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 This Court ordered all Parties to concurrently file, by January 5, 2026, post-hearing 

briefing and evidence after its December 16, 2025 hearing on Plaintiffs’ Motion for a Temporary 

Injunction and related site visit.  Plaintiffs complied with the Court’s order and timely filed their 

post-hearing brief and supporting evidence on January 5, 2026.  See Pls.’ Post-Hrg. Suppl. Br. ISO 

of Mot. for Temp. Injunction (Jan. 5, 2026); see Affs. of Brown, Bennett, & Early, Exs. A-C 

attached to Pls.’ Post-Hrg. Br. (Jan. 5, 2026).  But just as they filed their opposition to Plaintiffs’ 

original Motion for Temporary Restraining Order three days after the Court’s December 12 

deadline and on the evening before the December 16 hearing on said Motion, Defs.’ Opp’n to Mot. 

for TRO (Dec. 15, 2025), Defendants chose to file a Post-Hearing Memorandum two days late, 

yet again violating the Court’s instruction to file submissions by a set deadline, see Defs.’ Post-

Hrg. Mem. (Jan. 7, 2026).   

In their Memorandum, Defendants attempt to rebut Plaintiffs’ post-hearing arguments and 

to invalidate a single piece of Plaintiffs’ post-hearing evidence, largely copying arguments from 
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their originally (late-filed) opposition brief.  See Defs.’ Post-Hrg. Mem.  Given Defendants’ 

tardiness, the Court granted Plaintiffs leave to respond to Defendants’ Memorandum, which 

Plaintiffs now do on the following grounds: (1) the irrelevance and unreasonableness of Pope 

Estates Way as an alternative route to access the Big House Cemetery (the “Cemetery”); (2) the 

factual baselessness and unreasonableness of Defendants’ proposed security; and (3) the 

inapplicability of § S.C. Code Ann. 27-43-310.1   

For these reasons, as detailed below, Defendants should not be permitted to benefit from 

their dereliction in filing their late Memorandum; their rebuttal arguments to Plaintiffs’ Post-

Hearing Brief should be rejected; and Plaintiffs’ Motion for a Temporary Injunction should be 

granted.  

I. Pope Estates Way as a Purported Alternative Path for Plaintiffs to Access the 

Cemetery is Irrelevant. and Defendants Have Not Proven Pope Estates Way a 

Viable Alternative. 

 

 Defendants make much a do about Pope Estates Way as an alternative route and that 

Plaintiffs’ access therefore defeats their request for equitable relief.  But the existence of Pope 

Estate Way is not only a red herring in this case, but it is not a viable alternative to Plaintiffs.  

 First, as Plaintiffs pled in their 50-plus page Verified Amended Complaint, Plaintiffs have 

stated a claim for relief based on Defendants’ violations of their rights under South Carolina law 

to visit, access, and maintain the Big House Cemetery (Count I) and to use and enjoy an easement 

that has existed along Everest Road and Everest Lane (“Everest”) for generations (Count II); Ver. 

                                                
1 Defendants also raise in their late Memorandum an objection of hearsay and lack of personal knowledge to challenge 

the Affidavit of Emily Early that Plaintiffs submitted along with their post-hearing briefing related to security under 

S.C.R.C.P. 65(c).  However, hearsay is permitted in support of injunctive relief, cf. Jennings-Dill, Inc. v. Israel, 442 

S.C. 98, 109-10 (Ct. App. 2024) (citations omitted), reh’g denied (Feb. 14, 2024) (“[I]t is appropriate for a circuit 

court to rely on hearsay and speculative statements when deciding whether a party has met their burden of 

demonstrating a likelihood of success on the merits.”), and the entirety of the Early affidavit is based on Ms. Early’s 

personal knowledge from a discussion she had with a principal of a company specializing in road erosion and her 

online research, as the sffidavit shows, Pls.’ Post-Hrg. Br., Early Aff., Ex. C.  
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Am. Compl. at 46-55; Plaintiffs have shown their likelihood of success on each of these claims, 

Pls.’ Mot. for TRO (July 9, 2025); see also Hrg. on Mot. for Temp. Injunction; and the existence 

of a purported alternative path on Pope Estates Way does not defeat these claims, Oral Order 

Denying Mot. to Dismiss (Dec. 16, 2025).   

Plaintiffs’ purported legal ownership of, or access to, an alternative plat of land on Pope 

Estates Way is wholly irrelevant to the legal viability of Plaintiffs’ claims, as South Carolina courts 

do not tie cemetery access or easement rights to property ownership.  Indeed, “the public, and 

specifically the heirs and descendants of the people buried on the property, have substantive rights 

in [the] Cemetery,” irrespective of legal ownership under traditional property doctrines.  See 

Huxfield, 388 S.C. at 571–572; Tupper v. Dorchester Cty., 326 S.C. 318, 325 (1997).  While only 

Plaintiff Sheila Middleton legally owns the land on which the Cemetery sits, the rights of all eleven 

Plaintiffs—including Ms. Shanoma Watson, Ms. Julia Scott, Pastor Leroy Haynes, and the Big 

House Cemetery Committee (the “Committee”)—stem from their and the Committee’s 

relationship to relatives and other loved ones who are buried in the Cemetery and their open, 

notorious, and continuous use of Everest to access the Cemetery for decades.  Ver. Am. Compl. at 

31–37. Their causes of action also stem from the inability of Plaintiffs like Ms. Julia Scott who, 

due to age and health, can only access the Cemetery, via Everest, by vehicle, not by foot, and who, 

due to the gates Defendants have placed on Everest to block access to the Cemetery, have been 

completely deprived of access to the Big House Cemetery.  Id. at 33–34.  Thus, neither ownership 

of land, nor potential access to the Cemetery via Pope Estates Way, has any relationship to 

Plaitiffs’ claims for equitable relief.  

Second, even if Pope Estates Way as an access route to the Cemetery were relevant (which 

it is not), Defendants have not proven that the 20-foot easement along Pope Estates Way, granted 
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by the 2016 Order that Defendants continually reference in their filings (but have not submitted in 

the record in this case), is a viable path for all Plaintiffs to exercise their rights to access, visit, and 

maintain the Cemetery.  Specifically, they have not shown that the path along Pope Estates reaches 

the Cemetery; indeed, the Court’s site visit to the Cemetery on December 16 shows that the road 

along Pope Estates Way stops some material distance short of the Cemetery, significantly 

narrowing as one approaches the Cemetery.  Site Visit to the Big House Cemetery, Dec. 16, 2025.   

Moreover, the 2016 Order was granted as an ingress/egress easement to allow the identified 

property owners in the order to cross each other’s property for the purposes of accessing their own 

properties.  See Gladys Pope v. the Heirs of Ernest Pope Sr., Case No. 2014-CR-07-1767 (entered 

Apr. 8, 2016), attached as Exhibit A.  It neither mentions the Cemetery nor indicates that the 

easement it grants to the named landowners would extend to the Cemetery.  Id.  Thus, Defendants 

have not established that Pope Estates Way creates a viable right of way to the Cemetery.   

And more importantly, any easement granted by this order was extended only to those 

named parties, which includes Plaintiffs Mary Mack, Sheila Middleton, and Jimmy Pope, but 

which does not include the majority of the remaining eight Plaintiffs in this suit.  Nor does the 

order address the ability of, or enable, other local community members to access the Cemetery via 

Pope Estates way.  Id.  

Finally, contrary to their attempt to prove otherwise, Pope Estates Way is too narrow to 

accommodate Plaintiffs, other local community members, burials, and funeral processionals, as 

Plaintiffs established via the testimony of the Chisolm-Galloway Funeral Home gravedigger 

Keneth Murry at the December hearing.  Hrg. on Mot. for Temp. Injunction (Dec. 16, 2025).  And 

while Defendants argue that any vault truck could fit down Pope Estates Way, Post-Hearing Mem. 

at 3, and that Pope Estates Way “provides a significantly shorter, and more direct route than 
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Everest,” id., they have not supported these purported measurements and conclusory comparisons 

between the routes with any testimony or other verified, authenticated evidence.   

Accordingly, Defendants have not shown that the existence of Pope Estates Way 

overcomes Plaintiffs’ showing of irreparable harm.  

II. Defendants’ Proposed Security is Not Supported and Thus, Not Reasonable. 

 

 Defendants’ argument in support of a minimum $6,000 security is not supported by their 

single piece of evidence and thus, does not reasonably relate to any damages they may incur during 

an injunctive period.  As an initial matter, as Plaintiffs submitted in their Post-Hearing 

Supplemental Brief, there is still no evidence of continued, recurring damage–or even damage 

after the March 2024 funeral–to Everest that all Defendants have suffered and could continue to 

suffer during an injunction, beyond Defendant Robert Harper’s self-serving affidavit as to 

unverified amounts he allegedly incurred to repair Everest in relation to one funeral.   

Defendant Robert Harper’s affidavit attests to a single period of time in early January 2024, 

and relates to alleged damage after a funeral.  Id. at 5; see also Harper Aff. §§ 10-12 (Jan. 6, 2026).  

It contains no attestations about any other disturbances or damage to Everest over the many years 

that Plaintiffs, other local community members, and funeral homes have used the entirety of 

Everest to visit, maintain, and bury at, the Cemetery without issue.2  Id.  

Furthermore, there are inconsistencies in whether, when, and where Defendants incurred 

any damage to Everest based on Defendants’ evidence.3  The photographs of the alleged damage 

that Defendant Harper submits in his affidavit purport to be from January 2024, allegedly after a 

                                                
2 Indeed, the proposed non-parties whom Defendants have argued are necessary parties to this suit based on their 

ownership of property along Everest have continued not to protest Plaintiffs’ use of Everest, despite Defendants 

notifying them of this lawsuit and the December hearing, per the Court’s instruction.   
3 In addition, as Plaintiffs noted at the December 16 hearing, the photographs Defendants submitted in their 

PowerPoint are of different points on Everest Road after the March 2024 funeral and are unauthenticated.  See Defs.’ 

PowerPoint at 16 (Dec. 15, 2025); see also Pls.’ Post-Hrg. Br. at 3.  
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funeral.  Harper Aff. §§ 10-12.  But Defendants’ original opposition brief, and their argument at 

the December hearing, refers to damage after Joe Holmes’ March 2024 funeral that several 

Plaintiffs attended.  Defs.’ PowerPoint at 15-16 (Dec. 15, 2025) (captioning alleged photos from 

after March 30, 2024 funeral).   

Moreover, despite the Court’s grant of an opportunity to submit any additional evidence in 

support of Defendants’ claims of damage over the last three weeks and in the nine months since 

Plaintiffs filed this suit, Defendants have not submitted (or even alleged) any other damage that 

they incurred before or after the funeral–regardless of which date on which it occurred–during the 

decades Plaintiffs have accessed Everest to reach the Cemetery.  See generally Defs.’ Mem. in 

Opp’n to Pls.’ Mot. for TRO; Defs.’ Post-Hrg. Mem.  Nor have they proven that Plaintiffs 

themselves caused the damage to Everest after the funeral or rebutted Plaintiffs’ assertion that 

Defendants regularly used Everest–more than Plaintiffs–resulting in significant wear to the road.  

See See generally Defs.’ Mem. in Opp’n to Pls.’ Mot. for TRO; Defs.’ Post-Hrg. Mem.; see also 

Defs.’ Post-Hrg. Mem.  Thus, it is unreasonable to attribute any possible damage that Defendants 

may suffer during the injunctive period to Plaintiffs or Plaintiffs alone.   

Finally, and perhaps most significantly, Defendant Harper has not submitted any receipts 

or other documentation to support his $6,000 expenditure or that all Defendants suffered damage 

to support their proposed security amount.  Rather, Defendants expect this Court–and Plaintiffs–

to accept Defendants’ self-serving attestations that Harper incurred these expenses and that these 

expenses were necessary, without any proof of the same.  But conclusory, unsupported statements 

are not sufficient to either overcome Plaintiffs’ showing of irreparable harm or to support 

Defendants’ proposed security.  Moreover, neither Defendants Cody Harper nor Theresa Aigner 
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has submitted any evidence of damage in support of the proposed security.  Thus, Defendants’ 

proposed security must be rejected.  

III. Section 27-43-310 Does Not Apply.  

 

Finally, Defendants continue to claim that S.C. Code Ann. § 27-43-310 provides Plaintiffs 

an adequate remedy at law and thus, bars temporary equitable relief.  This statute, however, does 

not apply to the Cemetery at the center of this lawsuit and it in no way governs Plaintiffs’ right to 

use and enjoy Everest to access the Cemetery.   

Fundamentally, for all of the reasons set forth in above, Pope Estates Way is not a viable 

path for Plaintiffs and other local community members and funeral homes to access the Cemetery.  

Supra pp. 2-5.  Thus, this statutory provision does not–and cannot–provide Plaintiffs any adequate 

remedy via Pope Estates Way, contrary to Defendants’ assertions.   

Second, because § 27-43-310 governs descendants’ interactions with a cemetery owner, 

and none of the Plaintiffs–except for Plaintiff Sheila Middleton–is an owner, the statute is 

irrelevant to Plaintiffs’ claims, and Plaintiffs have no obligations under the statute.  And to the 

extent Ms. Middleton has such an obligation under the statute (which she does not concede), 

“reasonable” access to the Cemetery, as required by the statute–which has existed along an 

easement on Everest for decades–is currently blocked by Defendants, not Ms. Middleton.4  

 Finally, Defendants’ argument as to § 27-43-310 suggests that the statute strips or 

somehow preempts Plaintiffs’ rights under South Carolina cemetery law to access, visit, or 

maintain the Cemetery (Count I) or to use and enjoy Everest under South Carolina easement law 

(Count II), yet they provide no support for the same.  Indeed, Plaintiffs’ request for injunctive 

                                                
4 Indeed, as Plaintiff Sherike Bennett attests, new property owners like Defendants in this case have repeatedly blocked 

local community’s access to the Cemetery in the area. Sherike Aff., Ex. B, ¶¶ 11, 18. 
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relief is not based on cemetery access law alone but on their rights to maintain and visit with loved 

ones at the cemetery and on their right to use and enjoy Everest–none of which is redressed by § 

27-43-310.  Thus, Defendants have failed to point to any remedy at law for these rights under the 

statute or how the statute prevents equitable relief to redress these rights.  

For all of these reasons and the reasons Plaintiffs have previously submitted to this Court, 

Plaintiffs’ Motion for Temporary Injunction must be granted and a security amount of no more 

than $1,000 should be ordered.  

 

Respectfully submitted, 

 

/s/ Tyler Bailey     

Tyler Bailey 

Bailey Law Firm, L.L.C. 

1430 Richland Street 

Columbia, South Carolina 

803-667-9716 

tyler@baileylawfirmsc.com  

 

 

 

 

 

 

 

 

 

 

 

 

 

/s/ Emily Early 

Emily Early* 

Kayla Vinson* 

Jessica Myers Vosburgh* 

Center for Constitutional Rights 

P.O. Box 486 

Birmingham, AL 35201 

eearly@ccrjustice.org 

kvinson@ccrjustice.org 

jvosburgh@ccrjustice.org 

 

Korbin Felder* 

Center for Constitutional Rights 

P.O. Box 12046 

Jackson, MS 39236 

kfelder@ccrjustice.org  

 

* Admitted pro hac vice

 

Counsel for Plaintiffs  
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