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Introduction

In the decades since 9/11, United States anti-terrorism
laws have become so ubiquitous and entrenched that
their origins and development are often obscured.! This
Briefing Paper maps the specifically anti-Palestinian
agendas that shaped many of these laws before the
decisive shift to broader anti-Muslim animus after 2001
and it highlights the dangers of these laws’ possible use
and expansion in the current moment.2 Many founda-
tional antiterrorism laws arose during or were adapted
to pivotal moments in the Palestinian liberation struggle,
often pushed by Israel-aligned groups to reflexively cast
the veil of “terrorism” almost uniquely on Palestinians.

As the more notorious U.S. policies of the post-9/11
era — such as torture, indefinite detention, and targeted
killing abroad — fade from public memory, these older
antiterrorism laws have been normalized as a compar-
atively liberal baseline, their structurally anti-Palestinian
character having been obscured in the meantime. The
most important of these has been the statute criminal-
izing “material support” for terrorist organizations, the
most commonly charged federal antiterrorism offense.®

Clarifying this origin story through its modern develop-
ment is critical in this moment as there is a fresh wave
of energy seeking to silence, demonize, and even crim-
inalize protests and dissent against Israel’'s unfolding
genocide in the Gaza Strip since October 2023. As in
prior moments of crisis, the same Zionist organizations
that pushed for expanded antiterrorism laws — most no-
tably the Anti-Defamation League (ADL) — now brazenly
tar all advocacy of Palestinian liberation as support for
terrorism. In the face of unprecedented popular criticism
of Israel in the United States, Israel-aligned groups are
working to weaponize antiterrorism law, developing
new tools and adapting old ones. Understanding this
historical context has important strategic implications
for advocates challenging the current atmosphere of
anti-Palestinian repression and offers a lens for evalu-
ating any proposed reforms. Recommendations follow
the findings of this report.

On October 25, the ADL and Louis D. Brandeis Cen-
ter for Human Rights Under Law sent a letter to nearly
200 leaders of universities and colleges urging them to
take the unprecedented step of investigating Students
for Justice in Palestine (SJP) — an activist group with
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Israel-aligned groups

like the ADL have long
sought to weaponize U.S.
antiterrorism law against
Palestinian liberation.

chapters on campuses across the United States — for
violating the material support statute.* The following
day, the U.S. Senate passed a resolution denouncing
campus SJP chapters.® In further fomenting a climate
of anti-Palestinian animus, members of Congress have
begun floating increasingly extreme legislative propos-
als, such as expelling Palestinians from the country and
setting up a McCarthyite Congressional committee to
investigate allegations of anti-semitism.®

In the meantime, the Biden administration has unveiled
an initiative to partner federal law enforcement with
campus police departments in surveilling online activ-
ism pertaining to Palestine in the name of combating
antisemitism.” Federal law enforcement agencies have
cited Hamas’ October 7 attack as a pretext for a “full
court press” in surveillance, reportedly stepping up vis-
its to Palestinians and their supporters, as well as to
mosques.® The FBI even opened an investigation into a
student protest at Harvard Business School.®

State governments have also jumped on the crackdown
bandwagon, citing their own terrorism statutes: Flori-
da’s public university system issued an unconstitutional
order banning SJP chapters, which the American Civil
Liberties Union and Palestine Legal challenged in fed-
eral court.'® Virginia’s Attorney General has opened a
probe into a non-profit organization, American Muslims
for Palestine, alleging possible violation of charitable
solicitation laws.*!

Efforts to deploy antiterrorism law against advocates for
Palestinian liberation are a dangerous and wronghead-
ed attack on constitutionally-protected forms of speech
and association. They also represent the culmination of
a decades-long campaign by Israel-aligned organiza-
tions, including the ADL, to wield U.S. antiterrorism laws
as a weapon against the Palestinian liberation move-
ment.*? Indeed, as this Briefing Paper demonstrates,
many key tools in the antiterrorism regime were pushed
by U.S. Zionist groups at times of political upheaval like
the current moment.

Human rights and civil liberties advocates have long
highlighted the abusive and discriminatory application
of federal antiterrorism laws against Arab, Middle East-
ern, Muslim, and South Asian communities in the years
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The anti-Muslim thrust
of the “War on Terror”
was built on a pre-existing
foundation of hostility to
Palestinian liberation.

since 2001.*% These critiques have often focused on the
expansive material support law that criminalizes con-
stitutionally protected speech and associational activi-
ties.1

The anti-Muslim thrust of “War on Terror” policies was
built on a pre-existing foundation of hostility to the Pal-
estinian liberation movement. And these foundational
antiterrorism policies and practices remain solidly in the
U.S. legal arsenal, subject to further expansion and ex-
ploitation by anti-Palestinian groups, even as some of
the most outrageous manifestations of the War on Ter-
ror have faded from view. The inherently politicized na-
ture of the terrorism label and the close involvement of
Israel-aligned groups in crafting antiterrorism laws has
made those laws structurally anti-Palestinian from their
inception.*® Over time, these legal mechanisms were
expanded and “brought home” to repress other protest
movements.®* Now, many of these same Israel-aligned
groups are aiming these laws at student speech and
protest activities that represent the heart of First Amend-
ment and free speech principles. Capitulating to such
an attack would have devastating consequences for the
fundamental constitutional rights of all.

This Briefing Paper maps how early U.S. antiterrorism
legislation evolved specifically to oppose Palestinian
liberation struggles.'’” Key findings include:

* The earliest mention of “terrorism” in a federal stat-
ute, in 1969, dealt specifically with restricting hu-
manitarian aid to Palestinians and inaugurated a
pattern of rendering Palestinians synonymous with
terrorism;

* The first government-issued terrorism blacklist was
championed by Israel’'s supporters in Congress and
has been overwhelmingly used to pressure govern-
ments accused of supporting Palestinian resistance;

» The first and only time Congress has labeled a non-
state group a terrorist organization was in a 1987
law aimed at the Palestine Liberation Organization;

* The first immigration law to include terrorism as a
basis for exclusion and deportation singled out the
PLO in its definition of terrorist activity;

* The first law authorizing private terrorism lawsuits
was drafted to target the PLO and has been heavily
used by dual citizens of Israel and the United States
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against defendants accused of supporting Palestin-
ian resistance;

» The first financial sanctions blacklist of terrorist or-
ganizations was created in response to Israeli de-
mands to crack down on Hamas and other Palestin-
ian factions;

» Although the 1995 Oklahoma City bombing was per-
petrated by domestic extremists, the antiterrorism
provisions passed in its wake — including the mate-
rial support statute — targeted only foreign groups,
with Palestinian organizations being a primary con-
cern.

The Paper also highlights the pivotal role of Zionist or-
ganizations in shaping these tools, to the extent that
many antiterrorism laws are essentially bespoke instru-
ments for Zionist interests in crushing any Palestinian
resistance. Most prominent has been the ADL, whose
most active period in advocating for terrorism legislation
— from the late 1980s to the mid-1990s — coincided with
its engagement in extensive private espionage activities
against Palestinian and Arab groups and anti-apartheid
activists.'®

These laws have over the last two decades been used
liberally by Zionist groups to tar those advocating for
Palestinian rights as “terrorist supporters,” egging on
federal prosecutions of Palestinians and taking the law
in their own hands to sue non-profits such as American
Muslims for Palestine and the U.S. Campaign for Pal-
estinian Rights.'® In more recent years, Zionist groups
have also maneuvered in the shadow of antiterrorism
law, seeking to extend repression even further. The
Zionist organization Zachor has written to federal and
state authorities demanding terrorism investigations of
Black-led and Palestine solidarity organizations in the
U.S. for their advocacy on Palestine.?® The Zionist Ad-
vocacy Center, a registered agent of an Israeli govern-
ment-linked organization, has used terrorism smears to
weaponize federal law against organizations providing
humanitarian aid in Palestine.?* Zionist groups have
invoked antiterrorism laws to pressure social media
companies and fundraising sites to exclude supporters
of Palestinian liberation from their platforms.?? These
harassment and defamation efforts have repeated-
ly invoked frivolous accusations that target protected
speech activities.
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The danger of the present
moment is not theoretical.
Israel and its allies in the
U.S. are exploiting the
current crisis to further
expand and criminalize
advocacy for Palestinian
rights in all its forms.

The danger of the present moment is not theoretical.
Israel and its allies in the U.S. are exploiting the cur-
rent crisis to further expand and criminalize advocacy
for Palestinian rights in all its forms. And even if these
efforts do not fulfill their stated goals, their actual impact
— like that of the post-9/11 era of surveillance and tar-
geting of Muslim communities — will be severely chilling
for Palestinian, Arab, Muslim, and other communities
that are advocating for Palestinian rights, and represent
a devastating erosion of First Amendment and other
constitutional rights.

This Briefing Paper is intended to inform and encour-
age policymakers and other government officials, uni-
versities, journalists, non-profits, and social movement
actors to push back on attempts to repress advocacy
for Palestinian liberation. It provides a crucial and of-
ten missing historical context for understanding the
structurally anti-Palestinian character of many U.S. an-
titerrorism laws — a diagnosis that must inform any at-
tempts at change. To that end, the recommendations
at the end provide basic actions that decision-makers
across all these sectors should take to ensure that First
Amendment speech, association, and assembly rights
are protected, and to protect vulnerable students and
Palestine advocates exercising those rights from ex-
pansive efforts to criminalize their critical organizing for
Palestinian freedom.
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Background

Relying on essentialist
tropes about Palestinians
as barbaric, Israel like other
colonial powers has always
characterized indigenous
resistance — including even
unarmed resistance — as
“terrorism.”

Throughout the past 75 years as Israel, with the support
of colonial powers, has massacred and dispossessed
Palestinians and imposed systems of apartheid laws
on those remaining in their historic homeland, Pales-
tinian resistance to the Zionist project has taken many
forms, both peaceful and armed.?® Relying on essen-
tialist tropes about Palestinians as barbaric, Israel like
other colonial powers has always characterized indige-
nous resistance — including even unarmed resistance
— as “terrorism.” One of the very first laws passed by
the state of Israel was the Prevention of Terrorism Or-
dinance, itself influenced by colonial regulations issued
during the British mandatory period in Palestine.?* Al-
though Palestinian armed struggle has been no more
violent than in other anticolonial movements, it faced a
particular set of challenges. Unlike in those other antico-
lonial struggles, the vast majority of the indigenous pop-
ulation was living in exile scattered across the broader
region, making armed struggle necessarily transnation-
al and vulnerable to pressure from the various states
where the diaspora resided.?®

The revival of the Palestinian national liberation move-
ment after the 1967 war thus led Israel to characterize
Palestinian armed resistance as “international terror-
ism” and to lobby Western states to adopt its enemies
as their own. The United States in particular came to
see the movement, especially as represented by the
Palestine Liberation Organization (PLO), as a threat not
only to Israel, but to pro-U.S. Arab regimes as well. In
the United States, Zionist organizations have also over
the decades played an important role in pushing for the
passage of antiterrorism legislation, including groups
oriented toward foreign policy such as American Isra-
el Public Affairs Committee (AIPAC) and those with a
domestic focus like the Anti-Defamation League (ADL).

Against this backdrop, the term terrorism appeared in
a federal statute for the first time in 1969. In that year’s
Foreign Assistance Act, Congress required UNRWA,
the UN body providing humanitarian assistance to Pal-
estinian refugees, to ensure that no U.S. aid dollars
would go “to any refugee who is receiving military train-
ing as a member of the so-called Palestine Liberation
Army ... or who has engaged in any act of terrorism.”2
The law gave no definition for terrorism, but it set down
a decades-long pattern that legally inscribed the Pal-
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Sanctions on
State Sponsors
of Terrorism

estinian — and especially the refugee — as the default
terrorist. The provision’s main sponsor, New York con-
gressman and ardent Zionist Leonard Farbstein, elabo-
rated the logic associating Palestinians with terrorism in
a speech on the floor of the House of Representatives:

... [UN] refugee camps now in the main have been taken
over by the terrorists in the Middle East. ... these camps
are being used for training purposes and the young chil-
dren for whom the schools are being built and who are
being fed and clothed are being trained as terrorists in
these refugee camps ...

This law, animated by the racist myth of Palestinian ref-
ugee children as brainwashed killers, remains on the
books to this day.?® But the provision lacked any spe-
cific enforcement mechanism.?® Over time, the label of
terrorist would move from rhetorical condemnation to
policy instrument as the government developed a se-
ries of mechanisms for designating states, groups, or
individuals for inclusion on various terrorism lists, each
authorizing specific forms of repression.*°

The U.S. Secretary of State has the authority to desig-
nate certain governments as state sponsors of acts of
international terrorism (SSTs). The SST label has long
been a central instrument of U.S. foreign policy to stig-
matize and strangle “rogue states.”

Designation as an SST excludes countries from near-
ly any form of U.S. aid and heavily restricts trade with
them. It also serves to isolate SSTs from the interna-
tional community, as the U.S. government is mandated
by statute to oppose any assistance for them from the
World Bank and International Monetary Fund. Even for-
eign companies doing business with designated coun-
tries risk having any U.S.-based assets seized.?!

The SST label has its origins in the mid-1970s, when
Congress passed several laws aimed at restricting aid
to states hosting or otherwise supporting Palestinian re-
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The first terrorism blacklist
was aimed at punishing
states for supporting
Palestinian resistance.

sistance groups.* Zionist organizations actively advo-
cated for these laws.** These efforts, however, did not
specify how sanctions would be triggered. This changed
with the 1979 Export Administration Act, which gave the
Secretary of State the power to determine that a country
“has repeatedly provided support for acts of terrorism.”
In such cases, certain exports could be restricted if they
would “enhance the ability of such country to support
acts of international terrorism.”3

The idea for giving the executive branch designation au-
thority originated with Jacob Javits, a Republican sen-
ator from New York and a leading supporter of Israel.®
Javits named Iraq, Libya, and South Yemen as likely
candidates for designation, all active supporters of the
Palestinian liberation movement.*® Javits relied on State
Department reports that specifically called out Iraq and
Libya for supporting “rejectionist” Palestinian factions.*’
By the late 1980s, the states labeled as SSTs came to
be referred to collectively as a list.

Elevating concerns regarding Israel — over many other
areas of geostrategic concern to the U.S. — has been
central to SST designation decisions. Of the eight coun-
tries that have ever been added to the SST list, six are
in the Middle East and North Africa (MENA) and ac-
cusations of sheltering or supporting Palestinian libera-
tion movements played a major role in their blacklisting.
Sudan’s decision to normalize relations with Israel was
a key condition for its delisting in 2021.%® Outside the
MENA region, only North Korea and Cuba have been
on the SST list but their designation has little practical
effect insofar as they were already under comprehen-
sive U.S. trade sanctions. Other non-MENA countries
— especially Nicaragua in the 1980s — were accused of
supporting terrorism and targeted aggressively on that
pretext but never formally designated.*
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The First Terrorist Group

On December 22, 1987, Congress formally
declared the PLO a “terrorist organization”
and ordered the closure of all its offices in the
United States.*° It did so in a law adopted just
weeks after the outbreak of the first Intifada
in Palestine, the first and only time Congress
has declared any group to be a terrorist or-
ganization. The statute marked an important
policy shift from pressuring state sponsors of
terrorism to targeting alleged terrorist groups
directly. Itis also a useful example of how even
when legislative initiatives fail to achieve their
most extreme goals, they can nonetheless in-
directly cause significant long-term harm. This
is important to keep in mind when considering
initiatives that may seem outlandish — like the
bill floated in October 2023 to expel Palestin-
ians from the United States.**

The measure was introduced by lowa’s
Charles Grassley earlier in 1987, with the
co-sponsorship of half the Senate.*? Congres-
sional demands to expel the PLO had been
growing since the 1985 killing of U.S. citizen
Leon Klinghoffer by the Palestinian Liberation
Front, a rogue faction of the PLO, during the
hijacking of the cruise ship Achille Lauro.

In accordance with the law, the government
shut down the PLO’s observer mission at the
United Nations.*® International outrage en-
sued over the United States abusing its status
as host of UN headquarters. The Internation-
al Court of Justice demanded that the United
States submit to international arbitration over
the matter.** Shortly thereafter, a U.S. federal
court ruled that the mission could stay open.*

Although it did not achieve all its most notori-
ous goals, the 1987 law was far more influen-
tial in pioneering the tactic of designating non-
state groups as terrorist organizations. In the
same statute, Congress obligated the State
Department in its annual terrorism reports to
gather “all relevant information about the ac-
tivities during the preceding year of any terror-
ist group.™® As a result, the following year’s
report for the first time included an appendix
listing “organizations that engage in terror-
ism.”" Of the 44 groups listed, over a quar-
ter were Palestinian. Once again, Congres-
sional desires to single out Palestinians by
name — symbolically powerful but otherwise
cumbersome — would give way to seemingly
more “objective” process of drawing up terror-
ism lists that prominently targeted Palestinian
groups.“®
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Immigration
Law

In immigration law,
“terrorism” has always been

synonymous with the PLO.

In 1990, Congress for the first time made terrorism a
formal basis for exclusion and deportation from the
United States, in an amendment to the Immigration and
Nationality Act.*® The same statute also declared that
any “officer, official, representative, or spokesman” of
the PLO would automatically be considered as engag-
ing in terrorist activity.>® Once again, the law inscribed
Palestinians as the default exemplar of terrorism. Over
the following decades, Congress would dramatically
expand the terrorism provisions of the immigration sys-
tem.%!

The 1990 terrorism amendments were part of a broad-
er attempt to reform and update immigration laws that
had already been weaponized against Palestinians. In
1979, Congress explicitly barred entry to members of
the PLO — the only organization mentioned by name
in that law.>? This followed a backlash over the State
Department’s decision to grant a tourist visa to PLO offi-
cial Shafiq al-Hout to speak at several universities. The
Council of Presidents of Major Jewish American Orga-
nizations clamored for his immediate deportation and
AIPAC wrote to members of Congress demanding an
explanation.>®* While the 1990 amendments reinforced
the connection between Palestinians and terrorism in
the law, they were also a reform in the sense that they
did not apply to all PLO members, but only to someone
who was an “officer, official, representative, or spokes-
man.”

The 1990 amendments also came against the back-
drop of efforts to deport Palestinian activists. The best-
known case was that of the “Los Angeles Eight” — sev-
en Palestinians and one Kenyan in California who were
arrested in 1987 and slated for deportation. The eight
were initially accused under rarely-used provisions of
McCarthy-era immigration laws for membership in the
Popular Front for the Liberation of Palestine, proscribed
as an organization distributing literature advocating
“world communism.”* A federal judge ruled the law to
be unconstitutional and threw the charges out.*®

Once the 1990 immigration amendments were passed,
the government wasted no time in resuming its depor-
tation drive against the Los Angeles Eight using its new
terrorism powers instead. Each subsequent step in the
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Civil
Litigation

expansion of terrorism provisions in U.S. immigration
law over the following decades gave the government’s
case a new lease on life as it dragged on through mul-
tiple appeals, including to the U.S. Supreme Court.%®
Eventually, the government abandoned its attempts to
deport the last of the Eight in 2007 — twenty years after
the case began.*’

The 1990 immigration law amendments were also signif-
icant for introducing “material support” to anyone “con-
ducting a terrorist activity” as a basis for exclusion.>® No
link to a specific violent act was required. Instead, the
law covered fundraising, recruitment, and other activi-
ties that would ordinarily be considered constitutionally
protected if carried out by U.S. citizens.*® Once installed
in immigration law, the material support concept would
migrate to criminal law several years later with devas-
tating consequences.

As the government expanded its coercive powers in
various domains under the rubric of terrorism, it also
placed some of those powers in the hands of private
actors.®® In 1992, Congress authorized U.S. nationals
to file lawsuits for acts of international terrorism.%* The
statute included some unusual incentives to litigate: it
provided that defendants found liable could be ordered
to pay triple damages as well as plaintiffs’ legal fees.®?
This law, dubbed “the Antiterrorism Act of 1992” (ATA),
was championed in the Senate by Charles Grassley
and Howell Heflin and was passed with strong biparti-
san support.®?

The legislative history of the ATA makes clear that the
PLO was the intended target from the beginning. A fed-
eral court in New York had earlier asserted jurisdiction
over the PLO in a suit filed by the Klinghoffer family,
but it relied on narrow grounds that would not easily ap-
ply to other situations.®* The ATA promised to provide a
firmer legal basis for such suits going forward.%

The ATA was perhaps the clearest example yet of be-
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Terrorism litigation against
private actors in U.S.
courts is mostly driven by
Israeli plaintifts with U.S.

passpor Cs.

spoke legislation designed to placate Zionist groups: it
was drafted with the help of the Lincoln Legal Foun-
dation, a small think tank led by Joseph Morris, a con-
servative lawyer, former Reagan administration official,
and one-time head of B’nai B'rith’s Midwest chapter.®®
The Klinghoffer family, acting on behalf of the ADL, tes-
tified in Congress twice in support of the bill.e” Daniel
Pipes, the conservative Zionist activist, also provided
testimony speculating on PLO financial holdings in the
United States that could potentially be seized in such
lawsuits.®® Interestingly, the most prominent terrorist in-
cident not related to Palestine that came up in Congres-
sional debate over the measure was the 1988 bombing
of a passenger plane over Lockerbie, Scotland, which
was blamed on Libya — even though the legislation
would not have permitted lawsuits against Libya, as a
sovereign state.®®

In subsequent years, Zionist legal activists would pio-
neer the use of the ATA. Palestine Legal and the Center
for Constitutional Rights have compiled and analyzed
447 cases with ATA claims filed from the inception of
the law through 2020. In the first decade of ATA liti-
gation, nearly 63% of cases filed arose from Palestine
— more than the rest of the world combined. If one re-
moves cases arising from the 9/11 attack, Palestine still
accounts for a majority of all ATA cases ever filed. Of
the Palestine cases, 58% stemmed from events taking
place in the occupied West Bank and Gaza Strip.

Most Palestine cases involve claims arising from the
second Intifada; of the people allegedly harmed in
those cases, 84% were individuals with dual U.S.-Israeli
citizenship.”™ Indeed, there appears to be only one law-
suit that did not involve a dual citizen.” In Israel, these
individuals benefit from a regime that systematically
privileges them as Jews, while their United States cit-
izenship allows them to invoke the ATA and trigger the
global jurisdiction of U.S. courts.” Zionist groups have
used the ATA to sue Palestine movement organizations
in the U.S., namely the Holy Land Foundation and the
U.S. Campaign for Palestinian Rights.”™
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The Trials of Muhammad Salah

In December 1992, Israel deported 415 Pal-
estinians to south Lebanon on suspicion of
membership in Hamas and Islamic Jihad. The
mass deportations, which constituted a war
crime under international humanitarian law’,
sparked widespread condemnation — even
from the United States. Israel would respond
by launching a campaign to convince Wash-
ington to crack down on alleged Hamas sup-
porters in the United States. It was joined in
this effort by U.S.-based allies such as the
ADL, which released a “Counterterrorism Ac-
tion Agenda” in November 1994 that would
provide a blueprint for key pieces of antiter-
rorism law detailed in the remainder of this
Briefing Paper, including the material support
statute.”

Just weeks after the mass deportations, Israel
arrested Muhammad Salah, a Palestinian with
U.S. citizenship who was visiting Gaza. Israe-
li officials pointed to Salah’s arrest to deflect
U.S. criticism over the deportations by alleg-
ing, without evidence, that the United States
was harboring Hamas military commanders
and was thus responsible for terrorism. The
arrest set off a long saga, chronicled in an im-
portant article by Salah’s attorneys that traced
the “U.S. decision to criminalize the Palestin-
ian resistance movement and, ultimately, to
team up with Israel in a joint ‘war on terror.”’®
Salah was among the first targets of many of
the antiterrorism laws and policies detailed in
this Briefing Paper.

Salah was eventually convicted in an Israe-
li military court that relied on statements ob-
tained under torture. While imprisoned in Is-
raeli jails, Muhammad Salah was labeled as
a “Specially Designated Terrorist” pursuant to
President Clinton’s executive order targeting

groups that threatened the Middle East peace
process. Salah thus became the first and to
this day only U.S. citizen — as opposed to a
corporate or charitable entity — ever to have
had their assets frozen under a terrorism list-
ing regime. This was an administrative action
that was imposed without any notice, oppor-
tunity to be heard, or requirement to share le-
gal basis or evidence. It prevented him from
engaging in many ordinary transactions like
paying rent without getting approval from the
Treasury Department.”

Salah returned to the United States in 1998.
Several years later, he was targeted in the first
major terrorism civil lawsuit, brought by Zionist
lawyers against the Holy Land Foundation.”
Then in 2004, after surveilling him and hav-
ing an informant spy on him for four years, the
government launched a criminal case against
Salah, including for racketeering conspiracy
and material support for terrorism, in one of
the first major terrorism cases of the post-9/11
era. Prosecutors sought to recycle Salah’s
coerced confession from his Israeli military
court case and to use written statements he
had been compelled to give in the civil law-
suit.” Despite these and other injustices, the
material support charge was dropped before
his 2007 trial and Salah was convicted only
on a relatively minor obstruction of justice
charge and sentenced to 21 months in pris-
on. In 2012, Salah filed a lawsuit challenging
the freezing of his assets under the terrorism
listing regime; within weeks, the government
quietly granted his request, likely unprepared
to defend use of the asset-freeze listing pro-
cess against U.S. citizens in open court.®
This brought to an end nearly three decades
of persecution by Israel and the United States.
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Financial
Sanctions

Financial sanctions on
terrorist groups were
first developed to crush
Palestinian opposition to
the Oslo process.

In 1995, President Bill Clinton signed an executive or-
der banning transactions with and freezing U.S.-based
assets of “terrorists who threaten to disrupt the Middle
East Peace Process.”® This was the first formal list of
terrorist groups created by the U.S. government that
triggered concrete legal consequences.®? It drew on
longstanding sanctions laws but broke new ground in
applying them to non-state actors, including individuals.

As the title of the executive order made clear, its pur-
pose was to help crush opposition to the negotiations
between Israel and the PLO that began in Oslo, Norway
and provided diplomatic cover to the deepening of Is-
rael’s colonization and occupation policies in the West
Bank and Gaza Strip. It therefore listed seven Pales-
tinian factions that opposed the Oslo process, includ-
ing Hamas, Islamic Jihad, and the Popular Front for the
Liberation of Palestine; Hizballah, also an opponent of
Israel; two Egyptian armed opposition groups seeking
to overthrow the Egyptian regime, which was a staunch
ally of the U.S. and Israel; and a right-wing Zionist or-
ganization.®® The Treasury Department order imple-
menting the asset freeze also named 18 individuals —
all Arabs, notwithstanding the even more widespread
support and funding for the proscribed militant Zionist
group in the U.S.84

The executive order was the precursor to the modern
terrorism sanctions regime. When the U.S. designated
Osama bin Laden and al-Qaeda as terrorists in 1998,
the simplest way to do so was to add them to the same
list, even though their impact on the “Middle East peace
process” was far from clear.?> The executive order was
also the template for another executive order adopted
in the aftermath of 9/11 that is a main source of author-
ity for the regime controlling terrorism finances, a sys-
tem that now includes tens of thousands of names from
around the world.®®

The 1995 executive order was aimed at supporting mul-
tiple agendas in U.S. policy toward Palestine. First, it
was meant as a gesture of support to bolster the lag-
ging political fortunes of Israeli prime minister Yitzhak
Rabin, who was facing domestic criticism for negoti-
ating with Palestinians.?” Second, it sought to lead by
example and prod U.S. allies in the Middle East and
Europe to crack down on alleged Hamas fundraising.®®
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Criminal Law

Third, it was a concession to U.S. Zionist groups who
were clamoring for more stringent terrorism legislation:
the ADL hailed the measure as “a historic moment in
the war against terrorism and a pivotal step in the over-
all strategy to confront international terrorist groups and
their state sponsors.”® Fourth, the order intensified divi-
sions within the Palestinian national movement, provid-
ing cover to the Palestinian Authority in “cracking down”
on Hamas for its opposition to the Oslo process, leading
even Palestinian leader Yasser Arafat to publicly praise
the order as a long-awaited move.*®

The most significant criminal law pertaining to terror-
ism is the ban on material support to Foreign Terrorist
Organizations (FTOs). The material support statute is
the most commonly used criminal charge in terrorism
cases and is overwhelmingly employed against Ameri-
can Muslims.®* The Supreme Court in 2010 upheld very
broad interpretations of the material support statute to
include even advocacy and humanitarian aid if deemed
to be carried out “in coordination” with an FTO.*

The material support statute was passed in the wake
of the 1995 bombing of a federal building in Oklahoma
City, described at the time as the worst terrorist atrocity
in U.S. history. Although that attack was perpetrated by
U.S. white nationalists, the resulting antiterrorism laws
enacted by Congress exclusively targeted foreign orga-
nizations. Zionist organizations played a key role in the
legislation’s ultimate passage.

Backed by public outrage, the Clinton administration
initially supported terrorism legislation with broad pow-
ers to target both domestic and foreign actors, including
expanded wiretapping authority and various provisions
regulating explosives and firearms.®® The bill also in-
corporated several key demands from the ADL’s 1994
“Counterterrorism Action Agenda” pertaining to foreign
groups.® These included bans on entry for members
and supporters of terrorist groups, especially for fund-
raising, and prohibitions on material support for terrorist
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The ADL exploited the
Oklahoma City bombing to
further its anti-Palestinian
agenda.

groups. Senior officials from the ADL and the American
Jewish Committee both testified in Congress in favor of
these measures.®®

The Republican-led House of Representatives used
the opportunity to instead push legislation streamlining
the federal death penalty and dramatically expanding
immigration detention and deportation — measures that
overwhelmingly impacted Black and Brown communi-
ties. Moreover, in the face of right-wing hostility to ex-
panding federal law enforcement power, most of the ter-
rorism provisions were removed.®® The ADL denounced
the “eviscerat[ion] of key provisions to restrict fundrais-
ing for foreign terrorist organizations” as “shocking and
mind-boggling.”’” Democrats seized on the specter of
Hamas fundraising in the U.S. to push the Republicans
to at least restore the measures directed at foreign ac-
tors.® Signs of Republican openness to compromise
on this point were apparent almost immediately, with
House Speaker Newt Gingrich describing “specific pro-
visions to find a way to block Hamas from being able to
raise money in the United States.”® After mobilizing 12
other leading Zionist organizations to sign a letter to key
legislators, the ADL announced that its highest-priority
demands on the “ability to restrict fundraising, freeze
assets and deny access to the country for representa-
tives of designated foreign terrorist organizations” were
restored.'® Targeting Palestinians as terrorists was the
area where bipartisan consensus could be found.

The final statute, the Antiterrorism and Effective Death
Penalty Act (AEDPA), codified the government’s abili-
ty to formally designate!®? groups as terrorist — as long
as they were not American. It created the category of
“Foreign Terrorist Organizations” and empowered the
secretary of state to determine which groups belonged
on the list — decisions that are very difficult to challenge
in court.’?2 The first list of FTOs was announced in Oc-
tober 1997 and consisted of 28 groups — of which eight
were opponents of Israel (seven Palestinian factions,
plus Hizballah).*®® Under AEDPA and subsequent leg-
islation, FTO designation triggers a cascade of legal ef-
fects, all consistent with the ADL'’s legislative wish-list.

First, alleged members of FTOs are subject to exclusion
and deportation.’** AEDPA also made them ineligible
for asylum and subject to streamlined deportation pro-
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ceedings. Before that, immigration law did not specif-
ically name terrorist organizations other than the PLO
or provide any clear legal mechanism for doing so. By
enabling FTO membership to trigger automatic immi-
gration consequences, AEDPA formally imported the
logic of terrorist lists into immigration law. In 2004, the
USA PATRIOT act created yet another list of groups
whose membership is grounds for exclusion, known as
the Terrorism Exclusion List, which requires even fewer
procedures than the FTO list.1%

Second, AEDPA authorized the Treasury department to
freeze the assets of FTOs.1% |n this sense it comple-
ments the regime set up by the various executive orders
and creates a firm basis in statute for using terrorism
lists to freeze assets.

The third and perhaps most controversial effect was to
criminalize provision of material support to an FTO7,
which went beyond the existing ban on material support
to terrorist acts.®® As the ADL conceded in its advocacy
materials, the statute would “cover even legal, charita-
ble, non-violent social service activities” but argued that
it was nonetheless justified because “money is fungible”
and “[tlhere is no way to know whether these financial
contributions go towards a kindergarten or terrorist ac-
tivities.”% The material support statute has survived
First Amendment challenges in part because it is seen
as an extension of foreign policy and immigration law
— and thereby will not be used, for example, against do-
mestic white supremacist groups.'® The fact that only
foreign groups can be designated as terrorist served
as a reassurance that the provision was “narrowly tai-
lored,” according to the ADL.*! Yet anyone accused of
material support to an FTO is barred from challenging
that group’s designation.*!?

Several of the most notorious material support prosecu-
tions in the aftermath of 9/11 were brought by the U.S.
government against Palestinian activists who had al-
ready been targeted by Zionist groups and even the Is-
raeli state. These included the case in Chicago against
Muhammad Salah and Abdelhaleem Ashgar, discussed
supra; in Texas, against the “Holy Land Foundation
Five,” Shukri Abu Baker, Ghassan Elashi, Mufid Abdul-
gader, Abdelrahman Odeh, and Mohammed El-Mezain;
in Florida, against Sami al-Arian, Ghassan Ballut, Ha-
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tim Fariz, and Sameeh Hammoudeh. These cases
were widely criticized for their disregard for defendants’
rights, including use of solitary confinement and the role
of Israeli agents testifying as expert withesses in closed
sessions using pseudonyms, rendering any effective
cross-examination impossible.'*3

Despite these obstacles, terrorism-related charges
against Salah and Ashgar were dropped but the gov-
ernment continued to persecute them under other legal
pretexts. The Holy Land Five were convicted in 2008
after an earlier mistrial and given decades-long pris-
on sentences. The Florida trial ended in acquittal or
a deadlocked jury on all counts, although prosecutors
later pushed the defendants to plead guilty to lesser
charges; al-Arian also spent additional years in deten-
tion due to his refusal to testify against others in grand
jury proceedings and was finally deported in 2015.114
These cases were only the most visible outcomes of
large-scale surveillance programs that impacted an en-
tire generation of U.S. Muslim communities.*®

U.S. antiterrorism law has been structurally anti-Pales-
tinian from its inception. Moreover, many of the major
developments described above came about when U.S.
government actors and Zionist organizations such as
the ADL successfully exploited moments of crisis to
enact anti-Palestinian agendas. The 1987 law declar-
ing the PLO a terrorist organization used the outbreak
of the first Intifada to fulfill a longstanding demand to
shut the PLO’s offices in the U.S. The 1995 Oklaho-
ma City bombing became an opportunity to implement
the ADL’s agenda for establishing the material support
regime. The virulent U.S. response to 9/11, including
the passage of the USA PATRIOT ACT, was partially
primed by reactions to the second Intifada in the fall of
2000.

Events since the autumn of 2023 have presented anoth-
er crisis — one that opponents of Palestinian liberation
must not be allowed to seize to criminalize advocacy
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and suppress dissent. Such an outcome would irrepa-
rably undermine fundamental constitutional rights and
enable even more aggressive efforts to crack down on
other movements for social justice.
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Recommendations

Decision-makers should, where applicable:

Reject and denounce the smearing and at-
tempted criminalization of student and oth-
er activists as terrorists or terrorism sup-
porters as baseless and in fundamental
contradiction with free speech principles;
Reject and denounce calls by Isra-
el-aligned groups to deplatform Palestine
advocacy groups based on unfounded
threats of liability for material support for
terrorism.

Recognize the anti-Palestinian bias built
into the structure of U.S. antiterrorism laws
and treat all invocation of such laws with
due skepticism, and recognize the label-
ing of Palestine advocates as terrorist sup-
porters as fundamentally anti-Palestinian
and likely defamatory;

Protect Palestine advocates from baseless
smears and legal bullying, including by
providing resources to combat doxing, le-
gal threats, and other intimidation for their
speech activities, and challenging in court
any legal action against such advocates;
Oppose attempts to expand antiterror-
ism laws, and instead advocate to protect
communities against the constitutional
overreach of such laws;

Support efforts aimed at curbing or repeal-
ing the antiterrorism laws discussed in this
Briefing Paper; and, not least in impor-
tance,

Cease treating Israel-aligned organiza-
tions like the ADL as credible interlocutors
on issues related to Palestine and recog-
nize their role as Israel propagandists and
as reactionary forces against progressive
justice movements.1®

In this moment of heightened McCarthyism,
decision-makers and university administrators
in particular must also'’:

Publicly affirm and defend the rights of ac-
tivists, students, faculty, and staff to advo-
cate for Palestine as an exercise in their
constitutionally-protected rights to free-
dom of speech and association and clarify
that campus speech should never be the
basis for opening terrorism investigations;
Refrain from collaborating with law en-
forcement and intelligence agencies in ef-
forts to surveil Palestine activism, absent
a court order. For universities that have
memoranda of understanding with law en-
forcement, those agreements should ex-
plicitly exclude investigations for material
support for terrorism;

Ensure that First Amendment and free
speech policies are upheld against efforts
to paint Palestine advocacy as antisemitic
or “support for terrorism,” which itself leads
to anti-Palestinian discrimination and to a
hostile anti-Palestinian environment on
campuses.
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