
40th JUDICIAL DISTRICT COURT 
PARISH OF ST. JOHN THE BAPTIST  

STATE OF LOUISIANA 
_____________________________________ 
 
The Descendants Project, Jocyntia Banner,    Civil Action: 77305 
and Joyceia Banner, 
 

Plaintiffs, 
 

v.        Division C 
 

St. John the Baptist Parish, through its Chief 
Executive Officer, et al 
 

Defendants. 
____________________________________ 

 
PLAINTIFFS’ MEMORANDUM IN OPPOSITION  
TO DEFENDANTS’ MOTIONS FOR NEW TRIAL 

 
NOW INTO COURT, through undersigned counsel, come Plaintiffs, who submit this 

memorandum of law in opposition to the Motions for New Trial filed by Defendants Greenfield 

Louisiana, LLC (“Greenfield”) and St. John the Baptist Parish (“the Parish”),1 which argue, 

incorrectly, that the Parish ordinances applied by the Court in nullifying Ordinance 90-27 (“the 

Ordinance”) conflict with the Home Rule Charter (“the Charter”) or, in the alternative, that the 

offending last-minute amendment can be severed to save Ordinance 90-27. 

BRIEF FACTUAL AND LEGAL SUMMARY 

This Court should deny Defendants’ motions for a new trial because: 1) Planning 

Commission review of any amendments or alterations to zoning is actually required by the Home 

Rule Charter through its incorporation of state law governing planning and zoning commissions; 

and 2) the Defendants’ own authorities demonstrate that the improperly-passed amendment (“the 

Amendment”) cannot be severed to save, or revive, Ordinance 90-27. 

First, Art. III, Sec. C(4)(b) of the Charter of St. John the Baptist Parish provides that the 

planning commission “shall exercise all the powers, duties and functions which are conferred or 

imposed on parish zoning commissions by the general laws of the state or by special laws 

applicable to St. John the Baptist Parish.” (emphasis added).  As discussed at length in 

Plaintiffs’ summary judgment briefing and summarized below, the general zoning law of the 

State requires planning commission review, with public notice and opportunity to be heard, for 

all proposed zoning amendments and alterations.  

                                                 
1  The legal arguments in Defendants’ briefs are virtually identical. 
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  The Louisiana Supreme Court has made clear that these laws have long applied to St. 

John the Baptist Parish, through specially enacted state law applicable to the Parish. The Court 

further explained that the Legislature intended to provide for uniform procedures to govern 

zoning by local governments so as to ensure that “unbridled power – a ‘blank check’ – not be 

granted to local government units, but rather that there should be uniform procedures for the 

exercise of these powers.” Am. Waste and Pollution Control Co., 609 So. 2d at 203 (citing 

Records of the Louisiana Constitutional Convention of 1973: Convention Transcripts, Vol. VII, 

58th Days Proceedings, Oct. 2, 1973, pp. 1536-49). 

If the applicability of state zoning law to the Parish wasn’t clear enough on its own, as 

noted above and discussed further below, this same state law regarding planning and zoning, 

commissions was also explicitly incorporated into the Home Rule Charter. 

Second, Defendants’ own authorities demonstrate why the last-minute Amendment 

cannot be severed to save the Ordinance. Contrary to their categorical claim that “none” of the 

cases they cite “speculate that the votes of the enacting body may have changed in the absence of 

the severed portion,”2 the Louisiana Supreme Court did just that when it identified a 

“presumption that the legislative body would not have enacted one part without the remainder,” 

when the unlawful provision is so “interrelated and connected with other portions” of the 

ordinance challenged. Gaudet v. Econ. Super Mkt., Inc., 112 So. 2d 720, 723 (La. 1959). 

Defendants also suggest that “[r]emoving the Amendment from the ordinance simply reverts the 

buffer to that which would have applied in the original proposed ordinance,”3 but fail to note the 

obvious defect in this argument that there was no buffer identified in the “original proposed 

ordinance.” Nor do they point to any other source of authority for a buffer zone that could be 

applicable to this rezoning, despite the fact that the Parish Council deemed it significant enough 

that it chose not to pass the Ordinance without the buffer. 

Finally, Defendants make a point of stating how much Greenfield paid for the property as 

though that should sway this Court’s opinion (although they also represent that Greenfield “later 

sold” the property).4 First, this is not a fact that is material to the Court’s determination of 

whether the Ordinance was passed unlawfully. Second, Plaintiffs would point to the 

                                                 
2  Greenfield Br. at 8; Parish Br. at 7. 
3  Id. 
4  Greenfield Br. at 1; Parish Br. at 1.  
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documentary evidence showing that when Greenfield purchased the property, its own purchase 

documents reference an official survey done in 2006, and signed by Parish officials, that shows 

this property to be zoned as R-1.5 Plaintiffs would also point to the documentary evidence 

previously submitted of maps represented as “official” by the Parish with conflicting zoning 

designations on the property, including one that shows it at residential.6 Thus, Greenfield cannot 

claim that it has been caught by surprise or unfairly prejudiced by this ruling when its own 

purchase documents and at least one “official parish map” reflect that the zoning designation of 

the subject property was for residential use.  

LAW AND ARGUMENT 

I. State Law, Which Was Also Incorporated into the Home Rule Charter, 
Required Planning Commission Referral, with Public Notice and Opportunity  
to Be Heard, for Proposed Zoning Amendments and Alterations. 
 

Defendants have repeatedly asked this Court to ignore the State’s zoning law that 

requires planning commission review, with public notice and hearing, of amendments and 

alterations to zoning, arguing – wrongly – that it did not apply to St. John the Baptist Parish. As 

shown below, this is incorrect. Even setting aside the applicability of state law standing on its 

own, the state zoning law governing planning commissions was also explicitly incorporated into 

the Parish’s Home Rule Charter.  

A. The Home Rule Charter Incorporated State Law Governing Planning 
Commissions. 

 
Art. III, Sec. C(4)(b) of the Parish Charter provides: 

 If a zoning ordinance is enacted, the planning commission shall constitute 
the zoning commission for the Parish of St. John the Baptist, and shall 
exercise all the powers, duties and functions which are conferred or 
imposed on parish zoning commissions by the general laws of the state 
or by special laws applicable to St. John the Baptist Parish.7 

 
  If there were any question as to whether state law governing planning commissions 

applied to St. John the Baptist Parish, the Parish answered it when it acknowledged and 

incorporated state law into the Charter’s provisions governing the planning commission.   

                                                 
5  See Exhibits W – AA and CC – DD, annexed to Plaintiffs’ Second Amended Petition showing Acts of Sale 
referencing a 2006 survey of the subject property, and a survey map signed by parish officials showing the property 
to be zoned as R-1. The interplay and import of these documents are described in paras. 83-102 of the Second 
Amended Complaint. 
6  See Exhibit P annexed to Plaintiffs’ Second Amended Complaint showing screenshots of maps published on the 
Parish’s official website, one of which was also designated as the Parish’s “official zoning map” and showed the 
subject property as having an R-1 designation. The map is also shown and described at paras. 129-132 of the Second 
Amended Complaint. 
7  St. John the Baptist Parish Home Rule Charter, adopted in 1980, Art. III, Sec. C(4)(b), annexed hereto as 
Exhibit A at p. 2115-16 (emphasis added) (hereinafter “The Charter”).  
 



4 
 

As briefed at length for Plaintiffs’ cross-motion for summary judgment, that state law 

required the involvement of planning commissions in the process and prohibited a local 

legislative body from “hold[ing] public hearings or tak[ing] action” on “any supplements, 

changes, or modifications” to “boundaries of various original districts as well as the 

restrictions and regulations to be enforced therein” until it has “received a final report of 

the zoning commission.”  La. R.S. 33:4726(A).8 Before the planning commission can 

recommend such changes to the Parish Council, it must also hold a public hearing, with 

notice of the time and place of the hearing published at least three times in an official 

journal with at least ten days elapsing before the first publication and the date of the 

hearing. Id. The parallel provisions of the Parish’s Code of Ordinances requiring planning 

commission review, public notice and comment, for zoning amendments and alterations 

merely reiterate the requirements that already existed in state law and that were 

incorporated by reference in the Charter. See St. John the Baptist Parish Code of 

Ordinances, Sections. 113-76 through 113-78, and La. R.S. 33:4726(A). 

The Parish also acknowledged the supremacy of the Louisiana Constitution and 

parameters of its own authority with respect to state law in Art. II of the Charter, which provides: 

Except as otherwise provided by this Charter, St. John the Baptist 
Parish shall continue to have all powers, functions, rights, privileges, 
immunities, and authority previously possessed under the laws of the 
state. The parish shall have and exercise such other powers, rights, 
privileges, immunities, authority and functions not inconsistent with 
this Charter as may be conferred on or granted to a local 
governmental subdivision by the State Constitution and laws of the 
state. The parish is hereby granted the right and authority to exercise 
any power and perform any function necessary, requisite, or proper for 
the management of its affairs, not denied by this Charter or general 
law, or inconsistent with the Constitution. The parish shall have the 
right and authority to exercise general police power.9 
 

                                                 
8  For ease of reference and clarity, Plaintiffs repeat here the full text of La. R.S. 33:4726(A):  

In order to avail itself of the powers conferred by R.S. 33:4721 through 4729, the legislative 
body of the municipality shall appoint a zoning commission whose function it shall be to 
recommend the boundaries of the various original districts as well as the restrictions and 
regulations to be enforced therein, and any supplements, changes, or modifications thereof. 
Before making any recommendation to the legislative body of the municipality, the zoning 
commission shall hold a public hearing. Notice of the time and place of the hearing shall be 
published at least three times in the official journal of the municipality, or if there be none, in a 
paper of general circulation therein, and at least ten days shall elapse between the first 
publication and date of the hearing. After the hearing has been held by the zoning commission, 
it shall make a report of its findings and recommendations to the legislative body of the 
municipality. The legislative body shall not hold its public hearings or take action until it has 
received the final report of the zoning commission. (emphasis added). 

9  The Charter, Art. II, supra n. 7.  
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 Additionally, Art. III, Sec. A(7)(b) of the Home Rule Charter provides that the 

Parish Council “may enact any ordinance necessary, requisite or proper to promote, 

protect, and preserve the general welfare, safety, health, peace and good order of St. John 

the Baptist Parish not inconsistent with the Constitution of the State of Louisiana or 

denied by general law or by this Charter.”10 

As shown further below, Louisiana’s general law governing zoning denies local 

governments the authority to enact ordinances that contravene the clear procedures set 

out therein. Those uniform procedures require planning commission involvement and 

review of all amendments or alterations to zoning, with public notice and a hearing. 

B. State Law, Applicable to St. John the Baptist Parish, Requires Planning 
Commission Review, Public Notice and Comment, for All Amendments and 
Alterations to Zoning Ordinances.    

 
 A brief overview of the history of Louisiana’s zoning laws and its application to St. John 

the Baptist Parish makes it clear that state zoning law applied to St. John the Baptist Parish, even 

before it was incorporated into the Home Rule Charter: 

- In 1921, the Louisiana Constitution first vested all municipalities with authority to “zone 

their territory; to create residential, commercial and industrial districts, and to prohibit the 

establishment of places of business in residential districts.”11  

- In 1926, the Louisiana Legislature passed the zoning enabling statute, La. R.S. 33:4721 et 

seq., which codified the standards and procedures to be followed by municipalities in adopting 

and enforcing zoning ordinances, pursuant to their constitutionally-delegated authority. 

- In 1972, St. John the Baptist Parish was granted authority to undertake zoning and 

planning under this legislative regime when the Louisiana Legislature passed La. R.S. 33:4877 to 

give “any parish having a population of over twenty-three thousand in which there exists no 

municipality” the authority to “zone their territory, to create residential, commercial, and 

industrial districts, and to prohibit the establishment of places of business in residential districts.” 

In 1970, St. John the Baptist Parish had a population of 23,813, and no municipalities, and thus 

was included in this category of parishes granted zoning authority by the Legislature.12  

                                                 
10  Id., Art. III, Sec. A(7)(b) (emphasis added). 
11  Louisiana Constitution of 1921, available at 
https://archive.org/details/cu31924030492163/page/n164/mode/1up?view=theater.  
12  A copy of the current law and amendment history was annexed to Plaintiffs’ Reply in Support of their Cross-
Motion for Summary Judgment for the Court’s convenience. According to United States Census data, in 1970 St. 
John the Baptist Parish had a population of 23,813. Official Census publication available at 
https://www.census.gov/library/publications/1971/dec/pc-v1.html. Today, the Parish still does not contain any 
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- In 1974, the new Louisiana Constitution confirmed that parishes also had authority to 

zone and regulate land use when it included an amended version of the grant of zoning authority 

which provided as follows: 

Subject to uniform procedures established by law, a local governmental 
subdivision13 may (1) adopt regulations for land use, zoning, and historic 
preservation, which authority is declared to be a public purpose; (2) create 
commissions and districts to implement those regulations; (3) review 
decisions of any such commission; and (4) adopt standards for use, 
construction, demolition, and modification of areas and structures. Existing 
constitutional authority for historic preservation commissions is retained. 
 

La. Const. 1974, Art. III, Sec. 17.  

The 1974 Constitution also provided local government subdivisions with the authority to 

adopt a home rule charter to “provide the structure and organization, powers, and functions of 

the government… which may include the exercise of any power and performance of any function 

necessary, requisite or proper for the management of its affairs, not denied by general law or 

inconsistent with this constitution.” See id. at Art. III, Sec. 5(A) and (E) (emphasis added).  

- In 1980, as noted above, St. John the Baptist Parish adopted its Home Rule Charter. 

When it did so, it acknowledged the parameters of its authority generally with respect to 

consistency with the constitutional and general law, Art. II and Art. III, Sec. A(7)(b), and 

specifically with regard to the state law governing planning commissions at Art. III, Sec. C(4)(b).    

- In 1992, the Louisiana Supreme Court explained that the procedural requirements for 

zoning set out in La. R.S. 33:4721, et seq., were enacted by the legislature as “uniform 

procedures for municipalities,” which also applied to those parishes specially granted zoning 

authority such as those having a population of over 23,000 with no municipalities (e.g. St. John 

the Baptist Parish). Am. Waste and Pollution Control Co. v. St. Martin Par. Police Jury, 609 So. 

2d 201, 203-04 (La. 1992).  

- In 1993, after the Louisiana Supreme Court held in 1992 in Am. Waste and Pollution 

Control Co., supra, that the 1974 Constitution was not self-executing and therefore did not 

                                                 
municipalities having their own local government structures. The statute was amended in 2011 to make it specific to 
St. John the Baptist Parish and now reads: 

The governing authority of the parish of St. John the Baptist is authorized to zone its territory, 
to create residential, commercial, and industrial districts, and to prohibit the establishment of 
places of business in residential districts. No zoning ordinance or creation of districts 
pursuant to the authority herein shall interfere with or hinder the operation of any existing 
public utility facilities, whether publicly or privately owned. The members of the governing 
authority attending zoning meetings shall be paid a twenty-five dollar per diem not to exceed 
eighteen meetings in any calendar year. 

13  Art. III, Sec. 44 of the Louisiana Constitution of 1974 defines “Local government subdivision” as “any parish or 
municipality.”  
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automatically give zoning authority to non-home rule parishes that had not already been granted 

special authority, the Louisiana legislature enacted La. R.S. 33:4780.40 to close the gap and 

provide uniform procedures for non-home rule parishes. It too requires zoning commission 

review, public notice and comment, for “supplements, changes, or modifications” to zoning 

ordinances. See La. R.S. 4780.43-45.  

* * * 

  As shown above, it is clear that state zoning law applied to St. John the Baptist Parish as 

early as 1972 when it was granted zoning authority. It is also clear that the Louisiana legislature 

intended to set into law uniform procedures to govern zoning by local governments – first, by 

municipalities and some specially-designated parishes like St. John the Baptist, and later, by all 

local government subdivisions, including parishes. Indeed, as the Louisiana Supreme Court has 

observed, delegates at the 1973 Constitutional Convention wanted to ensure that “unbridled 

power – a ‘blank check’ – not be granted to local government units, but rather that there should 

be uniform procedures for the exercise of these powers.” Am. Waste and Pollution Control Co., 

609 So. 2d at 203 (citing Records of the Louisiana Constitutional Convention of 1973: 

Convention Transcripts, Vol. VII, 58th Days Proceedings, Oct. 2, 1973, pp. 1536-49). 

  Thus, this Court’s ruling was correct. Both state and parish law required planning 

commission review of the amendment, with public notice and hearing. 

II. As Defendants’ Own Authorities Show, the Offending Amendment Cannot  
Be Severed to Save the Ordinance. 
 

  The authorities offered by Defendants actually demonstrate the opposite of what they 

intended, and demonstrate why the last-minute Amendment cannot be severed to save the 

Ordinance. Defendants make the striking and categorical claim that “none” of the cases they cite 

“speculate that the votes of the enacting body may have changed in the absence of the severed 

portion.”14 But the Louisiana Supreme Court did exactly that when it identified a “presumption 

that the legislative body would not have enacted one part without the remainder” when the 

unlawful portion is so “interrelated and connected with the other portions” of a challenged 

ordinance. Gaudet v. Econ. Super Mkt., Inc., 112 So. 2d 720, 723 (La. 1959). In Gaudet, the 

Supreme Court invalidated an ordinance pursuant to which the New Orleans City Council 

permitted commercial parking on residentially zoned property because the ordinance contained 

                                                 
14  Greenfield Br. at 8; Parish Defendants Br. at 7. 
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no objective standards upon which to permit such uses. The Court held that the unconstitutional 

portion of the ordinance could not be severed, even though there was a severability clause, 

because it was so “interrelated and connected with other portions as to raise the presumption that 

the legislative body would not have enacted one part without the remainder.” Id.  

  Similarly, the Louisiana Supreme Court refused to sever an unconstitutional provision 

from an ordinance in Radiofone, Inc. v. City of New Orleans, 616 So. 2d 1243, 1249 (La. 1993), 

despite the fact that the ordinance also contained a severability clause – because “severance 

would have produced a result counter to the intent of the city.”  The Court there noted that the 

test for severability is “whether the unconstitutional portions of the ordinance are so interrelated 

and connected with the constitutional parts that they cannot be separated without destroying the 

intention manifested by the enacting body.” Id. at 1249 (internal quotations and citations 

omitted) (emphasis added). 

As the record of official proceedings of the enactment of the Ordinance at issue in this 

case demonstrates,15 there was intense community opposition and concern about safety and 

health surrounding the rezoning of this property in 1990, and a contentious public hearing before 

its adoption. At the end of the public hearing, a Parish Council member moved to insert a buffer 

zone; his motion was seconded by another Council member, and then unanimously approved by 

the Council with one abstention. If the Parish Council did not think this Amendment was so 

germane to and “interrelated and connected with” the other portions of the Ordinance, the 

Council could have voted down the amendment and passed the Ordinance without it. Rather, the 

record of the meeting supports the presumption that the Parish Council would not have enacted 

Ordinance 90-27 without the Amendment – because it chose not to do so. 

 Defendants also suggest that “[r]emoving the Amendment from the ordinance simply 

reverts the buffer to that which would have applied in the original proposed ordinance,”16 but fail 

to note the obvious defect in this argument that there was no buffer identified in the “original 

proposed ordinance.”17 In previous briefing, Defendants have also argued that an ordinance 

earlier passed by the Council which provided for a 600-foot buffer between I-3 and residential 

                                                 
15  Official Proceedings of the St. John the Baptist Parish Council, Taken at a Regular Meeting Held on Thursday, 
April 19, 1990, annexed as Exhibit P-2 to Plaintiffs’ Cross-Motion for Summary Judgment. 
16  Greenfield Br. at 8; Parish Br. at 7. 
17  Ordinance 90-27, annexed as Exhibit P-1 to Plaintiffs’ Cross-Motion for Summary Judgment. 
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zones did not apply to this rezoning.18 Here, the Parish Council, as the enacting body, clearly 

expressed its intention that there be a 300-foot buffer between I-3 and residential areas, when it 

voted unanimously to add the buffer to the rezoning ordinance before proceeding to a final vote. 

In light of the fact that the “original proposed ordinance” is silent as to a buffer zone, severance 

would produce a result that is counter to the intent of the Parish to have a buffer zone. Id. The 

fact that the Court would be left to guess at whether any other buffer zone existed in another 

ordinance and applied to this rezoning is evidence enough that the provision cannot be severed –

in light of the clear intent of the Parish Council that a buffer zone be included. The lack of clarity 

on this question also speaks to the need for planning commission review in the first place. 

Defendants also attempt to analogize Ordinance 90-27 with the ordinance at issue in 

Bultman Mortuary Serv. v. City of New Orleans, 140 So. 503 (La. 1932), where the Supreme 

Court found that severing the offending provision would save the ordinance. But these two 

ordinances and situations are very different, and Bultman also helps demonstrate why severing 

the last-minute Amendment cannot save Ordinance 90-27. In Bultman, the unlawful provision at 

issue was part of a Comprehensive Zoning Ordinance that governed zoning for the entire city of 

New Orleans. The provision the Court found unconstitutional pertained to an exception to a 

prohibition for one particular kind of business from a particular commercial zoning designation – 

i.e. mortuary establishments. The Supreme Court found the provision to be severable because the 

rejection of the exception did not, “from a legal standpoint, interfere with the general plan of the 

ordinance or the legislative intent.” Id at 504.  

Here, we are not dealing with a Comprehensive Zoning Ordinance providing numerous 

rules and designations for an entire city; we are dealing with a narrow, targeted ordinance to 

rezone one small area in the parish from residential to heavy industrial. The buffer zone for 

surrounding neighborhoods was not some exception with limited effect on a larger, more 

comprehensive ordinance; rather, it was an integral feature, and so interrelated and connected 

with this Ordinance that the Parish Council chose not to enact the Ordinance without it. 

Likewise, Defendants’ reliance on Police Ass'n of New Orleans v. City of New Orleans, 

94-1078 (La. 1/17/95); 649 So.2d 951, is misplaced. There, the Court found that the intent of the 

                                                 
18  See, e.g., Greenfield Memorandum in Opposition to Plaintiffs’ Cross-Motion for Summary Judgment at p. 8 
(“Greenfield disputes that there was a pre-existing ordinance in effect prior to April 19, 1990 that required 
establishing a 600-foot buffer between I-3 zoning and residential areas in the Parish. Ordinance 88-68 only amended 
the then-existing parish zoning map, not the text of the zoning regulations, and did not establish any buffer that 
applied to property zoned I-3 in the future.). 
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provision at issue was to avoid hardship to employees by permitting them to continue to reside in 

their current homes and maintain employment, and that striking only the unconstitutional portion 

of a provision within the larger ordinance which unlawfully preferenced some workers over 

others was “more in keeping with the intent” behind the clause than striking the entire 

exemption. Id. at 965. Here, the Amendment was intended to ensure a buffer for area residents 

who resided next to the property that was being rezoned to heavy industrial. The Parish Council 

chose, unanimously, to not pass the Ordinance without it. Defendants’ confusion and lack of 

clarity as to an alternative buffer zone, if any, if the Ordinance were allowed to stand without the 

unlawful Amendment is additional evidence that the Amendment was critical to, interrelated and 

connected with the Ordinance, and the Council’s intent, such that it cannot be severed. 

At the end of the day, after reviewing the Planning Commission’s recommendation and 

after controversial and contentious public hearings, the Parish Council unanimously determined 

that it was necessary to insert the buffer zone into the proposed ordinance. In doing so, the 

Council clearly demonstrated that the unlawful portion of the ordinance is “so interrelated and 

connected with” the remainder that it “cannot be separated without destroying the intention 

manifested by the enacting body.” Radiofone, Inc. v. City of New Orleans, 616 So. 2d at 1249.  

CONCLUSION 

WHEREFORE, Plaintiffs request that this Court deny Defendants’ Motions for a New Trial. 

 

Dated: December 6, 2023    Respectfully submitted,  

  
_______________________  

 PAMELA C. SPEES  
La. Bar Roll No. 29679  
Center for Constitutional Rights  
666 Broadway, 7th Floor  
New York, NY 10012  
Tel & Fax (212) 614-6431  
pspees@ccrjustice.org  

 
WILLIAM P. QUIGLEY  
La. Bar Roll No. 7769  
Professor Emeritus  
Loyola University College of Law  
7214 St. Charles Avenue  
New Orleans, LA 70118  
Tel. (504) 710-3074  
Fax (504) 861-5440  
quigley77@gmail.com  
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Lake Charles, Louisiana, this 6th day of December, 2023 
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