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Submitting Organizations

Organization of Women’s Freedom in Iraq (OWFI), founded in 2003, is a
truly pioneering national women’s organization dedicated to rebuilding Iraq on
the basis of secular democracy and human rights for all. OWFI has developed
innovative anti-violence and political empowerment strategies for women across
Irag. OWFI advocates on behalf of women who are most marginalized, including
those who are incarcerated, widowed, displaced or battered.

Iraq Veterans Against the War (IVAW) was founded by Iraq war veterans in
July 2004 at the annual convention of Veterans for Peace (VFP) in Boston to give
a voice to the large number of active duty service people and veterans who are
against this war, but are under various pressures to remain silent. From its
inception, IVAW has called for: (1) Immediate withdrawal of all occupying forces
in Iraq; (2) Reparations for the human and structural damages Iraq has suffered,
and stopping the corporate pillaging of Iraq so that their people can control their
own lives and future; and (3) Full benefits, adequate healthcare (including mental
health), and other supports for returning servicemen and women.

Federation of Workers Councils and Unions in Iraq (FWCUI) is a national
unionist organization for the defense of rights of workers in Iraq, established since
2003, and has representatives in all main cities. FWCUI is known for its
continuous positions against the newly introduced neo-liberal economic policies
and the new labor code, which the FWCUI describes as “protecting the rights of
employers while disempowering workers.”

The Center for Constitutional Rights (CCR) is dedicated to advancing and
protecting the rights guaranteed by the United States Constitution and the
Universal Declaration of Human Rights. Founded in 1966 by attorneys who
represented civil rights movements in the South, CCR is a non-profit legal and
educational organization committed to the creative use of law as a positive force
for social change.
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Introduction:

The invasion of Irag on March 19, 2003, was based on false claims about Iraq’s
possession of weapons of mass destruction. It followed the U.S.-led war in
Afghanistan, which began on October 7, 2001, and is now the longest running
officially declared war in U.S. history. This combined so-called “War on Terror”
has, by conservative estimates, resulted in deaths due to direct war violence of at
least 330,000 people — including civilians, humanitarian workers, journalists and
combatants of different nationalities.? The number of indirect deaths due to after-
effects of fighting, unexploded munitions, malnutrition, damaged health
infrastructure and environmental degradation resulting from these conflicts is
likely four times the number of direct deaths — or more than one million.?
Moreover, these figures do not include the toll the U.S.’s global “War on Terror”
has taken on people and communities in other countries where the U.S. war-
making has spilled over, as in Yemen, nor the countries where the U.S. operated
or made use of black sites and torture programs. Nor do they include the toll on
the U.S.’s Muslim communities and its poor communities, often communities of
color, that have disproportionately borne the burdens of the wars.

The violent consequences of these wars have resulted in additional hundreds of
thousands of casualties — physical, mental and emotional injuries to individuals
and communities that in some cases cannot be healed and in others will take
decades, indeed generations, to overcome, even with due and adequate
reparations, which have not been made. For the millions of civilians impacted by
these wars, who have lost loved ones, been displaced, harmed and terrorized by
the direct and indirect effects of the war-marking policies and practices of the
U.S. and its few allies, the so-called war on terror has been instead a global war of
terror.

On the ten-year anniversary of the invasion of lIrag, two civil society
organizations in Iraq and U.S. veterans opposed to the war unite in their struggle
to heal and demand that the U.S. government take responsibility for the enduring



harms inflicted by the misguided and illegal war-making. The Organization for
Women’s Freedom in lIraq, Iraq Veterans Against the War, and the Federation of
Workers Councils and Unions in Irag jointly present this report to identify and
acknowledge the devastating and long-lasting health effects suffered by Iragis and
U.S. servicemembers and the constellation, magnitude and scope of the grave
human rights violations perpetuated by the U.S.’s conduct of the war and its
responsibility for these harms. This report focuses in large part on physical and
psychological trauma, serious health effects of exposure to highly toxic and
carcinogenic materials, the use of torture, including sexual and gender-based
violence, during the war and occupation and the intensifying climate of gender-
based violence, and persecution. While this report focuses on the legacy of the
war in Irag, many of the issues addressed likely also apply to the conduct of the
war in Afghanistan, in particular the use of weapons comprised of depleted
uranium, burn pits, and torture and sexual violence as well as the traumatic effects
of loss of family members, forced displacement and the climate of violence and
uncertainty.. In part, this report is based on interviews with active servicemembers
who wish to remain anonymous. When such interviews are referenced, they are
referred either by a pseudonym followed by an “*” or by their interview number.

Photo courtesy of OWFI
The Organization of Women’s Freedom in Iraq collects signatures in Baghdad in support of a
hearing before the Inter-American Commission on Human Rights on the human rights impacts
and lasting harms of the U.S. war and occupation.



A. Context and Overview of the U.S.’s Decade of War
and Its Lasting Harms to Civilians and Those Sent to Fight

Labeling the wars in Iraq and Afghanistan as “freedom” operations, U.S. officials
portrayed them as battles between good vs. evil. The war efforts, they argued,
would establish democracy, rule of law, and freedom in the place of brutal
autocratic regimes that violated human rights.* Paradoxically, though predictably,
the wars in Iraq and Afghanistan themselves were illegal, undermined democratic
principles that the U.S. espoused, and resulted in widespread and systematic
human rights violations both at home and abroad, some of which are the subject
of this request.

U.S.’s Failure or Refusal to Respect, Protect and Fulfill Rights
to Life, Physical Integrity, Association, Equality,
and Non-Discrimination as Occupier

U.S. promises to promote democracy in Irag have been shown to be hollow. Soon
after the invasion, the U.S. set up the Coalition Provisional Authority (CPA),
which served as the transitional government until its dissolution in June 2004.°
While in existence and under the authority of Paul Bremer, the CPA issued orders
which opened the door to foreign investment and attempted to privatize more than
200 state-owned firms.® Continuing the CPA’s legacy, between 2009-2010 the
Iragi government granted contracts to 18 oil companies, many foreign, for which
the U.S. military provided security, and has allowed them to appropriate valuable
farmland.” Despite President Bush’s assurance that the U.S. would “work on the
development of free elections and free markets, free press and free labor unions in
the Middle East,”® one law maintained by the CPA was Saddam Hussein’s 1987
law prohibiting unions among workers in the SE)ublic sector, which constitutes
more than 70 percent of the nation’s workforce.” The CPA continued to work to
prevent unions from organizing, even reportedly arbitrarily arresting eight
members of the Iraqi Federation of Trade Unions for their involvement in labor
unions with no apparent basis and no explanation ever given.*® Repression of
union activity continues today, most readily apparent in the oil sector with union
leaders facing forced transfers and arrests. Iragi oil ministry spokesman Assam
Jihad publicly asserted in 2010, “Unionists instigate the public against the plans
of the oil ministry to develop [Iraq’s] oil riches using foreign development.”™
However, as Iragis have made clear through demonstrations in the streets, their
ability to work with dignity is critical to the country’s healing from war.

The U.S. also heavily influenced the drafting of Iraq’s constitution, which then-
U.S. Vice President Dick Cheney described as “progressive and democratic.”*?
But the new lIraq constitution included a religious filter insisted upon by U.S.-
backed religious-political extremists who desired to pursue a reactionary agenda
to the secularism of the Hussein era. Ultimately the U.S. was responsible for
pushing Iraq toward theocracy, helping to broker a constitution that established an
official state religion and invalidates any law contradicting established principles
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of that religion."® The new constitution further conditioned the rights to freedom
of expression, press, assembly and peaceful protest on “public order and
morality,” a qualification subject to wide interpretation and rife with potential for
abuse and criminalization of political expression.** Women activists in Iraq have
pointed to these and related factors, including the Iraqi penal code’s provision
allowing men to discipline their wives “within certain limits prescribed by Islamic
law, or custom” — channeled into the new era of Iraq governance by the U.S. — as
serious setbacks that have served to create a climate in which many forms of
violence against women have dramatically increased, particularly in the form of
honorlskillings estimated to have killed thousands of Iragi women in recent
years.

Civilian “Casualties”

President Bush assured U.S. soldiers that they were “sacrificing for the peace of
Iraq and for the security of free nations.”*® The wars in Iraq and Afghanistan,
however, have made these countries less secure and resulted in hundreds of
thousands of violent deaths, many
of them civilian.'” In October 2010,
Wikileaks released U.S. Army field  Researchers... estimate that already by
reports known as the Irag War Logs 2006 approximately 405,000 people had
(IWL), which gave the first official
government tally of the death toll.*® )
In total, the IWL detailed 109,032 the war in Iraq.

deaths in Iraq from January 1, 2004 s
- December 31, 2009, 60.6% (or

66,081) of which were civilian deaths.® The IWL only reflect what troops
actually witnessed,”® and organizations that track the loss of civilian life in Iraq
estimate the total number of civilian deaths to be much greater. When the non-
profit organization Iraq Body Count (IBC) cross-referenced the IWL with its own
death count for that time period, it determined that approximately 12,000 civilian
deaths were not included in the IWL number.? In total, IBC estimates that over
150,000 violent deaths have been recorded since March 2003, with more than
122,000-134,000 (approximately 80-90%) of them civilian.?> “Excess deaths,”
which are those deaths above what would have normally been expected had the
war not occurred including indirect deaths due to malnutrition, damaged health
infrastructure, and environmental degradation, are much higher still. Researchers
from the University of Washington, Simon Fraser University, the Iragi Ministry
of Health, and John Hopkins University estimate that already by 2006
approximately 405,000 people had died directly and indirectly as a result of the
war in Irag.”

died directly and indirectly as a result of

Likewise, there is a need to assess the number of “excess deaths” on the U.S. side
of the equation beyond the numbers of those servicemembers killed in combat.
One study in California has noted that the number of veterans under age 35 who
died between 2005 and 2008 was three times higher than the number of California
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servicemembers killed in Iragq and Afghanistan during the same period.* Veterans
under age 35 were far more likely to commit suicide and die by other means than
others of the same age with no military service.?® Additionally, there are reports
of increasing rates of homicide committed by returning veterans, who often also
suffer from post-traumatic stress disorder (PTSD) and other mental disorders.?

In Afghanistan, the number of
civilian deaths is much harder to
estimate. In the early days of that
war, General Tommy R. Franks
famously said, “We don’t do body
counts.”” In Afghanistan there is
also no independent long running
tally of civilian deaths like the IBC
in Iraq.®® However, the Costs of
War project, a nonpartisan,
nonprofit, scholarly initiative based
at Brown University’s Watson
Institute for International Studies
estimates  that  approximately
16,725-19,013 civilians have been
killed in Afghanistan since the
initiall 2001 invasion.®®  The
researchers acknowledge that these
are conservative estimates based on

third party reporting.*® What can be
N lost in these staggering numbers is
1 ' | the story and life of each civilian
L el .| Killed.
Photo by Jon Orlando

Shared Trauma

As set forth in more detail below, while there is still need for growing
understanding and study of the effects of war and traumatic situations on
servicemembers sent to fight, such as PTSD and traumatic brain injuries (TBI),
far less is known about the prevalence and experience of these same lasting harms
among the Iragi and Afghan populations. In a study undertaken for the World
Health Organization and the Iraq Ministry of Health, it was estimated that nearly
half of the population suffers from some sort of psychological disorder due to the
effects and consequences of the war, including the death of family members,
forced displacement and living in a climate of fear and violence.* An Iraqi
psychologist has estimated that 28 percent of Iragi children suffer some degree of
PTSD and that “their numbers are steadily rising.”32



At the same time, there is still much more to be learned about the psychological
impacts on returning servicemembers and appropriate and comprehensive
institutional responses are urgently needed. Acknowledging that the number of
TBI cases is underestimated and underreported, the U.S. government still
estimates that over 250,000 troops suffer from this injury.®® Similarly, the U.S.
government estimates that 29% of veterans or one in four returning veterans have
been diagnosed with PTSD.** These traumatic injuries have become so prevalent
in returning veterans that they are often referred to as the “signature wounds” of
the Irag and Afghanistan wars.

Significantly, recent studies have shown that even troops who never set foot in a
war zone but who are responsible for directing unmanned aerial (i.e. drone)
attacks are reportedly suffering from PTSD as well.* Researchers are also
continuing to delve more into the nature of “moral injury,” described as the
psychological damage caused when servicemembers’ actions in battle conflict
with their moral codes.®® Indeed, the fundamental illegality and injustice of the
war is a factor contributing to and exacerbating the psychological harm for some
servicemembers.®” Another indication of the manifestation of the deep harms of
these wars is the dramatically elevated suicide rate amongst servicemembers,
which is nearly double the civilian suicide rate.*®

Not least among the policies of the U.S. military that have given rise to serious
health consequences are the brutal redeployment policies that exacerbated the
trauma of the wars for many servicemembers. The need to redeploy soldiers, often
multiple times, exacerbated the already ill effects of policies allowing command
discretion over work restrictions deemed ‘medically necessary’ by health care
providers—including command override of ‘nondeployable” medical conditions.
The military’s response to the health needs of returning servicemembers has also
been deplorable in that it reportedly follows policies which often serve to
discharge and deny servicemembers benefits for what are likely the
manifestations of illness and trauma encountered during their military service.
Indeed, one former Veterans Affairs researcher recently testified before a
Congressional panel that officials in the Department of Veterans Affairs routinely
manipulate or hide data that would support veterans’ claims so as to avoid paying
costly benefits.*

Toxic Legacy

As set out further below, Iraqgi civilians and U.S. servicemembers share a terrible
toxic bond having been exposed to toxic munitions and carcinogenic waste over a
decade that will likely have devastating effects for a long time to come. In Iraq,
cancer rates, birth defects and other illnesses have reportedly skyrocketed since
the U.S. invasion. Depleted uranium in weapons used by the U.S. military in Iraq
is believed to have contaminated civilian areas in parts of the country, exposing
both Iragis and U.S. servicemembers to an unparalleled risk of cancer and other
illnesses, as well as having children with birth defects. The largely unregulated
use of burn pits to dispose of any and all materials, including hazardous waste, on
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U.S. military bases has left
countless veterans with a wide
range of illnesses including
respiratory and  neurological
problems and cancer. Despite
these grave and widespread
harms, the U.S. government has
not taken action to study or
decontaminate affected civilian
areas or help treat the illnesses
and health conditions of Iraqgis
suffering as a result and has failed
to provide for servicemembers
injured by the toxic exposures.
Some veterans who are suffering
ill health effects after having been
exposed to burn pits have brought

civil cases against the private Photo courtesy of Al Jeel / OWFI
military contractors responsible A mother in Haweeja sits with her child, who
for burning waste in  that suffers' from birth defects a'nd w:.js born near a

40 . U.S. military base after the invasion.
manner.™ In February, a trial
court dismissed the cases on the
ground that they raised a “political question” (i.e. could only be addressed by the
executive and legislative branches of the U.S. government).** Following a
successful appeal of that ruling, the case is again before the trial court.

NN Y =

Lasting Effects of the Use
of Inhumane Weapons

In addition to the use of weapons containing depleted uranium and as discussed
further below, U.S. officials have admitted to using napalm-class munitions and
white phosphorous, an incendiary agent that can burn to the bone, in Fallujah and
elsewhere. These weapons were used in operations in populated areas and resulted
in harm to civilians. Similarly, the use of cluster munitions, which spread over a
wide area and often fail to explode on impact, has resulted in the indiscriminate
killing of civilians. The remaining unexploded munitions continue to maim and
kill more over time.

Militarized Sexual and Gender-based Violence

Sexual and gender-based violence against civilians in Iraq and Afghanistan, as
well as among U.S. military personnel, has been shown to be widespread and
systemic. In U.S.-run detention facilities such as Abu Ghraib, sexual violence and
psychological torture were commonly inflicted upon both female and male
detainees, often in order to elicit information and/or to humiliate and degrade.
Likewise, U.S. servicemembers, both male and female, have been subjected to
sexual assaults by other members of the military at alarming rates. Preliminary
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data released by the DOD showed more than 5,000 reports of sexual assaults
across the U.S. military in 2013 alone.*? In 2012, the DOD reported over 3,300
cases of sexual assault while estimating that only 11 percent of sexual assaults
were likely reported.”® In light of this, officials extrapolate that the number of
2012 sexual assaults in the military was in fact about 26,000.** A recent Pentagon
health study showed that approximately one in five women experienced unwanted
sexual contact by another servicemember, with the Marines seeing the highest rate
of sexual abuse with 30 percent of women reporting such experiences.”> The
study indicates rates of abuse are higher than suggested by earlier studies.

These types of assaults often result in lasting physical harm and health issues as
well as psychological wounds that can manifest into PTSD, increased suicidal
tendencies and other serious conditions. Iragi and Afghan victims of sexual
assault at the hands of U.S. military personnel and private U.S. military
contractors have seen little justice or compensation for the crimes committed
against them.*® U.S. servicemembers who have experienced sexual assault at the
hands of other servicemembers have historically faced daunting challenges in that
the policies and practices of the U.S. military have served more often than not to
blame the victims of the assaults and leave the perpetrators of assaults in place.
Such practices have also often lead to the denial of health benefits to victims
when they are suffering physical and/or deep psychological harm as a result of the
sexual assaults. In February 2011, twenty-eight veterans of the U.S. military
brought a civil case against past and present Secretaries of Defense alleging that
they allowed policies and practices that fostered the climate in which the assaults
could take place without adequate responses to deter and punish them.*’ A federal
judge dismissed the case in December 2011 under a doctrine that prohibits
servicemembers from bringing suits against the federal government arising from
matters deemed “incident” to their service.”* An appeal of that decision is
currently pending. While President Obama recently signed into law a bill making
the investigation and prosecution of military sexual assault cases easier,*® much
more robust provisions for accountability are needed.*

U.S.’s Reconstruction Debacle Not a Form of ‘Reparations’

In March 2013, the U.S. Special Inspector General for Reconstruction in Iraq
issued its final report on the allocation of U.S. $60 billion intended for
reconstruction in Irag.>* The report details a myriad of ways in which billions of
dollars were ultimately wasted, including as a result of lack of accountability and
oversight, which also led to high levels of corruption. The report includes
interviews with key Iraqi officials and U.S. officials involved at different levels
and stages. The report quotes Iraq’s acting Minister of the Interior as saying,
“With all the money the U.S. spent, you can go into any city in Irag and you
cannot find one building or project...You can fly a helicopter around Baghdad or
other cities, but you cannot point a finger at a single project that was built and
completed by the United States.”® With one chapter even entitled “Nation
(Re)building by Adhocracy,” the report included other accounts of the U.S.’s
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failure to build reconstruction projects even in places that suffered widespread
destruction as a result of battles waged there, as well as failed projects that in
many cases were far over budget, with infrastructure and basic necessities still
lacking. The report cited a United Nations report that noted that Irag had “the
second-highest amount of available water per capita in the Middle East,” but “its
water quality was poor, violating Irag National Standards and World Health
Organization guidelines.”®

It is important to note that the funding allotted by the U.S. to “reconstruction,”
which was ultimately mismanaged, misspent and in large part wasted, was never
intended as a form of reparations for the damage or harm caused by the illegal
war and the violations that flowed from it. Reparation is a principle of
international law that holds that the violation resulting from an engagement
between states carries an obligation to make reparation in an adequate form.> It is
particularly relevant in situations of armed conflict. Reparations requires a
wrongdoing party to redress damage caused to an injured party and can include
restitution, compensation, rehabilitation and satisfaction and guarantees of non-
repetition.>

In fact, Bush administration officials proclaimed that the Iraq war “would pay for
itsel”— or more to the point — that Iraq would pay for the U.S.’s war against it.>°
According to then-Defense Secretary Donald Rumsfeld, “the bulk of the funds for
Iraq’s reconstruction will come from Iragis — from oil revenues, recovered assets,
international trade, direct foreign investment, as well as some contributions we’ve
already received and hope to receive from the international community.”’ None
of the funds the U.S. directed toward Iraq reconstruction were allocated in any
sense out of the obligation of a wrongdoer, but of an investor that expected to be
able to recoup its investment.

B. Impunity for Grave and Ongoing Violations
of Human Rights

The rule of law and basic human rights principles have also been casualties of the
past decade, which has seen the waging of aggressive war, policies of rendition
and torture, indefinite and arbitrary detentions, increasing secrecy and even
targeted, extra-judicial Killings through the use of drones far beyond the context
of armed conflict. Indeed, most efforts to seek redress or accountability within the
U.S. for harms resulting from these policies and practices have met dead ends
judicially and repeated roadblocks politically.®® Moreover, it is concerning that
the U.S. government is using tactics honed in the wars in Iraq and Afghanistan in
its ever-expanding “war on drugs” throughout Latin America.”® The reverse is
also true, since it has been documented that violent tactics notoriously used by
U.S. military and civilian officials in covert counter-insurgency operations in the
1980’s and 1990’s in Central America have been applied in Irag.®



The following is a brief explanation of the legal paradigm governing war-making
in the U.S. and some of the failed efforts to bring accountability and seek redress
domestically for the human rights violations arising out of the past decade of war.

War-making in the United States and Obstacles
to Enforcement and Accountability

The U.S. Constitution vests the power to declare war in Congress.®’ The
constitutional delegation of this particular power to Congress was intended to give
that body “the power to decide whether the United States should initiate any
offensive military hostilities, however big or little, or for whatever purposes.”®
Because of Congressional concern about executive drift into its constitutionally
mandated authority and involvement of U.S. forces in situations of conflict in
Korea and Vietnam without Congressional declarations of war, Congress passed
the War Powers Resolution of 1973. The resolution was intended to put a limit on
presidential power to commit U.S. forces to armed conflict without Congressional
authorization.®® The resolution requires the President to notify Congress within 48
hours of committing armed forces to any military action and prohibits the
commitment of forces for more than 60 days without congressional authorization
or a declaration of war.

Even with what many viewed as an unconstitutional concession or partial
delegation of Congressional authority, the tensions and power struggles between
the executive and legislative branches have resulted in repeated violations of even
this constitutionally-mandated separation of power.®* In 1981, in a situation that is
still relevant to and has a number of direct implications for the situation in Iraq,
the War Power Resolution’s requirements were ignored by President Ronald
Reagan when he committed U.S. military forces to El Salvador and later to
support the Contras in Nicaragua. Eleven members of Congress, represented by
the Center for Constitutional Rights, challenged the U.S. military intervention in
El Salvador as violating the War Powers Resolution in Crockett v. Regan.®® While
sympathetic to the aims of the litigation, the court dismissed the case on the
grounds that it presented “unmanageable standards” for fact-finding on such
claims. Later in 1990, fifty-four members of Congress, also represented by the
Center for Constitutional Rights, sought to challenge President George H.W.
Bush’s initiation of a military offensive in Iraq without first obtaining a
declaration of war from Congress in Dellums v. Bush.®® The court denied their
request to enjoin Bush’s actions holding that such relief must be sought by a
majority of the Congress.®’

In the immediate aftermath of the attacks of September 11, 2001, Congress passed
the Authorization for the Use of Military Force (AUMF), which granted sweeping
war-making powers to the President to use all “necessary and appropriate force”
against “nations, organizations or persons he determines planned, authorized,
committed or aided the terrorist attacks that occurred on Sept. 11, 2001, or
harbored such organizations or persons, in order to prevent any future acts of
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international terrorism against the United States by such nations, organizations or
persons.”® In addition to allowing the President to exercise military force
virtually anywhere in the world, this “authorization” was considered by many
legal experts to be an unconstitutional delegation of the power to declare war by
Congress to the President, who then would decide whether and when to wage
war.”® The AUMF quickly became the purported basis and justification for
administration policies of: extraordinary renditions, which often involved
kidnapping and illegal and often secret detention of hundreds of persons declared
to be suspects — many of whom were later found to have had no connection to
terrorist activity; the use of “black sites” and torture methods;’® indefinite and
prolonged detentions; the use of military commissions at Guantanamo Bay;"*
secret electronic surveillance without a warrant as required by the Constitution;’
and later for the use of drones to commit purportedly “targeted” killings of
alleged or suspected terrorists outside of armed conflict and without evidence of
an imminent threat.”® As described below, efforts to seek justice and
accountability for violations of the human rights of victims of these policies have
encountered obstacles judicially and politically. What is more worrying are
reports that the current administration is debating whether the AUMF authorizes
the use of all “necessary and appropriate force” to go after groups with little or no
connection whatsoever to the organization responsible for the attacks of
September 11, 2001."

Less than two years after the passage of the AUMF, Congress passed the similar
Authorization for Use of Military Force in Irag on October 16, 2002, which cited
as a key factor Iraq’s alleged development of weapons of mass destruction.” The
theme of weapons of mass destruction was used to galvanize Congressional and
political support for invading Iraq, though at the time there was a wealth of
evidence that Irag did not possess and was not close to possessing such weapons,
a fact later proven incontrovertibly during the course of the war.”® On June 10,
2008, twelve members of Congress introduced thirty-five articles of impeachment
against President George W. Bush to the House of Representatives.”’ Included
among the articles of impeachment were the false justification for the invasion of
Iraq, the illegalities around the conduct of the war, the treatment, kidnapping and
detention of detainees as part of the global “war on terror,” and the warrantless
surveillance program.”® The House voted 251 to 166 to refer the resolution to the
Judiciary Committee for further consideration, but the Committee took no action
on it.”” Bush’s second term ended with no accountability whatsoever for the false
representations justifying the invasion of Irag.

As the judiciary has closed itself off in past cases like Crockett and Dellums as a
mechanism for challenging a president’s unilateral decision to enter into armed
conflict in violation of the Constitution, and as impeachment efforts have been
unsuccessful even once it has been established that a Congressional authorization
for the use of military force was obtained through false representations, there is no
viable means domestically through which to challenge and check decisions that
can have such far-reaching and egregious ramifications. Moreover, the United
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States has rejected other international mechanisms that could serve as independent
arbiters of these situations. In 1986, the United States withdrew from the
compulsory jurisdiction of the International Court of Justice just prior to that
court’s ruling that the U.S.’s covert war against Nicaragua, including the mining
of its harbors, was in violation of international law.2° More recently, the U.S. has
not only refused to ratify the statute of the International Criminal Court, but also
actively sought under the Bush administration to undermine that court’s
effectiveness and capacity by pressuring other countries not to ratify the treaty.®

Torture and Killing

When reports began to surface about the U.S.’s extraordinary rendition program,
indefinite detention and use of torture methods upon detainees at Guantanamo
Bay and Abu Ghraib, efforts were undertaken to seek redress for some of the
victims of these policiesggmd practices
with no success to date.”™ Recently, a _ _ .
report issued by a bi-partisan yll- “The fact is that senior officials in
member task force that conducted a  the United States government
lengthy investigation into detainee  solicited information on how to use
treatment at Abu Ghraib, Guantanamo aggreggive techniquegl redeﬁned the
Bay, Bagram and other detention
centers and black sites, found that “it is
indisputable that the United States
engaged in the practice of torture” and
that the discussions and decisions - Senate Armed Services
about the wuse of torture were Committee, 2013
undertaken at the highest levels of
government.®

law to create the appearance of their
legality, and authorized their use
against detainees.”

Abu Ghraib and Other Torture Centers in Irag. When photos depicting torture
and humiliating and degrading treatment by U.S. servicemembers of Iraqi
detainees at Abu Ghraib first surfaced,®* high-ranking officials in the Department
of Defense and Bush administration rushed to lay the blame on lower level
enlisted and non-commissioned officers, claiming that this was aberrant
behavior.2> However, in a report of the investigation into the situation at Abu
Ghraib, Major General Antonio Taguba concluded that the torture and humiliating
and degrading treatment were the product of structural and command failures or
decisions made at higher levels and especially faulted the decision of command to
make military intelligence officers and civilian contractors responsible for the
military police units conducting detainee operations.®

Similar reports later surfaced about torture and other forms of cruel, inhuman and
degrading treatment at Guantanamo Bay and a detention facility at Bagram Air
Force Base in Afghanistan.?” In 2004, three memos were leaked to the press that
were drafted and signed by high-ranking staff at the U.S. Office of the Attorney
General and Office of Legal Counsel of the U.S. Department of Justice advising
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the Central Intelligence Agency, Department of Defense, and Office of the
President on the use of so-called “enhanced interrogation techniques,” which
included various forms of torture and cruel, inhuman and degrading treatment that
the authors advised could be regarded as legally permissible.® Later, a report by
the Senate Armed Services Committee, released in full in 2009, further confirmed
that the legal memos had served to “redefine torture,”® “distorted the meaning
and intent of anti-torture laws, [and] rationalized the abuse of detainees”® and led
to the torture of detainees in U.S.-run facilities in Iraq, Afghanistan and
Guantdnamo Bay and to the killings of two detainees in Afghanistan.”® The
Committee additionally concluded that senior administration officials were
responsible for the torture program:

The abuse of detainees in U.S. custody cannot simply be
attributed to the actions of “a few bad apples” acting on
their own. The fact is that senior officials in the United
States government solicited information on how to use
aggressive techniques, redefined the law to create the
appearance of their legality, and authorized their use
against detainees.*?

In addition to the Senate Armed Services Committee’s finding that the deaths of
Mullah Habibullah and Dilawar were the result of serious ill treatment at Bagram,
a recent report by The Constitution Project of an investigation by a bi-partisan
task force into detainee treatment looked at the military and government response
to their deaths. The Constitution Project’s report found that in terms of
accountability for the killings: “One after one, military court-martial panels were
reluctant to punish comrades who had been following the operating procedures in
place and listening to the instructions of their leadership.”*

Similarly, there are reports of deaths of detainees at Guantanamo Bay under
highly suspicious circumstances. In June 2006, Yasser Al-Zahrani and Salah Ali
Abdullah Ahmed Al-Salami were reported as having been found dead in their
cells. Government officials described the deaths as suicides by hanging but a
military whistleblower who served at the Guantanamo detention facility described
their deaths as the result of their cruel and inhuman treatment at a black site
located at the base.® To date, there has been no full investigation into their deaths
in light of the accounts by whistleblowing guards.”> Moreover, a civil case
brought by the relatives of the deceased was dismissed.*®

More recently, a joint investigation undertaken by The Guardian and BBC-Arabic
has surfaced evidence that shows that high-ranking officials in the Bush
Administration were closely involved in and linked to secret detention and torture
centers in Iraq and other serious human rights abuses.®” The investigation revealed
that former Defense Secretary Donald Rumsfeld appointed retired Colonel James
Steele to help organize paramilitaries and commando units from 2003 to 2005 and
again in 2006.% Steele reported directly to Rumsfeld and reportedly “knew
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everything that was going on there...the torture, the most horrible kinds of
torture.” The appointment of Steele for service in Iraq was extremely
controversial as he had previously worked as a military advisor from 1984-1986
in El Salvador where he reportedly trained counter-insurgency commandos who
were documented as having committed serious human rights abuses there.'®

Despite clear and still emerging evidence of a policy and practice by the Bush
administration that encouraged and facilitated the torture and serious ill-treatment
that led to the deaths of detainees in Iraq,
Afghanistan, Guantanamo Bay and
elsewhere, no high-level administration or
military officials have been held accountable
for these serious human rights violations.
Due to the complete failure by the
competent authorities to hold Bush and
other  senior  administration  officials
accountable for violations resulting from

Despite clear and still emerging
evidence of a policy and practice
by the Bush administration that
encouraged and facilitated the
torture and serious ill-treatment
that led to the deaths of detainees

these programs, efforts have been
undertaken to use international law and
other national jurisdictions to seek justice. In
February 2011, the Center for Constitutional
Rights, the International Federation for
Human Rights and the Berlin-based
European Center for Constitutional and
Human Rights announced they would be
filing complaints on behalf of torture

in Iraq, Afghanistan, Guantdnamo
Bay and elsewhere, no high-level
administration or military
officials have been held
accountable for these serious

human rights violations.

victims with the Swiss government urging

an investigation and prosecution of former President George W. Bush when it was
learned that Bush would be traveling to Switzerland.'®* His trip was cancelled on
the eve of filing the complaints, which meant that the complaints could not be
pursued since the basis of Swiss jurisdiction depended on his presence there.

Subsequently, a similar complaint was filed by the Center for Constitutional
Rights and the Canadian Centre for International Justice with the Canadian
Attorney General upon learning of Bush’s plans to speak at an event there.
Canada failed to act on the request while Bush was present in the country, and a
complaint was subsequently filed with the United Nations Committee Against
Torture citing Canada’s failure to act in accordance with its obligations under the
Convention. The Committee has subsequently requested that the government of
Canada respond to the complaint.*®? Similarly, with regard to Defense Secretary
Rumsfeld, the Center for Constitutional Rights and its partners have undertaken
efforts in France and Germany to initiate criminal investigations into his
responsibility for torture and war crimes under their laws requiring their
authorities to investigate and prosecute complaints when a suspected torturer or
war criminal is on their territory.*®
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Since 2009, the Center for Constitutional Rights and other human rights
organizations have been engaged in efforts in Spain to address the U.S.’s torture
program. One of those cases was brought against Bush administration lawyers,
collectively known as the “Bush Six,” including the authors of the aforementioned
“Torture Memos,” for their role in the torture program and for aiding and abetting
the torture and other serious abuses of persons detained at U.S.-run facilities at
Guantanamo and other overseas facilities.'® In April 2011, the presiding judge
issued a ruling staying the case temporarily in Spain, transferring it to the U.S.
Department of Justice for further proceedings.'® Victims® representatives
appealed the decision and the case will next go before the Spanish Constitutional
Court. There has been no further action in the United States with regard to these
charges. In another case pending in Spain that is investigating the torture program,
the judge ruled in January 2012 that the court has jurisdiction over the case and in
January 2013 formally admitted the Center for Constitutional Rights and the
European Centre for Constitutional and Human Rights into the case as
representatives of two former Guantanamo detainees.®

Private Military Contractors. As noted in the Taguba report, private contractors
played a significant role in the torture and ill treatment of detainees at Abu
Ghraib. To date, there have been no domestic prosecutions of employees of the
contractors who were involved in the egregious mistreatment of detainees.
Victims of torture at Abu Ghraib have brought civil cases against contractors who
were involved in the unlawful treatment of detainees, including torture and other
war crimes, as interrogators and interpreters. After nearly years of struggling to
maintain their cases, a class action suit was dismissed in 2009, a suit brought on
behalf of 72 detainees recently settled outside of court, and another brought on
behalf of four detainees, which was on track to go to trial in 2013, was recently
dismissed and is currently on appeal.

The Case of Maher Arar: Extraordinary Rendition and Torture. In January 2004,
Maher Arar brought a case in New York against high-ranking administration
officials seeking accountability and redress for his rendition to Syria where he
was tortured, forced to falsely confess and then released after one year without
ever being charged.'®” His detention and arrest occurred when he was traveling
through a New York airport on his way home to Canada. The government of
Canada later officially apologized for having provided erroneous information to
the United States that led to his detention and subsequent rendition, but to date the
United States government has refused to provide an apology for the horrific
violations of Mr. Arar’s fundamental rights.’® Mr. Arar fought for six years to
keep the case alive until the U.S. Supreme Court allowed an appellate court’s
decision dismissing the case to stand.’®® The appellate court found that allowing
Mr. Arar’s claims to proceed would interfere with national security and foreign
policy.110 A dissenting judge observed that the court’s decision gave federal
officials license to “violate constitutional rights with virtual impunity.”***
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Kill Lists and Drones. In 2010, the Center for Constitutional Rights filed suit on
behalf of Dr. Nasser Al-Aulagi against President Barack Obama, the Secretary of
the Department of Defense, and the Director of the CIA challenging and seeking
to enjoin their decision authorizing the targeted killing of his son, U.S. citizen
Anwar Al-Aulaqi, in violation of the U.S. Constitution and international law. Dr.
Al-Aulaqi’s case was dismissed on the grounds that he did not have legal standing
to challenge the targeting of his son and that the case raised “political questions”
that were not subject to judicial review. On September 30, 2011, U.S. drone
strikes killed Anwar Al-Aulaqi, along with U.S. citizen Samir Khan and three
others. Two weeks later, on October 14, 2011, the U.S. launched another drone
strike at an open-air restaurant in Yemen, killing Anwar Al-Aulaqi’s 16-year-old
U.S. citizen son, Abdulrahman, and six other civilian bystanders, including
another minor. On July 18, 2012, the Center for Constitutional Rights again
brought a case seeking accountability and redress for the unconstitutional killings
of three U.S. citizens, Anwar and Abdulrahman Al-Aulagi and Samir Khan.'*?

Punishing Whistleblowers. In May 2010, Private First Class Chelsea Manning, a
U.S. Army analyst, was arrested and charged with a number of offenses based on
her now admitted leak of classified information to Wikileaks. During the course
of her detention, she was held in so-called prevention-of-injury status, which
amounted to months-long periods of solitary confinement during which she was
often forced to remain without clothing and her eyeglasses, conditions of
confinement that prompted an international outcry as forms of torture and cruel,
inhuman or degrading treatment.*** Manning pled guilty to 10 of the 22 charges
against her on Feb. 28, 2013. She was convicted in July 2013 of violations of the
Espionage Act and other offenses and sentenced to 35 years confinement with the
possibility of parole in eight years.

Among the revelations resulting from Manning’s efforts to “blow the whistle”
was the now-infamous video of footage taken in July 2007 in Baghdad from a
U.S. helicopter firing upon journalists and other civilians as well as a van that was
attempting to come to the aid of those who had been fired upon. Ultimately, two
children riding in the van were wounded and their father was killed along with at
least eleven others.''* But the leaks also led to the lengthy investigation
mentioned above by The Guardian and BBC-Arabic into the role and involvement
of retired Col. James Steele and former Defense Secretary Rumsfeld in the
detention centers in Iraq where torture and other forms of serious ill-treatment
were utilized.'™® At the time of her guilty plea, Manning told the court: “I believe
that if the general public, especially the American public, had access to the
information contained [in the released documents] this could spark a domestic
debate on the role of the military and our foreign policy in general...as it related
to Iraq and Afghanistan.”**°

* k% %

It is against this backdrop of multi-dimensional and grave harms on all sides of
the war and utter impunity and lack of any means of real redress that OWFI,
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IVAW and FWCUI present the following report on the trauma and harms shared
by those most affected — the people in communities where these wars were fought
and those sent to do the fighting. Through this report, as a part of a broader
campaign, the organizations seek to surface the lasting harms their communities
have suffered, and seek acknowledgment, accountability and reparations for those
harms as violations of human rights and the U.S.’s duties under international law.
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Il. Human Traumas
of a Violent Decade
Past, Present and Future

A. The U.S.’s Use of Inhumane Weapons
and Toxic Legacy

During the now more than ten years of war, the U.S. military used weapons that
are exceptionally injurious and will have long-lasting effects on people and
communities where these wars have been fought. The military’s use of white
phosphorous, napalm and cluster munitions caused numerous civilian deaths and
injuries. Children in particular have been — and in the case of cluster bombs
continue to be — victims of these inhumane weapons. Additionally, through the
use of weapons containing depleted uranium and the practice of indiscriminately
burning highly toxic and carcinogenic military waste, compounded by the
destruction of healthcare facilities and industrial sites that release further toxic
substances into the environment,**” the U.S. military has created a toxic legacy
that has harmed and will continue to harm people in these communities as well as
U.S. servicemembers exposed to these toxins for years to come.*®

White Phosphorus

Leading up and subsequent to the U.S. invasion of Irag in 2003, U.S. officials
characterized Saddam Hussein as a “dangerous man” who used chemical weapons
against his own people.™® This claim was at least in part based on a report by the
Department of Defense that Saddam used white phosphorous — which the report
classified as a chemical weapon — against the Kurds in 1991.*% Yet, when the
U.S. military used the very same chemical agent in the Battle of Fallujah in 2004,
U.S. military officials claimed that it was a “legitimate tool of the military.”121
Focusing on its dual use to illuminate targets and create smokescreens, U.S.
officials argued that white phosphorous was a ‘“conventional” and not a
“chemical” weapon.122

At the same time, the U.S. military acknowledged that it used white phosphorous
“as an incendiary weapon against enemy combatants” and exploited its chemical
properties “to flush out” insurgents in Iraq.**® In a report appearing in the official

18



publication of the U.S. Army Field Artillery Corps, three military officers
described using white phosphorous in Fallujah “as a potent psychological weapon
against the insurgents in trench lines and spider holes...fir[ing] ‘shake and bake’
missions at the insurgents, [and] using [white phosphorous] to flush them out and
[heavy explosives] to take them out.” In the same memorandum, the officials
further described “sav[ing] our [white phosphorous] for lethal missions.”***

The use of white phosphorus in battle zones such as Fallujah and other areas with
concentrations of civilians is extremely concerning in light of the severe injuries
the chemical causes. More troubling still is the fact that munitions containing
white phosphorous often have “broad area effect, which increases the risk of their
being used indiscriminately.”*® While U.S. officials attempted to qualify the
ways in which the chemical was used as technically legally permissible and touted
efforts to avoid civilian casualties, “reports from the battleground suggest troops
firing these [white phosphorous] shells did not always know who they were
hitting angé..there remain widespread reports of civilians suffering extensive burn
injuries.”

White phosphorous can cause “thermal and chemical burns, respiratory damage,
circulatory shock, asphyxiation, and carbon monoxide poisoning, often leading to
slow and painful death.”*?” The burns caused by white phosphorous are especially
severe and excruciating because when exposed to oxygen the chemical will burn
until it is exhausted and is very difficult to remove.'® Moreover, if white
phosphorous enters the bloodstream through open wounds, it can cause multiple
organ failure and, consequently, even burns that only cover 10 percent of a
person’s body can still prove deadly.?

In addition to the initial burning effects of the chemical agent, white phosphorous
can cause long-term health effects. First, burns from white phosphorous can result
in long lasting physical injury due to intense scarring, as well as psychological
trauma.™*® Second, effects of white phosphorus may be intergenerational. A 2012
study undertaken in Gaza found a strong correlation between birth defects in
newborns and families in which one or both parents were exposed to white
phosphorus.™*! Given that the areas exposed to white phosphorous in Iraq were
also exposed to depleted uranium, as discussed further below, it is difficult to
determine the precise cause of escalating birth defects there. The evidence of
intergenerational effects of white phosphorus at the very least demonstrates the
need for further research.

Given the especially cruel effects of white phosphorus, its use in heavily
populated areas like Fallujah likely fails the proportionality test under
international law, which prohibits “any attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and
direct military advantage anticipated.”***> Additionally, the manner of its uses may
also violate the U.S.’s obligations under the United Nations Convention on
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Certain Conventional Weapons and the Chemical Weapons Convention.*** Most
importantly from a human rights perspective, deaths resulting from the use of
white phosphorous and the long-term health effects and consequences to people
and communities in Iraq from the use of the chemical constitute a violation of the
rights to life and preservation of health and well-being protected under
international human rights law.

Cluster Bombs

Cluster bombs are weapons that eject “submunitions” or smaller “bomblets” and
pose a significant danger to civilian populations because they can cover a broad
area and because not all of their subparts explode on impact, constituting a future
safety risk to anyone who may later
encounter them.'** According to a joint
report by UNICEF and the United Nations
Development Programme on the issue, Iraq
is “amongst the world’s most contaminated
countries.”*® Official U.S. documents from ; _
October 2003 indicate that the U.S. military Wor/d's most contaminated
used 10,782 cluster bombs that could hold CoUntries.

between 1.7 and 2 million of
submunitions.** While the exact number of casualties caused by cluster bombs is
unknown due to lack of monitoring and insecurity in areas where they were used,
a disability advocacy organization estimated when it issued its report in May 2007
that at least 1,704 casualties occurred since March 2003.*” The current problem is
compounded by the fact that 61,000 cluster bombs containing 20 million
submlléirgitions had been dropped in Iraq by coalition forces during the 1991 Gulf
War.

According to a joint report by
UNICEF and the United Nations
Development Programme on the
issue, Iraq is “amongst the

The U.S. military deployed the munitions in Irag and Afghanistan in a manner
that evidences an utter failure to take all necessary precautions to protect civilians.
According to Human Rights Watch, the repeated use of cluster bombs in
residential neighborhoods in Iraq “represented one of the leading causes of
civilian casualties in the war.”**® In one particularly well-documented incident in
the Iragi town of Al-Hilla, U.S. cluster munitions killed or injured 163 civilians,
not including post-strike casualties from unexploded munitions.**> One doctor
who directs a hospital in Al-Hilla reported that 90 percent of the injuries the
hospital treated during the war were caused by cluster bomb submunitions.***

In Afghanistan, while the exact number of cluster bombs dropped is unknown, in
232 recorded air strikes, the U.S. dropped approximately 1,228 cluster munitions,
which included 248,056 submunitions.*** Here too, the U.S. military deployed
cluster munitions in villages with large concentrations of civilians.**® In some
areas of Afghanistan, the U.S. dropped bomblets with bright yellow casings that
were the same color as food packets the U.S. previously dropped.***
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Unexploded cluster submunitions pose significant risks to children, as they are
less cognizant of the risks posed by the weapons and are likely to be attracted by
their unique appearance. In fact, it is believed that 60 percent of casualties caused
by unexploded submunitions in Iraq were children under the age of 15.2*° The
U.S.’s efforts to provide redress for these tragic deaths and injuries, in particular
to children, have been abysmal. For example, one military official working out of
Baghdad reported,

[There were] substantially more individuals who came in
my office that filed claims that were valid, that | knew were
valid, but I couldn’t pay. Because of the rules associated
with the funding, I didn’t always have, week to week,
enough money to pay all of the valid claims...I remember
one claim where the gentleman...his children were injured
by the cluster munition, and they had been playing out in
their field, the 13th of August in 03. They saw the
object...were attracted to it, went near it, picked it up or
touched it, and it detonated. And one of the boys had his
arm blown off; the girl had extensive burns on one side of
her body; and the other boy had his eye shot out. And so |
was able to pay $3,000 for the injuries to his children.°

According to the U.S. Department of State, the U.S. has invested more than $209
million in lIraq towards clearing landmines, unexploded ordnance and leftover
conventional weapons.**’

The United States has failed to ratify the Convention on Cluster Munitions,
relying instead on the much weaker Convention on Certain Conventional
Weapons.'*® In a recent report on the status of its compliance with the
Conventional Weapons Convention, which covered August 2009 through
September 2010, the U.S. reported that “[d]uring the reporting period of time, the
United States was not in control of any territory that contains ERW (explosive
remnants of war).”**° It is critical that the U.S.’s obligation for removing these
remnants be clearly articulated and acknowledged by human rights and treaty-
monitoring bodies.

Napalm-type Incendiaries

Due to the indiscriminate manner in which napalm is frequently used and the
suffering it causes, the international community has largely condemned the use of
the incendiary napalm as a weapon of war.*® In 1996, the United Nations Sub-
Commission on Human Rights grouped napalm as “a weapon of mass destruction
or with indiscriminate effects” whose use is “incompatible with human rights and
humanitarian law.”***

Despite the international condemnation of the use of napalm, the U.S. has used a
functional equivalent — Mark-77 — since 2003.*2 Initially, the U.S. government
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denied using napalm, stating that new reports to the contrary were “patently
false.”*>® The U.S. even misinformed its closest allies. In fact, the British armed
forces minister Adam Ingram stated, “No napalm has been used by coalition
forces in Iraq either during the war-fighting phase or since.”™* Mr. Ingram
clarified in a later statement that this included the napalm like Mark-77 bombs.*®
However, in June 2005, Mr. Ingram drafted a retraction letter, reversing his earlier
position and confirming that coalition forces had in fact used Mark-77 bombs in
Iraq.*®® In this letter, the minister claimed he had been “misinformed” by the U.S.
and that the 1st Marine Expeditionary Force used Mark-77 bombs during initial
invasion of Iraq between March 31 and April 2, 2003.%*

Although the U.S. retired the chemical incendiary mixture known as napalm
(designated as Mark-47 by the U.S. Department of Defense) in 2001, the chemical
composition of Mark-77 bombs is similar and produces similar harms.*®
According to a U.S. procurement request for Mark-77 bombs, these “[f]irebombs
rupture upon impact and spread burning fuel gel on surrounding objects.”** Dr.
Robert M. Gould, Chair of the Security Committee of Physicians for Social
Responsibility, explained that,

The material in the MK77 is not classic napalm, it is a
modern version of the substance with an identical purpose.
To claim that material from a bomb set to explode in a
fireball containing a mix of fuel and polystyrene is not
intended to stick to the skin defies all reason.*

Napalm class weapons create horrific suffering for people — whether soldier or
civilian — who come into contact with it. It can cause death through severe burns
or asphyxiation.'® Upon ignition, napalm “rapidly deoxygenates™ the available
air, making it extremely difficult to impossible for people in the area to breathe.*®?
While the U.S. condemned Saddam Hussein for using this type of weapon, the
U.S. would subject Iragis to the exact same type of brutality during its initiation of
“Operation Iraqi Freedom.”

Depleted Uranium

Depleted uranium (DU), a man-made, radioactive metal that is a byproduct of the
enrichment process of uranium, is approximately 1.7 times heavier than lead,
making it highly effective for armor-piercing munitions and protective armor
plating.’®® The U.S. military used the metal extensively in the first Gulf War and
then again in the 2003 invasion and occupation.’® As of 2012, Iraq had “seen the
largest use of DU munitions” of all areas of conflict and test sites — between
440,000 kg and 1,000-2,000 metric tons.*®® DU targets went beyond armored
vehicles, as evidenced by a “well-documented and notorious attack on the Iraqi
Ministry of Planning” using DU munitions.'®® Researchers have further firmly
established that “DU was used in populated areas and against armoured and non-
armoured targets.”167

22



DU can affect human health through its S ———
radioactive as well as chemical properties. ;. affect human health
Experts note that DU can result in harm to
the health of humans in four ways, i.e. as (1)
a toxic heavy metal; (2) a genotoxic chemical properties.
(carcinogenic and mutagenic) agent from its
chemical properties; (3) a genotoxic agent
from its radiation; and (4) an endocrine disruptor.”™ When depleted uranium hits
a target, “DU fragments burn, creating a secondary incendiary effect”*® and
vaporize into a fine dust, which if inhaled, will settle as fine particles into a
person’s lungs, bone, kidney, skeletal tissue, reproductive system, brain and other
organs.”® The dust created by DU also increases the chances of indiscriminate
civilian exposure.r™® As “[n]o safe thresholds for internal exposure to DU have
been established,” researchers conclude that “all exposure should be avoided.”!"

through its radioactive as well as

168

Since the wars in Iraq, the incidence of infant mortality, birth defects and cancer
in Iraq has sharply increased — a fact which many attribute to the U.S. military’s
use of DU.'® According to reports, official statistics from the Iragi government
indicate that the cancer rate skyrocketed after the first Gulf War began in 1991.*"
Before that war, the rate was 40 out of 100,000 but rose abruptly by 1995 to 800
out of 100,000." The cancer rate then doubled between 1995 and 2005, to 1,600
out of 100,000.*° It is believed the actual cancer rates may be even higher.'”’

Research has indicated that those areas that experienced heavy fighting during the
U.S. invasion, like Fallujah, have seen a sharp and steep rise in cancer rates. A
survey of 711 households covering the period from 2005-2009 in Fallujah showed
that cancer rates, in particular for leukemia, brain tumors and female breast
cancer, were significantly higher than expected when compared to nearby
countries.'” One researcher has described Fallujah as having “the highest rate of
genetic damage in any population ever studied.””® Basrah, another location of
battles during the war and which has been heavily contaminated with waste metal,
has also seen elevated cancer rates. Childhood leukemia rates in Basrah more than
doubled between 1993 and 2007.*% The residents of Abu Al-Khasib village,
located 20 kilometers south of Basrah, have lived surrounded by “piles of metal
that accumulated from the remnants of the war.”*®! Local activists note that “wind
is blowing rusted debris from these piles, which is reaching people, their houses,
their food, and their lungs.”*® Local authorities estimate that in the Basrah area
alone 46,000 tons of such debris remains.*®®

Birth defects have also skyrocketed. Recent scientific studies strongly suggest that
DU is a teratogen that can interfere with the pre-natal development of a fetus, and
many have attributed the U.S. military’s use of DU to the elevated birth defect
rates in Iraq.’® Reports from Fallujah in particular have consistently revealed a
high rate of congenital birth defects,'®> which researchers have linked to intense
U.S. operations there following which DU contamination was found.'®® One
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doctor in Fallujah reported that, as of December 29, 2011, she had personally
logged 699 cases of birth defects since October 2009.*®” The same doctor revealed
in a recent interview that even a decade after the war, the remarkably high birth
defect rate of 14.7% had not dropped and may be even higher due to
underreporting.'®® Local reporting collected by the Federation of Workers
Councils and Unions in Irag corroborate this account, with one doctor at a local
maternity hospital noting that he sees at least twelve cases of severe defects a
month.*® Many of the children die soon after birth but others survive with
deformities so rare that they have not been given a medical name.'*® As an initial
step to determining causality, researchers have analyzed the hair of parents of
children with congenital anomalies in Fallujah and found an unusually high level
of contamination by metals, including uranium and lead.***

wm One area that has not
- been  subject of
formal inquiries into
the effects of DU and
other  sources  of
contamination is the
Iragi  district  of
Haweeja, located just
miles from Joint Base
Balad and the U.S.
Forward  Operating
Base McHenry. This
district has also seen
an alarmingly high
rise in the number of
severe birth
defects.'® It s
believed that DU
munitions may have
been stored and/or tested in the area, which was also the largest burn pit used by
the military in Irag, the possible effects of which are discussed further below.
Women’s groups have undertaken surveys that indicate that one-quarter of
newborns are suffering from disabilities.*®® The Haweeja district has a population
of roughly 109,000 people, yet a local clinic reports that it has documented
between 400-600 incidences of severe birth defects.’®* Advocates report that the
villages suffering from the most defects and cancer are the ones immediately
down-wind of a U.S. base training field.**® Independent investigation, study and
research are needed to determine the cause of the high rate of birth defects.

Photo courtesy of Al Jeel / OWFI

A child suffering from painful birth defects is taken to a clinic in
Haweeja.

As of 2012, more than 300 DU contaminated sites remained in Irag.'®® An
employee from the Radiation Protection Centre in Iraq estimated that on average
clean up of a contaminated site would cost $25,000 and require sophisticated
equipment, which they do not have.®” In 2010, Iraq’s Minister of Human Rights
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declared he would sue the U.S. and the U.K. for their use of depleted uranium in
Iraq and resulting effects on people in Iraq.*®® However, the following year, the

former Iraqi Minister of the Environment
indicated that the U.S. gave information to
the Iragi government on its DU clean-up
efforts, but pursuant to an agreement

between the two countries, that
information is not public or shared among
government ministries.*® Some

researchers have surmised that the reason
for the lack of transparency is the U.S.
government’s desire to avoid
accountability for clean-up costs and
individual claims by veterans and Iraqi
civilians suffering from health problems
related to DU exposure.”® On August 17,
2012, the Iragi government announced that
it would form a national committee to lead

“..any [WHO] project that
proposed to investigate abnormal
rates of birth defects in southern
Iraq and their relation, if any, to
environmental contamination,
never got through the Security

Council’s approval process.”

—-Neel Mani, Former Director,
World Health Organization Iraq
Programme
]

a large campaign to fight the spread of cancer in the country, but according to
local reporting, efforts by the Iragi government have not progressed.”®*

Serious health effects related to depleted uranium had been indicated in the years
prior to the 2003 invasion. As former director of the World Health Organization’s
(WHO) program in Iraq, Neel Mani, noted, reports of illnesses in southern Iraq,
where much of the 1991 Gulf War fighting had been concentrated, were “far more
prevalent in [that] region.”?®> However, these illnesses were never studied, as
“any [WHO] project that proposed to investigate abnormal rates of birth defects in
southern Iraq and their relation, if any, to environmental contamination, never got
through the Security Council’s approval process.”?*® Mani attributed the obstacles
to “[p]olitical sensitivity over the legacy of the use of depleted uranium
munitions.”?%*

British veterans of the 1991 Gulf War were found to have between double to 14
times the average level of chromosome abnormalities in their genes.”® A 2001
study by the U.S. government of 21,000 veterans who had served in the first Gulf
War found that their children were two to three times more likely to have birth
defects.”™ The same study also noted a higher rate of miscarriages in the studied
population.?®” Despite these disturbing statistics, in 2003, after concerns were
raised about the U.S.’s continued use of DU weapons, a Pentagon spokesperson
dismissed the concerns about serious health effects and confirmed that there were
no “plans for a DU clean-up in Iraq.”®® Since then, the U.S. Department of
Defense and Department of Veterans Affairs have done little to acknowledge the
likely linkages and to adequately diagnose, treat or prevent the widespread health
effects that appear to be linked to depleted uranium. The U.S. government has
even refused to make public data on the locations, targets and quantity of DU
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fired — information necessary to understand health outcomes — likely to avoid the
high costs of clean-up of DU contaminated sites.?*

In fact, concerns have been raised over the limited testing that the Department of
Defense has done. In particular, a group of veterans who faced unusual symptoms
underwent testing for DU exposure. Testing by the DOD found a negative result,
whereas German tests indicated high levels of depleted uranium remaining in
their bodies.?’® One of the tested soldiers stated, “[t]heir test just isn’t as
sophisticated....And when we first asked to be tested, they told us there wasn’t
one. They’ve lied to us all along.”211

Given the dramatic rise of cancer rates and birth defects in communities that were
exposed to weapons made with depleted uranium, independent epidemiological
research is critically needed to document these effects and research whether the
cause was depleted uranium or other contaminants in order to help determine
responsibility and identify a proper and appropriate response to the crisis.

Burn Pits

According to the Department of Defense, the U.S. military primarily disposed of
its solid waste, including electronics, jet fuel, batteries, munitions and weapons,
biomedical waste from combat and medical care, paint, Styrofoam and rubber
tires, in open burn pits in lraq and Afghanistan, especially during the initial
phases of the wars there.”*? While the Department of Defense never released
complete information on the locations, frequency and average burn times of the
pits, it did confirm that, as of November 2009, burn pits were used in 14 out of 41
small-sized military sites, 30 of the 49 medium sites and 19 of the 25 large sites in
Irag.*® In 2009, U.S. law restricted the use of burn pits and consequently in Iraq
most active burn pits had closed by the end of 2010.2* In Afghanistan, however,
burn pits were active as late as 2011 in 126 out of the 137 small-size sites, 64 of
the 87 medium sites and 7 of the 18 large military sites.”®® As recently as
December 2012, there remained at least sixty-three recorded burn pits.*® These
numbers can be misleading though as camps with less than 100 people are not
required to report their use of burn pits.*’

Complaints from veterans prompted a series of inquiries by the Defense
Department and Congress into the use and effects of burn pits.**® The Department
of Defense commissioned a study by the U.S. Institute of Medicine, which was
unable to determine from the available research whether burn pits would have
long lasting effects on exposed servicemembers.”’® At the same time, the
commission did find that five or more of the chemicals detected at Joint Base
Balad, one of the largest burn pits that burned solid waste 24 hours a day, 7 days a
week, could result in “cancers, liver toxicity and reduced liver function, kidney
toxicity and reduced kidney function, respiratory toxicity and morbidity,
neurologic effects, blood effects...cardiovascular toxicity and morbidity, and
reproductive toxicity.”??°
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The U.S. Department of Veterans Affairs, however, currently claims that
“research does not show evidence of long-term health problems” associated with
burn pits.?** The Department of Defense similarly reports that the incidence of
negative health effects for those who were deployed to military bases with burn
pits was the same as or better than those who were never deployed.???

In contradiction to these official statements minimizing the health hazards of burn
pits, leaked reports authored by military officials within the Department of
Defense suggest that there was considerable concern internally over the risk that
burn pits posed to military personnel. For instance, in December 2006, Lt. Col.
Darrin L. Curtis, Ph.D., P.E., a Bioenvironmental engineer with the U.S. Armed
Forces, submitted a memorandum concluding that the burn pit at Balad presented
“an acute health hazard for individuals” and noting that “it [was] amazing that the
burn pit ha[d] been able to operate without restrictions over the past few years
without significant engineering controls...”?? Similarly, a 2011 internal
Department of Defense memorandum noted that analysis of air samples from
Bagram Air Field in Afghanistan taken over eight years indicated that “there may
be an increased risk of long term adverse health conditions as a result of the poor
air quality [there]” including “reduced lung function or exacerbated chronic
bronchitis, chronic obstructive pulmonary disease (COPD), asthma,
atherosclerosis, or other cardiopulmonary diseases” and that the “primary
contributor” to the poor air quality was the base’s burn pit.?2*

Independent clinical studies also raise concerns about the long-term health effects
of burn pits in Iraq and Afghanistan. For instance, a study published in the New
England Journal of Medicine in 2011 found a high prevalence of a rare lung
disease called constrictive bronchiolitis in formerly healthy soldiers and noted
their common exposure to open-air burn pits as one possible cause.?”®> Another
study found that servicemembers who served in Irag and Afghanistan are at
greater risk of having new-onset respiratory symptoms compared with troops who
were stationed elsewhere, and also listed burn pits as one of the potential
causes.”?® A 2012 study on animal subjects found that the dust from burn pits
signif2i207antly impaired cardiovascular systems and immune cells in destroying T-
cells.

Reports from individual servicemembers also suggest that burn pits have had
negative effects on their health. Russell Keith, a paramedic working at Joint Base
Balad, described how he “could tell when the wind had blown dark green plumes
from burn pits toward base living areas” and how subsequently “long lines formed
for sick call, with troops coughing up blood, vomiting and complaining of nausea
or burning lungs.”**® A number of veterans have begun collecting stories from
soldiers suffering after exposure from burn pits.””® One 44-year-old soldier
reported that after being ill from burn pit exposure in Irag he had to undergo
major surgery and hospitalization in the U.S. and “[e]ver since I have gradually
gotten sicker and sicker to the point that I can no longer work, drive, ride my
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Harley [motorcycle], or even play basketball or softball or golf with my kids.””?*°

Another servicemember, Air Force Major Kevin Wilkins, suffered headaches
approximately six months after his first tour, which he attributed to burn pit
exposure. Within one year after his first deployment, Wilkins died from a brain
mass that a physician suspected was the result of chemical exposure.?*

In 2009, a number of veterans sued the contractors who oversaw some of the burn
pits,?*? but the case was dismissed in February 2013 in part because the federal
court determined that it implicated a political question best decided by other
branches of government.?** However, injured veterans face enormous difficulty in
seeking benefits and accountability from the Department of Veterans Affairs.?*
For example, one service member, who worked at Balad and now has seven
tumors and constrictive bronchitis, was asked to pay hundreds of thousands of
dollars for medical care that the U.S. government declined to cover.?*®> When Staff
Sergeant Ochs sought assistance from a medical facility at a U.S. base, blood tests
indicated significant elevations in his white and red blood cell counts, yet
“doctors sent him home with Ibuprofen.”®*® Several months later he was
diagnosed at a civilian medical facility as having Leukemia; he died the next year.
Ochs’ family is still fighting with the Department of Defense to release his
medical records.”®” Another service member, who was interviewed by VAW,
described how his wife (also in the military) can no longer walk as a result of
avascular necrosis, which he believes was caused by her exposure to the
chemicals admitted from burn pits in Irag. When her supervising officers were
informed of a change in duties so that she may seek treatment, “they treated her
like she was the scum of the earth, especially when she had the nerve to speak up
for soldiers’ rights.”238

In January 2013, President Obama signed legislation requiring the Veterans
Affairs Department to establish a registry to track veterans who were exposed to
burn pits.>° In February 2013, in response to the aforementioned 2011 Institute of
Medicine study, the Veterans Affairs Department announced that it planned to
conduct a long-term study of the possible health effects of burn pits on
servicemembers using findings gained from the registry.?*> Unfortunately, this
study process will take years to complete. The relevant departments should be
encouraged to take all appropriate action to expedite the study where possible,
and to take measures to address the pressing concerns of veterans in the interim.
Moreover, there should be outreach to veterans about the burn pit registry, many
of whom may not be aware of its existence.

Further, oversight of this research is necessary to ensure unbiased results. A
former Veterans Affairs researcher revealed that the Department of Veterans
Affairs purposefully manipulated or hid research finding health risks for
servicemembers who served in lIragq or Afghanistan. In prepared testimony given
under oath to the U.S. House Committee on Veterans Affairs in March 2013,
epidemiologist Steven Coughlin revealed that, “If the studies produce results that
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do not support the office of public health’s unwritten policy, they do not release
them,” and other data is “manipulated to make them unintelligible.”241

Unfortunately, what studies and accounts that do exist with regard to burn pits
often do not specifically address the harm to civilians located near bases.
Although the Institute of Medicine report on the potential effects of burn pits
looked at cancer risk for exposures of servicemembers up to 15 months, the
research committee “sought, but did not find, epidemiologic information on health
effects seen in Iraqi civilians living near bases with burn pits or other sources of
combustion products.”?** Little is known about those who spent years in the
vicinity of these pits, including children whose most critical development took
place during that time. The U.S. government should fund independent studies to
determine the health effects of burn pits on civilian populations in Iraq and
Afghanistan who lived next to bases with burn pits, and ensure appropriate care
and treatment for those suffering as a result.

B. The Traumatic Injuries of a Decade of War

In contrast to past U.S. wars, the wars in Irag and Afghanistan have been
characterized by protracted counter-insurgency campaigns, urban patrols and the
absence of a clearly defined frontline.?*® Certain types of casualties — traumatic
wounds including mental health conditions and cognitive impairments,
particularly post-traumatic stress disorder (PTSD) and traumatic brain injury
(TBI) — appear to have risen at dramatic rates.?**

They arise from not only the conflict itself, but also its toxic legacy. For example,
researchers have found that exposure to DU “has had, and continues to have, a
significant psycho-social impact on civilians in Iraq,” including heightened stress
and anxiety among not only those directly exposed but entire communities as
well.** Based on data collected by the U.S. military, the incidence of mental
health disorders, including adjustment disorders, depressive and anxiety disorders
and PTSD, have increased by approximately 65 percent among active
servicemembers over the last twelve years.?*® These often-unacknowledged harms
have become so common that many recent reports have referred to them as the
“signature wounds” of the Afghanistan and Iraq conflicts.?’

In order to maintain wars in two theaters without instituting a draft, U.S.
commanders have routinely redeployed injured and traumatized servicemembers
at an unprecedented pace, at times in contravention of their physicians’ medical
orders. The government has resisted adoption of policies and institutional reforms
necessary to ensure the protection of those with mental health conditions and has
fostered a military culture that stigmatizes seeking mental health care, failed to
properly screen for mental health issues and failed to provide sufficient
counseling and medical resources.
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Neglect of these injuries has far-reaching consequences seen in the staggering
number of suicides committed by veterans, the number of individuals
involuntarily medically discharged or discharged for behavioral infractions linked
to traumatic injuries and in the increased rates of family violence, incarceration,
unemployment and homelessness already visible among veterans of the Iraq and
Afghanistan wars.?*® The U.S. government’s failure to fully acknowledge and
respond to traumatic injuries also can lead to harmful and violent behavior at
home and abroad. As one soldier explained, “what we see getting off of the planes
and entering the hospitals today is going to turn into something worse long term.
And the%/ware not prepared for it. You cannot put a Band-Aid over a gaping
wound.”

U.S. government policies and practices jeopardize the health and wellbeing of the
men and women who serve in the armed forces, resulting in violations of their
rights to health and causing a ripple effect that can result in the violation of the
human rights held by others. As the U.S. government’s response to itsS own
servicemembers has been wholly inadequate, it has utterly failed to acknowledge
traumatic injuries amongst civilians where these wars were waged, despite the all-
too predictable gravity of these harms. The lack of treatment for such injuries has
been further exacerbated by the diversion of funding from healthcare to military
and policing operations in Iraqg.

Traumatic Injuries of Civilians in Irag and Afghanistan

The psychological damage caused to the civilian population in Irag and
Afghanistan is rarely mentioned in the U.S. government’s discussions around
nation building.?®® Both the World Health Organization and Iraq’s Health
Ministry report that nearly half of the Iragi population suffers from some sort of
psychological disorder resulting from the traumas of the war, including the death
of family members, forced displacement and living in a climate of fear and
violence.?®! The underfunding and lack of physicians in Irag, which are directly
caused by the war, have exacerbated these mental health conditions. Since the
U.S. invasion of Iraq, large portions of state funds have been diverted from social
services like health care to military operations.”®* The chronic underfunding of
hospitals has resulted in dangerously low supplies of medical instruments, drugs,
blood supplies,®® electricity, water, air-cooling and sewage systems, solid waste-
disposal, beds and intensive care resources.”* There were 34,000 physicians
registered in Iraq before the 2003 invasion.?®® By 2006, an estimated 17,000 had
left, 2,000 had been murdered and 250 had been kidnapped.?*®

The lack of access to mental health treatment is especially acute. Iraq has only an
estimated 200 psychologists for a population of over 31 million people.?>’
Traumatic injuries have had a particularly devastating impact on the children of
Irag. Iragi psychologist Dr. Haider Maliki has estimated that “28% of lraqi
children suffer some degree of PTSD, and their numbers are steadily rising.”**® It
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is widely believed that these numbers are

vastly underreported, leaving a large Dr. Haider Maliki has estimated that
number of civilians suffering debilitating 250, ¢ 1raqi children suffer some
psychological wounds without help or

recourse. degree of PTSD, and their numbers

are steadily rising.”

Afghanistan  presents  an Ve  MOIe
difficult challenge to assess the impact

traumatic injuries have had on the population. One official with the Afghan
Health Ministry stated, “Everyone in Afghanistan has been mentally affected by
war...[e]veryone needs help, and very few can get it.”*° Citing a lack of funding
and a lack of education about mental health disorders, the official noted that most
treatments come in the form of religious remedies or by locking up those who are
afflicted with mental disorders in make-shift asylums.?®® There are only 200 beds
in Afghanistan for mental-health patients that have been afflicted by the war.?*

Traumatic Injuries Among Servicemembers

Traumatic Brain Injuries. Due to the nature of these counter-insurgency
campaigns, servicemembers in today’s battlefields are frequently and repeatedly
exposed to blasts from improvised explosive devices (IEDs) and grenades. While
advancements in armor and medical care may decrease the incidence of fatal
injuries, the potential for serious injury has been redirected,?®? as blasts that would
have once killed cause great trauma and stress to the brain.?®®

The U.S. military defines TBI as “a traumatically induced structural injury and/or
physiological disruption of brain function as a result of an external force” that is
accompanied by a loss or decrease of consciousness, loss of memory, alteration in
mental state (confusion, disorientation, etc.), neurological deficits (weakness, loss
of balance, sensory loss, etc.) and intracranial lesion.?®* TBI ranges from mild to
severe?® and can result in blurred vision, seizure disorder, permanent memory
loss and even death.”® It may also give rise to increased impulsive aggression,
defined as “a hair trigger response to a stimulus that results in an agitated state
and culminates in an aggressive act.”?®’

Even mild forms of TBI can have lasting or permanent effects and be devastating
for servicemembers. According to the Defense Department, about 77 percent of
TBI cases are “mild,” which it describes as being in a “confused or disoriented
state lasting less than 24 hours; loss of consciousness for up to thirty minutes;
memory loss lasting less than 24 hours.”?®® The Department of Defense has
indicated that “red flags” for mild TBI include: slurred speech, seizures, repeated
vomiting, double vision, headaches, disorientation and weakness or numbness in
arms and legs.?®® Servicemembers with mild TBI report poor general health and
missed workdays, and have higher incidences of depression.?”® Another recent
study also found that the vast majority of TBI cases in servicemembers are
accompanied by mental health disorders.*"
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TBI is increasingly prevalent among veterans and active duty servicemembers of
the Iraq and Afghanistan wars. A 2013 report by the U.S. Congressional Research
Service estimates that 255,330 members of the military suffer from TBI.2* These
numbers may be just the tip of the iceberg due to inadequate diagnostic exams and
their inconsistent use, as well as ineffective recordkeeping. As acknowledged by
Major Remmington Nevin, an Army epidemiologist, “It’s obvious that we are
significantly underestimating and underreporting the true burden of traumatic
brain injury.”?"®

The government uses the Automated Neuropsychological Assessment Metrics
(ANAM) exam, but uses only 6 of the 29 tests typically used to diagnosis TBI.2"*
Dr. Michael Russell, then Chief of the Neurocognitive Assessment Branch in the
Office of the Army Surgeon General, described the test in a 537-page report as
“not a good diagnostic instrument” that “failed at the most basic level” and that
was selected by the U.S. military because of nepotism.”® One study found that the
government’s test process intended to catch instances of brain trauma that “get
past the battlefield screen,” the post-deployment health assessment (PDHA), in
fact failed to capture 40% of soldiers affected with TBI.2"

Although the baseline ANAM was given to over one million soldiers before
deployment, the U.S. government only administered the necessary follow-up test
to a small fraction of troops upon their return. As a result, the $42 million spent
on baseline tests and a congressional order mandating screening servicemembers
for TBI were useless.””” At Fort Hood, interviews of servicemembers reveal that
many soldiers, even those who reported exposure to IEDs, explosions or other
blast pressure during deployments, were never given the ANAM test. One soldier
reported that he experienced multiple explosions during his tours and as a result
had a “cloudy” memory, but was never tested for TBI.°’® The failure to properly
screen and conduct follow-up for potential TBI translates into a lack of injury-
related health benefits upon discharge, and the responsibility to diagnose and treat
then falls onto the already overwhelmed veterans’ health system.

Poor recordkeeping exacerbates the failure to diagnose and treat TBI. Thousands
of medical records that documented brain injuries in the early stages of both wars
have been lost or destroyed, leaving an unknown number of soldiers with latent
TBI undiagnosed and untreated. Dr. Russell has described how records were
destroyed when troops had to move, stating that “the reality is that for the first
several years in Iraq everything was burned. If you were trying to dispose of
something you took it out and you put in it a burn pan and you burned it.”*"
Army epidemiologist Major Nevin pointed out that this could lead to problems for
soldiers who complained of latent injuries relating to concussions or TBI. If no
evidence of a soldier being in a blast exists and there is no visible physical injury,
it was even less likely that the solider would be treated.?®°
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Post-Traumatic Stress Disorder. TBI frequently overlaps with another prominent
traumatic war injury: post-traumatic stress disorder.”®® PTSD is defined as a
pathologic response to trauma lasting more than four weeks that develops after a
person has experienced or witnessed a traumatic or terrifying event in which
serious physical harm occurred or was threatened.?®* While all warfare can expose
servicemembers to violence and shock, the unconventional characteristics of the
wars in Iraq and Afghanistan, coupled with repeated and rapid-fire redeployment,
have led to dramatic numbers of servicemembers suffering from PTSD,?** which
not only adversely affects their lives but those of their families and communities
as well.

PTSD is one of the most pressing traumatic injuries affecting veterans and active
duty servicemembers of the Afghanistan and Iraq wars. A recent study by the
Congressional Research Service (CSR) reported that 29% of those receiving
veterans’ health care from 2002 to 2012 have been diagnosed with PTSD.?* A
report by the Institute of Medicine estimates that 13-20% of veterans and active
duty servicemembers suffer from PTSD.?® A 2010 report examined 29 separate
reports relating to servicemembers affected by PTSD, and found that while
between 4-20% had been diagnosed, nearly 50% of veterans who sought various
treatments screened positive for PTSD.?* Based on the various studies, the most
commonly reported figure by news organizations is that 1 in 5 veterans or active
duty servicemembers currently suffer from some form of PTSD.

Moreover, recent

studies highlight the
significance of
' combat  exposure

“[o]ver mere war-
zone deployment as
contributing to new
onset PTSD.”?®" A
' survey of existing
research on PTSD
estimated that 4-
17% of U.S. troops
returning from Iraq
had combat-related
PTSD, compared to
3-6% of UK.

troops.®®  Veterans
Veterans and supporters protest the military’s treatment of service have also described

members suffering from PTSD and others wounded through their other experiences in

service. .-

the military that may
lead to PTSD, including the perceived threat of exposure to biological, chemical
and radiological weapons, exposure to suffering of civilians, difficult living and

Photo by Alan Pogue
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working conditions, unpredictability of length of deployment, sexual and gender
harassment and assault and ethno-cultural stressors for  minority
servicemembers.?

Moral Harm. Moral harm is increasingly being observed and reported in many
U.S troops who have served in the Iraq and Afghanistan wars.?*® Unlike physical
injuries, moral injuries are not readily diagnosable and are often linked to violent
and suicidal behavior in returning servicemembers.?®® Clinicians have defined
moral injuries as long term severe distress that arises from “perpetrating, failing to
prevent, bearing witness to, or learning about acts that transgress deeply held
moral beliefs and expectations.”®** Common experiences that create moral
injuries include shooting enemy combatants, shooting civilians, viewing
dismembered body parts and being unable to assist wounded civilians or other
troops.*® A recent study found that “being the agent of killing or failing to
prevent death or injury was associated with general psychological distress and
suicide attempts.”®* In 2003 alone, 32% of soldiers reported killing enemy
combatants, 31% had handled human remains, 60% had been unable to assist
wounded women and children and 20% had “endorsed responsibility” for the
death of a non-combatant.?*

Moral injuries are often falsely attributed to PTSD
or similar conditions,®® but are distinguishable A recent study found that
because they stem from guilt over an action taken “peing the agent

or not taken, while PTSD most commonly
involves re-experiencing past trauma relating to
the threat to a soldier’s life.®” Moral injuries strike
at the core of a soldier’s morality and conscience @ssociated with general
while PTSD relates to a soldier’s fear.®® One psychological distress and
servicemember interviewed by IVAW explained suicide attempts.”

his experience, stating ‘“no matter if you’re for the
war or against the war — I don’t think it deals with politics — I think the idea of
killing your common man can directly affect people psychologically...it will
resonate within the darkest parts of your brain. I mean, who was that person?”**
Importantly, diagnoses for PTSD will not always reveal a moral injury and the
Iimited30%vailable treatment for PTSD has not proven effective in treating moral
injury.

of killing or failing to
prevent death or injury was

This lack of response to moral injury has already had a significant impact on
returning servicemembers and their families. In 2003, while securing the area
around Saddam Hussein’s fallen statue in Baghdad, the Second Battalion, 23rd
Marine Regiment exchanged gunfire with insurgents in the middle of the crowded
square.®®* After firing, the members of the Marine battalion realized that several
civilians, including an infant, had been shot.>®> While all of the soldiers survived
this altercation, their lives were irrevocably changed. One out of every two
members of the battalion suffered from “debilitating psychic wounds.”* For
instance, Lance Corporal Walter Smith returned to the U.S. and murdered the
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mother of his two children.*®* While the military investigation into this battalion

noted signs of PTSD, clinical psychologist Brett Litz found that the symptoms of
the surviving members of this battalion did not fit the fear induced PTSD
framework.*® Instead, Litz attributed the problems of over 50% of this battalion
to moral injuries based on interviews in which the troops attributed their problems
to shame and regret instead of fear.3%

Moral harm is not limited to soldiers that have participated in active combat in
Iraq and Afghanistan.®®’ Brandon Bryant, an Air force veteran, operated the
targeting system for Predator Drones for nearly five years.*®® During this time,
Bryant was far removed from any live combat, operating his missions from an Air
force base in New Mexico.**® One mission involved firing on a suspected
combatant’s house in Afghanistan. After following orders to fire the missile,
Bryant saw a child walk out of the house on the video feed before the building
was destroyed.®° In another mission, the drone strike killed two men instantly and
dismembered another.3** Mr. Bryant stated that after these missions he would feel
“disconnected from humanity” for weeks.**> He began to have difficulty sleeping,
lost contact with many friends and his girlfriend and passed out at the air force
base after coughing up blood.** Doctors diagnosed him with PTSD.*"

Unprecedented Suicide Rates. Some of the most disturbing evidence of these
endemic mental health problems is the extremely high suicide rate among those
who served in the Iraq and Afghanistan wars, which has progressively increased
year after year, reaching its peak in 2012 when according to the Department of
Defense more than 349 servicemembers took their own lives across the four
branches of the military.*'®> That number amounts to one suicide every 25 hours
and means that more soldiers took their own lives than died in combat.®® That
rate is nearly double the civilian suicide rate.>’

Research indicates that stress associated with deployment, and redeployment,
combat intensity and the stigma surrounding mental health issues — all of which
are also known to increase the risk for mood disorders, anxiety disorders, PTSD
and substance-related disorders — have been linked to suicide-related deaths
among military personnel.®*® In addition, servicemembers who commit suicide are
more likely to have been diagnosed with a mental health condition.**® A February
2013 study found that servicemembers with mild TBI have a higher risk of
suicide.®?

However, some say the high suicide rate among veterans is part of an even larger
problem — “a surge in the number of Afghanistan and Iraq veterans who have died
not just as a result of suicide, but also because of vehicle accidents, motorcycle
crashes, drug overdoses or other causes after being discharged from the military”
as a result of post-traumatic stress.*?

The Military’s Response. According to the American Psychological Association,
there are “significant barriers to receiving mental health care in the Department of
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Defense (DOD) and Veterans Affairs (VA) system.”*?* Research suggests that
only 29-54% of servicemembers with mental health difficulties seek treatment.3?
Barriers include a military culture that stigmatizes seeking treatment, inhumane
redeployment policies that prevent healing and excessive wait times at the VA.

Major General Dana Pittard, who commands Fort Bliss, one of the nation’s largest
Army bases, publicly commented, “I have now come to the conclusion that
suicide is an absolutely selfish act. I am personally fed up with soldiers who are
choosing to take their own lives so that others can clean up their mess. Be an
adult, act like an adult, and deal with your real-life problems like the rest of
us.”*?* Although he later retracted his statement, this sentiment reflects the
stigmatizing culture that many servicemembers describe as pervasive within the
U.S. military, in which mental health related injuries are minimized by their
superiors.3®

In a study conducted by clinical psychologists, about 50 percent of soldiers and
Marines in Irag who tested positive for a psychological problem reported that they
were concerned that they would be seen as weak by their fellow servicemembers,
and almost one in three of these troops worry about the effect of a mental health
diagnosis on their career.®?® The attitudes of high-ranking officers cultivate these
fears. For example, 21 percent of soldiers who screened positive for mental health
problems said they avoided treatment because their “leaders discourage the use of
mental health services.”**’ One soldier at Fort Hood reported, “When you try to
bring a [mental health] issue to [superiors] they play it off thinking it’s not a big
deal or thinking that it doesn’t really matter.”*?® Another said, “I think the number
one thing is for the military, as a whole, to admit that there is trauma. To admit it,
and then to embrace it. Not to make it out to be something there is stigma
around...something negative where you’re viewed as weak for trying to get that
care.”®® More than 500,000 servicemembers returned from their deployments
with a serious mental illness.*® Only about half of servicemembers in need of
help seek psychiatric care, and only half of those get adequate treatment.***

Returning the Wounded to Battle - the U.S. Military’s Redeployment Policies.
Exacerbating these conditions is the U.S. military’s deployment policies, which
require servicemembers to complete multiple tours of duty at an unprecedented
pace and length as compared to previous wars.**? Not only are a higher proportion
of the armed forces being deployed, but breaks between deployments have been
drastically shortened and infrequent.** Many soldiers suffering from mental
health injuries are also redeployed without proper treatment or time to heal. While
one out of 10 soldiers who have completed one deployment suffers from PTSD or
a similar disorder, the rate jumps to one in five with two deployments and one in
three with a third deployment.®** As per Department of Defense Instruction
6490.07, servicemembers with deployment-limiting conditions, including mental
health disorders, PTSD and TBI, can still be deployed if a waiver is granted.**
Waivers are both sought and approved by commanding officers, with physicians
only providing “input.”** One soldier who was non-deployable for medical
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reasons reported that a Major asked her, “‘Do you feel like you can deploy? | can
change it. 337

One of the key considerations in granting a waiver is the “maximization of
mission accomplishment.”®*® As a result of this policy, military officers can
satisfy an increased need for troops by simply redeploying injured
servicemembers. As one soldier put it, “With this battalion, all it is is a numbers
game. If they feel that they need you out, they’re gonna kick you out. If they feel
they can get a little bit more work into you, it doesn’t matter what your case may
be, it doesn’t matter how injured you may be, they’re going to work you until
you’re fully broken.”**® Another servicemember described how “[his] unit was so
low in numbers that we actually took soldiers into Afghanistan who were on
crutches.”**

The policies allowing multiple deployments and denying servicemembers care
and time to heal erode the morale of entire units, weaken the individual’s
resilience and can impact soldiers’ treatment of civilians abroad. In an extreme
example of this, Staff Sergeant Robert Bales committed one of the most gruesome
known attacks on civilians during either war in the Kandahar province of
Afghanistan on March 11, 2012. Sergeant Bales killed sixteen civilians in cold
blood from two different cities over the course of the same day.*** Among the
dead were nine children and eleven members of the same family.3** Bales was a
decorated soldier on his fourth tour of duty, but according to his defense counsel,
committed these offenses after suffering from a traumatic brain injury**® and
PTSD as a result of a March 8, 2012 roadside bombing.3** 3%

Another tragic example of the combined effects of moral injury and PTSD is that
of John Needham, who joined the military in 2006 and was assigned to unit 2-12,
nicknamed the “Lethal Warriors.” Deployed to the most violent areas in Iraq, at
one point in 2007 his unit was losing a soldier a day.**® Over two tours, 33 of the
soldiers in this unit had been killed.**’ According to Needham, he witnessed
horrible atrocities and depravity among his fellow soldiers.>*® That same summer,
an improvised explosive device (IED) killed five of his comrades. Shortly
thereafter, Needham was scheduled to return home, when he received orders
extending his tour in Iraq. He described something in him “snapping” and not
long after, tried to commit suicide. Instead of getting treatment, Needham was
ridiculed and punished by his superiors.**®

Finally, Needham returned from the war with a Purple Heart and Army
Commendation Medal for protecting his team during an ambush, but also with
PTSD and TBI after surviving multiple IED and grenade attacks.** Feeling the
weight of what he witnessed in Irag, he sent a letter to the Army detailing the war
atrocities committed by his unit.>** Needham describes being unable to maintain a
regular civilian lifestyle, feeling his life spun out of control and needing help.**?
Only two months after being discharged, Needham killed his girlfriend with his
bare hands after a heated argument. Needham could not explain what he had done

37



claiming that he loved her. Needham would become one of nine soldiers from his
unit to be arrested for senseless, gruesome and shockingly random murders,
attempted murders or manslaughter.®® While awaiting trial, Needham died from
an apparent overdose of painkillers.

Discharging Servicemembers with TBI and PTSD. Instead of treating
servicemembers’ traumatic injuries, the military often discharges them for reasons
associated with the symptoms of their injuries, such as behavioral infractions or
substance abuse problems. One study found that Marines with PTSD were 11
times more likely to be discharged for misconduct.*** Similarly, servicemembers
with mild TBI are twice as likely to be discharged from the military for reasons
related to drug and alcohol abuse and those with moderate TBI were five times as
likely.>® Though substance abuse is often a symptom of a traumatic injury or
disorder, discharge for substance abuse has different implications for benefits than
does a discharge for medical issues. In 2012, the New York Times reported that
military commanders sometimes pressure clinicians to issue unwarranted
psychiatric diagnoses in order to discharge troops and avoid giving them
benefits.®** The military has discharged at least 31,000 service-members for
“personality disorder” since 2001.**” Dishonorable discharge has other negative
implications as well, as veterans’ services organizations and many private sector
jobs programs accept only veterans with honorable discharges.**® There has been
no comprehensive assessment conducted of the cost such practices impose on
state and local programs that must then carry the burden of veterans without
access to proper veterans’ health care, disability benefits and jobs programs.

The Effect of Traumatic Injuries on Servicemembers, Their Families and
Communities. The U.S. government’s failure to appropriately treat mental health
injuries, such as TBI and PTSD, has had destructive effects on the lives of
servicemembers. Though the effects of the Irag and Afghanistan wars continue to
unfold, studies already suggest that PTSD, TBI, depression and other combat-
related mental disorders are associated with higher rates of mortality and
negatively influence health, drug use, employment, productivity and wages.**°
Untreated PTSD increases anger and irritability, which elevates the risk of
violence, and has been associated with criminal activity after servicemembers
return home from deployment.*®® One study found that Iraq and Afghanistan war
veterans who suffer from anger and emotional outbursts as a result of PTSD are
more than twice as likely as other veterans to be arrested for criminal activity.***
The nature of military training itself, as well as the military’s failure to reintegrate
soldiers and veterans upon their return, also contributes to the perpetration of
violence.

The U.S. government’s failure to appropriately treat PTSD can have traumatic
effects on the families of servicemembers. Research suggests that spouses and
intimate partners are the primary support systems for veterans living with PTSD
and as a result frequently experience secondary trauma.*®> Data show that
veterans with PTSD are likely to have “difficulties maintaining emotional
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intimacy” and have a “greatly elevated risk of divorce.”** Male veterans with
PTSD were two to three times more likely to engage in intimate partner violence
compared to those without PTSD — a rate up to six times higher than the general
civilian population.®* Despite these devastating effects on communities and
families, the U.S. government has failed to appropriately address PTSD amongst
soldiers and veterans.
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[11. Sexual & Gender-based
Violence and Persecution

A. Military Sexual and Gender-based Violence

The U.S.’s wars and occupations in Iraq and Afghanistan have left behind a
legacy of gender-based violence. During the wars, it has now been established
that senior administration officials authorized the use of torture and other cruel,
inhuman and degrading treatment, including sexual violence and psychological
abuse which was in fact inflicted upon scores of people in Irag and Afghanistan.
Sexual and gender-based violence has also been internalized, as evidenced by the
documentation of alarming rates of sexual assaults of U.S. servicemembers by
other servicemembers, enabled by Department of Defense policies and practices
that foster a climate in which these acts can be committed with virtual impunity.

The use of sexual violence in armed conflict -- both as a strategy of war and
conquest and as a by-product of militarized aggression — has been well-
documented.®® Researchers have found that the U.S. military’s hyper-masculine
environment promotes rigid gender roles, conflates male homosexuality and
femininity with weakness and, like other institutions that sustain hyper-masculine
values, displays higher rates of sexual harassment and assault.*®® San Francisco
State University political science professor Aaron Belkin notes that “a rape
culture” exists in the military, which he describes as,

...an organization that is very masculinist and that places a
lot of value on dominance and power and subordination.
You also have a system that’s trying to train people to
overcome inhibitions against violence. So, to produce a
warrior we have to train people how to become violent. In
the training scenario you create a...dynamic where
commanders have almost unlimited authority over people
they are in charge of. When you put these three factors
together, you have a recipe for rape.®’

The military further enables a culture of sexual violence through the number of
offenders who make up its ranks and the resulting normalization of violent
behavior. For example, studies of Navy recruits found higher rates of men who
had perpetrated sexual assaults prior to joining the military than a similar sample
of men attending college.>*®
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Racialized and Sexualized Violence Against Detainees and Civilians
in Irag and Afghanistan

In April 2004, the Abu Ghraib detainee abuse scandal came to light, and images
of detainees placed in humiliating poses, naked, taunted by male and female
American soldiers were broadcast around the world. While senior U.S. officials
attempted to blame these acts on a few “bad apples,” a number of government
investigations found that the violence was a product of structural or command
failures or decisions made at higher levels.*®® Though responsibility for the abuses
can be found at the highest levels of the U.S. government and with private
military contractors, there have been no criminal investigations or prosecutions of
senior U.S. government officials or contractors for their role in developing
policies and allowing or encouraging racist and dehumanizing practices that led to
the abuse.?

U.S. military personnel and government contractors subjected detainees, men and
women alike, to sexual violence. With the express purpose of humiliating
detainees to elicit intelligence, those working at the Abu Ghraib prison on behalf
of the U.S. government forced detainees to wear women’s underwear, simulate
sex, masturbate or have oral sex with other detainees,*”* and even sodomized
detainees.*’? In a military investigation into the abuses, Major General Antonio
Taguba found photographs and videos of naked female detainees and of a U.S.
military officer “having sex” with a female Iraqi detainee.®”® One female prisoner
of Abu Ghraib reported that her cellmate, who had been unconscious for two
days, told her that she had been raped over 17 times by U.S. forces.*"

The Abu Ghraib scandal was illustrative of a larger problem of racialized and
sexualized violence in U.S.-operated prisons. An attorney representing female
detainees in Abu Ghraib explained that such abuse by U.S. guards was
“happening [in detention centers] all across Iraq.”*"® In 2005, the Iragi National
Association for Human Rights issued a report outlining the abuse of female
detainees in various detention centers in Iraq and documenting “systematic rape
by the investigators.”>’® In some instances, U.S. forces brought wives and
daughters to prisons and threatened to rape them unless their male relatives
confessed.*”” In Al-Mosul, Irag, U.S. forces arrested the female relatives of Iraqi
fighters so that the men would surrender.>"®

While in detention, women continued to suffer from physical and psychological
abuse, and were subjected to inhumane living conditions.®” In 2005, U.K.
Member of Parliament Ann Clwyd verified a report that U.S. soldiers tortured an
elderly Iragi woman by attaching a harness to her and riding her like a donkey.3®
In the Al-Babel prison, girls were held with the adult population rendering them
vulnerable to sexual assault and rape.®* In a letter smuggled out of the prison in
2003, one female detainee of Abu Ghraib described how American guards had
raped (in some cases impregnating) the female detainees held at the prison and
forced them to strip naked in front of men.3%2

41



Similarly, the United Nations Assistance Mission to Afghanistan documented
detainee torture and abuse in 2011 that included beatings, threats of sexual
assault, twisting and wrenching of genitals and the application of electric shock,
causing the International Security Assistance Force (ISAF) to temporarily
suspend the transfer of prisoners in eight provinces.®® There is a dearth of data or
information on the U.S. detention of women in Afghanistan, a lack of
transparency that likely further enables human rights violations completely hidden
from public scrutiny or judicial bodies.***

With regard to sexual violence committed outside of the detention context, while
the exact number may never be known, there have been a number of reports of
rape and sexual abuse of civilians at the hands of U.S. military personnel in Iraq
and Afghanistan. In March 2006, for instance, five American soldiers were
involved in the rape and murder of a young Iraqi girl, Abeer Qassim al-Janabi.*®
The soldiers burned Abeer’s body and murdered her father, mother and sister,38®
On March 11, 2012, Robert Bales, and possibly other U.S. soldiers, killed 16
Afghan villagers.®®” The Afghan parliamentary mission that investigated the
massacre found that two of the women killed had been raped before their death.®®

Military Sexual Trauma and Gender-based Violence
Against U.S. Servicemembers

There has been growing awareness in the last few years about the alarming rates
of military sexual trauma (MST) and gender-based violence within the military.
The Department of Defense itself recorded 3,192 reports of sexual assault in
2011, a number that increased by 6% to 3,374 in 2012.%% The DOD estimates,
however, that only 11% of sexual assaults in 2012 were actually reported.®*
Based on the results of the military’s 2012 Workplace and Gender Relations
Survey of Active Duty Members, where service-members self-report sexual
assaults, officials estimate that the number of sexual assaults in the military in
2012 was in fact 26,000.3* The Veterans Administration (VA) has implemented a
national screening program through which all veterans seeking health care are
asked whether they have experienced sexual violence by fellow servicemembers.
Data from this program shows that 1 in 5 women and 1 in 100 men respond “yes.”
However, the VA cautions that the “data speak only to the rate of [military sexual
trauma] among Veterans who have chosen to seek VA healthcare,” suggesting
that the number of servicemembers who have experienced sexual violence in the
military is even higher.**? Different military reports have concluded that 55-78%
of women and 38% of men have been sexually harassed.>®* Research studies
conclude that one in three servicewomen has been sexually assaulted, compared
to one in six civilian women.>*
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The DOD acknowledges that
89% of sexual assault survivors
do not report these crimes.**®
As the DOD’s 2012 survey of
active duty servicemembers
revealed, 25% of women and
27% of men indicated the
offender was someone in their
chain of command.®**® The
results of a 2003 survey
supports this finding,
determining that 24.7% of
respondents who did not report
rape would have had to report
to the rapist and 33.4% would
have had to report to a friend of
the rapist.*®” The survey also
demonstrated a correlation
between experiencing sexual
violence within the military and
being discharged at a younger
age or voluntarily leaving
military careers earlier than
expected,398 showing that lllustration: Nave Fortin & Siri Margerin /Justsee:ds

survivors must often choose Artists’ Cooperative

between “continuing their military employment at the expense of frequent contact
with their perpetrators, or ending their careers in order to protect themselves.”**

Military investigations of sexual violence against servicemembers are reportedly
often cursory and not taken seriously, resulting in few convictions. In 2012,
according to DOD statistics, of the 3,374 reported cases of sexual assault, only
1,714 of the reports of sexual assault were determined to be able to be pursued for
disciplinary action following investigation, an 11% increase from 2011, but still
11% fewer than the number pursued in 2010.°%° Less than 9% of the total 3,374
cases went to trial, and only 238 accused, or 7%, were convicted, of which only
176 were jailed while 133 were discharged.** Fifteen percent of the people whose
cases were completed in 2012 were permitted to resign or were discharged in lieu
of being court-martialed.*® It is more likely that convictions result in reductions
in rank than confinement and fines are more common than discharges; the percent
of people convicted of sexual assault who received each of these four
punishments decreased from 2011 to 2012.®® Until the FY13 National Defense
Authorization Act changed the policy to require administrative separation
processing for all servicemembers convicted of sexual assault, one in three people
convicted of sexual assault remained in the military, as the Navy was the only
military branch to mandate discharge or administrative separation processing of
servicemembers convicted of these crimes.**
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Attempts at accountability in the U.S. court system as opposed to the military
justice system have been equally unsuccessful. In 2011, Cioca et al. v. Rumsfeld
et al., a case challenging the military’s creation of an atmosphere that led to
epidemic levels of sexual assault, was filed on behalf of 28 servicemember
plaintiffs who had survived harassment and assault.“”®> The government argued
that the case should be dismissed pursuant to a doctrine that immunizes against
harm to servicemembers that is incident to their service. In this case, the
government argued that the sexual assaults the plaintiffs experienced arose out of
their service in the armed forces and therefore should not be subject to the court’s
jurisdiction.”®® The court granted the government’s request to dismiss the case, a
decision that is currently on appeal.*®’

Effects on and Risks to Specific Populations

Studies demonstrate that assault often happens down the chain of command and
enlisted servicemembers are more likely to be sexually harassed or assaulted than
officers.”® Demographic factors, such as “[IJow sociocultural power (i.e., lower
age, less education, non-White, and single marital status) and low organizational
power (i.e., lower pay grade and fewer years of active-duty service),” work to
place some servicemembers at a higher risk for sexual assault.*®®

Studies have also found, predictably, that sexual violence within the military often
leads to disruptive psychological after-effects including post-traumatic stress
disorder, anxiety disorders, depression, increased suicide risk, feelings of
numbness, trouble with sleeping, concentration and memory, irritability and
anger.*'° Physiological effects range from chronic pain and problems with weight,
eating and gastrointestinal functions to sexual difficulties.*** Survivors enduring
these after-effects are more likely to feel unsafe or on edge; to experience
difficulty connecting with or trusting people; to enter or stay in abusive
relationships; to encounter difficulties in relationships, marriages, and parenting;
and to overuse alcohol and drugs.**?

Survivors of sexual violence within the military display high rates of PTSD, with
one study showing that women who experienced sexual violence by
servicemembers were nine times more likely to develop PTSD than women with
no sexual assault histories, and other studies demonstrating that exposure to
sexual assault in the military can be a greater risk factor for developing PTSD
than combat exposure.*® A study of female veterans found that 60% of those who
had experienced military sexual trauma suffered from PTSD, a rate that was 40%
higher than those who had experienced other forms of trauma.*** Another study
that focused on male and female veterans from U.S. operations in Afghanistan
and Iraq, specifically, found PTSD in 52.5% of male subjects and 51.1% of
female subjects who screened positive for MST.**>*® The study concluded that
“women and men who reported a history of military sexual trauma were
significantly more likely than those who did not to receive a mental health
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diagnosis, including posttraumatic stress disorder (PTSD), other anxiety
disorders, depression, and substance use disorders.”*’

Women. The Department of Veterans Affairs’ screening program has identified
MST in 20% of female veterans of Iraq and Afghanistan,*® though different
studies have shown rates among all female veterans as high as 48% for sexual
assault and, for veterans under the age of 50, as high as 90% for sexual
harassment.**® U.S. Congress member and House Armed Services Committee
member Niki Tsongas relates that a female soldier told her, “Ma’am, I am more
afraid of my own soldiers than I am of the enemy.”*?° In addition to a higher
incidence of PTSD, studies also show that women who have experienced sexual
violence by servicemembers are three times more likely to experience
depression.*”* Women also encounter additional barriers to obtaining care in
response to sexual violence within the military. A recent study concluded that
“the VA granted disability benefit claims for PTSD related to MST at a
significantly lower rate than claims for PTSD unrelated to MST every year from
2008 to 2012”; thus, “[b]ecause female veterans’ PTSD claims are more often
based on MST-related PTSD than male veterans’ PTSD claims, female veterans
overall are disparately impacted by the lower grant rates for MST-related
PTSD.”*#

Men. Although prevalence rates of military sexual violence are higher among
female veterans compared to male veterans, given that men vastly outhumber
women in the military, the number of men suffering from military sexual trauma
is about equal to that of women.*”® In a 2003 study, VA universal screening
identified 31,797 cases of men’s military sexual violence and in 2005, 6,227
additional cases were identified.*** Male survivors of sexual violence tend to
exhibit more persistent and treatment-resilient psychological trauma symptoms,**
especially in areas of sexual functioning, as compared to female survivors.*?
Factors such as the emphasized need for cohesion in military units, the threat of
ridicule by attackers and other military colleagues of the survivor, potential
promulgation of accusations that the survivor is gay and cultural stereotypes that
promote stoicism, denial of pain and emotional control discourage men from
reporting sexual violence committed against them.*”” Those male veteran
survivors of MST who file PTSD claims “face particularly low grant rates when
compared to female veterans who file MST-related PTSD claims.”*?

Sexual and Gender Minorities. Servicemembers who are sexual or gender
minorities, including those who identify as lesbian, gay, bisexual, transgender and
intersex (“LGBTI”), face additional risks on account of pervasive discrimination
against them in the military. Many gay and lesbian survivors are targeted because
of their sexual orientation. Although “Don’t Ask Don’t Tell” (DADT) — the
military’s policy of discharging LGBTI servicemembers upon disclosure of their
sexual orientation or gender identity — has now been repealed, military culture
encouraging stigma, prejudice and anti-LGBTI aggression continues to lead to
underreporting for fear of stigma and ostracism.**°
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In such a hostile environment, combined with the lack of LGBTI research in the
military, figures on LGBTI servicemembers suffering from military sexual trauma
are incomplete.*®® Experiences that correlate with sexual assault are common
among LGBTI servicemembers; in a 2010 RAND study sponsored by DOD, 91%
of respondents were put at risk of blackmail or manipulation, 29% indicated
having been teased and mocked and 7% reported threats or injuries by other
military members because of their sexual orientation.*** In another study, 47.2%
of respondents indicated that they had suffered at least one instance of verbal,
physical or sexual assault related to sexual orientation, with 8% of respondents
having experienced sexual assault within the military.**? These are large numbers
given that approximately 65,000 active servicemembers and one million veterans
are likely gay or leshian.*** Given the low rates of reporting of sexual abuse and
the stigma against homosexuality, LGBTI servicemembers are especially less
likely to report sexual assault for fear of being outed and subject to harassment;
before the repeal of DADT, survivors were also at risk of being discharged for
homosexual behavior.*** The policy had a more severe effect on female and non-
white servicemembers, as they were disproportionately discharged under DADT,
demonstrating intersectional discrimination.**®

Trans*** servicemembers are at great risk of sexual violence. A survey of trans*
servicemembers and veterans revealed that 26% of respondents had experienced
physical assault and 16% had been raped.**” And trans* servicemembers may be
at greater risk for suicide than cisgender servicemembers. A recent report of
trans* people in the U.S. showed that 64% of trans* individuals who have
experienced sexual assault have attempted suicide.”*® Additionally, trans*
servicemembers experience particular barriers when accessing health care
including stigma, lack of knowledge from care providers, lack of medical
discretion and fear of being outed. In a survey of trans* servicemembers and
veterans, 10% reported being turned away from the VA due to being trans*.**
Many also reported experiencing discrimination from VA doctors (22%), non-
medical staff (21%) and nurses (13%).%°

* * *

While there has been increasing awareness of and study of the effects of sexual
violence on U.S. servicemembers, the U.S. has failed to acknowledge and fully
address the systemic nature of this violence that is fueled by its military culture.***
The U.S. government and military have failed altogether to begin to fully
acknowledge and respond to the full extent of the lasting harm of the sexual
violence against civilians in Iraq and Afghanistan, who are undoubtedly suffering
in both similar and different ways from post-traumatic stress and other physical
and psychological harms.
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B. Gender-based Discrimination and Violence Against
Women and Sexual and Gender Minorities Under U.S.
Occupation

Shortly after the U.S. invasion of Iraq, reports show that violence against women
began to proliferate.*** More than 400 Iragi women were abducted and raped
within the first four months of U.S. occupation.**® Reports now show that the
rates of many forms of violence against women skyrocketed during the period
when the U.S. exercised de jure or de facto authority and control in Iraq.*** Yet
rather than taking firm and concrete action to protect women against such
egregious violations of their rights to life and personal security given the U.S.’s
role in dismantling the country’s social fabric and its position as the occupying
power, U.S. authorities often looked the other way as they sought to make
strategic alliances with extremist and reactionary politico-religious forces.**®
These policies and practices helped to foster a climate of gender-based
persecution, i.e. the severe deprivation of women’s fundamental rights on the
basis of their gender as that offense is defined in Article 7 of the Rome Statute of
the International Criminal Court.**

Likewise, in Afghanistan, human rights organizations, women’s organizations and
news outlets have reported numerous acts of sexual violence against women by
not only anti-government forces — which proliferated in the country due to the
U.S.’s military offensive — but also U.S.-supported Afghan troops and police.**’
The perpetrators are rarely punished, particularly when they have connections
with the U.S.-installed Afghan government. Amnesty International interviewed
and documented cases of sexual violence perpetrated by government officials and
armed groups supported by the central government — actors rarely held
accountable for their crimes.**® In focus groups with Amnesty International,
women provided direct testimonies of rape and abduction by armed groups and
linked it to the power they wield and the widespread circulation of arms.**° Some
women have committed or attempted to commit suicide as a result of sexual
assaults.”®® Yet the violence perpetrated by actors like the Afghan police does not
prevent the U.S. from recruiting these same actors to support its military
offensive.””* Moreover, even in the absence of explicit support from the U.S.
government, many perpetrators are protected by leaders within the Afghan
government. For example, President Karzai was reported to have pardoned three
politiaggly well-connected men convicted of gang-raping a woman at bayonet-
point.

In Iraq, as early as 2006, militants known to have strong ties with the U.S.-backed
government**® were carrying out a campaign against men and children suspected
of being homosexual or who had been forced into prostitution.*** At the beginning
of 2009, reports emerged of hundreds of men murdered because they were
suspected of being gay.”® In 2012, a new wave of killing was condemned by
leading Iraqi civil society organizations, which reported the torture and killing of
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dozens of men suspected to be homosexual in different cities in Iragq.*® Police
have done very little to investigate and stop these murders; on the contrary, there
is evidence of their complicity in targeting sexual minorities.”>” Nor did the U.S.
military work to protect women and sexual minorities from these attacks when it
wielded effective authority, control and influence.**®

Trafficking

The wars have also left women and children vulnerable to sex trafficking.
According to the Organization of Women’s Freedom in Iraq (OWFI), “many
young war widows and orphans...without means of supporting themselves, have
been sexually exploited and trafficked.”*® OWFI has documented more than 70
cases of trafficking and forced prostitution, of which 65% were of minors, in
2008,*° and estimates that hundreds of women and girls are sold into sexual
slavery each year, sometimes by families made destitute by the war. In one
instance, a criminal ring reportedly in Diyala trafficked 128 women to Saudi
Avrabia via Mosul in 2007.** As members of the criminal ring allegedly included
two members of the Diyala Governorate Council, one security officer, and three
policemen, the case was closed with no charges filed.*®

Similarly, the U.S.-led conflict in Afghanistan has exacerbated the country’s
poverty and security problems, driving many girls and women into the sex
trade.*®® Young Afghan boys are similarly sexually exploited and trafficked.*®*
According to the U.S. government and international organizations, Afghanistan
became “a source, transit, and destination country for men, women, and children
subjected to forced labor and sex trafficking.”*® Notably, U.S. government
contractors have been implicated in sex trafficking in Afghanistan.®® As in Iraq,
very few of the perpetrators of trafficking in Afghanistan are prosecuted, as the
majority of those responsible for trafficking (more than 32%) reportedly wield
significant political power.*’

Victims of sex trafficking in Iraq and Afghanistan receive little protection by the
government, as most victims are referred to the care of civil society and non-
governmental organizations. As of 2010, only one NGO-managed shelter existed
in Kabul specifically for women victims of trafficking.“®® In Iraq, OWFI has been
threatened with being stripped of its NGO status by the U.S.-created and
supported NGO Assistance Office in Iraq for creating shelters for women victims
of sex trafficking and other forms of abuse.*®°

U.S.-Created and Supported Legal System in Iraq Enabling
Gender-based Violence and Persecution

In addition to failing to protect women in Iraq from the proliferation of violence
directed against them while the U.S. exercised full de jure authority and control
and later de facto control as an ongoing occupying force, the U.S. was intimately
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Women’s human rights advocates demonstrate in Baghdad.

involved in the process of drafting Iraq’s new constitution and transitioning a new
legal framework.*”® Through this process, the U.S. severely undermined the status
and rights of women to life and personal security as well as equality and non-
discrimination. Despite the U.S. rhetoric that the war and occupation would
improve the rights of women, not only did U.S. authorities make no attempts to
amend laws that immunized perpetrators of gender-based violence, they helped
bring about a constitutional paradigm that immeasurably worsened women’s
status and hopes for political participation in the new era.*"*

The Coalition Provisional Authority let stand provisions in the Iraqgi Penal Code
and Personal Status law that immunized perpetrators of gender-based violence in
stark contrast to the U.S.’s active reform or repeal of much of Saddam Hussein’s
legislation aimed at protecting Iraq’s centralized economy. As a result of the U.S.
authorities’ refusal to prioritize the rights to equality, life and personal security of
women, the Iraqi Penal Code still provides immunity for acts of violence
committed by those “exercising a legal right,” which includes a husband’s
punishment of his wife within the limits prescribed by law or custom.*’? As a
result of this legal endorsement, men are rarely arrested or prosecuted for violence
against female relatives.*’® Indeed, these provisions have helped create conditions
in which the rate of honor killings is increasing.*

49



At the same time, U.S. authorities were actively and directly involved in
brokering a new constitution that further erodes and undermines women’s status
in Irag. In spite of protests by Iraqi women’s groups, the new constitution
established an official state religion to which all future laws must conform,
incorporated religious doctrine as a source of law,*”* and allows citizens to choose
between the civil Personal Status Code and religious law for family matters.*”®
This has led to many women being forced to submit to unaccountable religious
courts by their husbands and family members.*’” These provisions were insisted
upon by the U.S.’s closest allies in Irag, who belonged to reactionary politico-
religious forces. The constellation of these legal provisions and endorsement by
the U.S. were serious setbacks for women and have served to create a climate in
which many forms of violence against and persecution of women, along with
impunity for such crimes, have dramatically increased.*’®
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Conclusion

On behalf of those who are suffering and will continue to suffer from the human
rights and health impacts of the decade of U.S.-led war, the Organization for
Women’s Freedom in Iraq, Iraq Veterans Against the War and the Federation of
Workers Councils and Unions in Irag seek acknowledgement and accountability
for the war, as well as the war crimes and rights abuses perpetrated therein.
Accountability for the toxic legacy of war must begin with acknowledgement and
comprehensive, unbiased, scientific study of the problems caused by the U.S.’s
use of toxic munitions and burn pits, which has resulted in drastically increased
rates of birth defects, cancers and other disabilities, along with the immediate
discontinuation and prohibition of the use of inhumane weapons discussed herein.
Funding, assistance and resources must be provided to those servicemembers and
Iragi families who suffer as a result of their toxic exposures, including funding for
medical treatment, cancer treatment centers and research and reparations for
affected families.

The U.S. must fulfill its obligation to research and fully treat mental health and
traumatic injuries suffered by Iragis and U.S. servicemembers, which have
resulted in an increase in suicides and violence in communities that have already
suffered immeasurable loss. Further, the U.S. must respect the right to the
preservation of health by providing benefits, fully funding health care, scientific
studies and other support for returning U.S. servicemembers and reforming
military structures that impede seeking and providing care. To this end, the
military must also respect servicemembers’ right to follow their medical plan
without interruption through redeployment and must guarantee their ability to get
a medical discharge.

Accountability, reforms and resources are needed to address the gender-based and
sexual violence in Irag, as is accountability for the violence suffered at the hands
of the U.S. military and U.S.-trained security forces. Systemic reforms and
accountability are needed to end sex trafficking and to protect, re-integrate and
empower the trafficked population and other survivors. Likewise, accountability
is needed for the widespread and systemic sexual violence within the military,
including improved services and access to justice for survivors of military sexual
assault.

To stem continued human rights abuses and provide justice for past violations, the
structural damages Iraq has suffered as a result of war must be addressed,
including reparations to rebuild public infrastructure, cessation of the forced
economic policies that have led to corruption and disintegration of Iraq’s
economy at the cost of the Iragi populace and sovereignty and providing
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accountability for ongoing rights violations by the regime set up and supported by
the U.S. There must also be a restoration of cultural artifacts.

Finally, in the spirit of this collaborative effort between both Iraqi civilians and
U.S. veterans, the undersigned organizations appeal for spaces for impact-based
testimonies by affected communities to facilitate the process of recovery and
reconciliation, with all affected parties able to seek care, healing and
accountability without retaliation or stigma.
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