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JURISDICTIONAL STATEMENT 

 

This is an appeal from a final judgment in an expropriation case, a civil 

matter, over which this Court has appellate jurisdiction pursuant to Article V, 

Section 10(A) of the Louisiana Constitution of 1974 and Art. 2083 of the Code of 

Civil Procedure. On December 6, 2018, after a trial in the Sixteenth Judicial 

District Court, St. Martin Parish, Hon. Keith R.J. Comeaux granted the 

expropriation sought by Plaintiff-Appellee but also ruled that Plaintiff-Appellee 

had committed trespass on the property at issue. Reasons for Judgment, attached 

hereto as Appendix B, infra p. 37. On December 18, 2018, Judge Comeaux signed 

a written order to that effect. Final Judgment, attached hereto as Appendix C, infra 

p. 43. Appellants timely filed their motion for appeal on February 20, 2019, in 

accordance with La. C.C.P. Art. 2087(A)(1). 5 R. 1092. The order granting the 

motion for appeal was signed by the district court on February 26, 2019. 5 R. 1095. 

This appeal is timely filed pursuant to the orders of this Court. 

CONCISE STATEMENT OF THE CASE  

 

This case involves an out-of-state corporation which was so confident it 

could ignore the rights of property owners in Louisiana that it went ahead and 

trespassed on their land and destroyed their property knowing full well it had no 

legal authority to do so. 1 R. 6, ¶ 1; 7 R. 1692:31-1696:11. This appeal is about 

protecting the constitutional and statutory rights of property owners which have 

been unconstitutionally denied and diminished by the State of Louisiana through 

its grant of the power to take property to large corporations. 

The Bayou Bridge Pipeline (“the Pipeline”) is a 162.5-mile crude oil 

pipeline running from Lake Charles to St. James. 4 Ex. R. 882. After Bayou Bridge 

Pipeline, LLC (“BBP”) had already entered onto the property at issue in this case 

and begun construction, and after one of the landowner appellants in this matter 

sued to enjoin the company’s trespass, the company filed this action against 
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hundreds of co-owners who had not agreed to the easement it sought or who could 

not be located. Reasons for Judgment infra p. 45-46; 7 R. 1682-1683:30; 1725:29-

1727:6.     

 Appellants, landowners Katherine Aaslestad, her brother, Peter Aaslestad, 

and Theda Larson Wright (“Landowners” or “Appellants”), exercised their rights 

to resist the expropriation and counterclaimed for trespass and violations of the 

rights to property and due process under the U.S. and Louisiana constitutions. 1 R. 

86, 141. They also asserted affirmative defenses challenging the constitutionality 

of the state’s delegation of the power of eminent domain to private oil pipeline 

companies and dilatory and peremptory exceptions, including exceptions of no 

right of action, non-joinder, prematurity, and vagueness. Id. 

Prior to the trial, the court denied Appellants’ affirmative defenses and 

exceptions. Order Denying Defendants Constitutional Challenges and Exceptions, 

attached hereto as Appendix A, infra p. 34, ¶2 [hereinafter “Pre-Trial Order”]. In 

particular, the court denied Appellants’ exceptions of prematurity despite finding 

that the company had not fulfilled all the statutorily-mandated requirements prior 

to commencing litigation. Id. 

During the trial, the court allowed, over Appellants’ objections, evidence of 

economic development and incidental benefits of oil and petroleum products 

generally despite the fact that the Louisiana Constitution prohibits such evidence in 

determinations of whether an expropriation is for a public purpose. 6 R. 1500:26-

27; 7 R. 1508:14-30, 1512:3, 1543. Conversely, the court refused to allow 

questioning as to actual users and uses of the Pipeline, and adverse environmental 

and economic impacts. 7 R. 1551-1560:10; 1686:14-1689:17; 1553:6-1559:26; 

1562:63. The trial court went on to rule there was a public purpose and necessity 

for the expropriation without having any evidence as to the actual shippers and 

customers and uses of the pipeline. Reasons for Judgment, infra p. 42.  
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After the trial, the court ruled that the company committed trespass but 

granted the expropriation. Final Judgment, infra p. 45-46. The court failed to 

render judgment as to the related reconventional demands for violations of 

Appellants’ rights to property and due process under the U.S. and Louisiana 

constitutions based on the same conduct as the trespass claim – demonstrating in 

its ruling that it had confused these counterclaims with the affirmative defenses. 

Reasons for Judgment, infra p. 37. The landowners then timely brought this 

appeal. 

ASSIGNMENTS OF ERROR 

1. The trial court erred when it denied Appellants’ affirmative defenses asserting 

that Louisiana’s grant of the power of eminent domain to private oil pipeline 

companies violates the Fifth Amendment of the U.S. Constitution, as well as the 

rights to property and due process protected by Art. I, Sections 2 and 4 of the 

Louisiana Constitution. 

2. The trial court erred when it failed to render judgment as to Appellants’ 

reconventional demands for violations of the rights to property and due process 

under the U.S. and Louisiana constitutions despite having found that Appellee 

committed trespass on Appellant Landowners’ property. 

3. The trial court erred when it denied Appellants’ dilatory exceptions of 

prematurity despite having found that Appellee failed to comply with statutory 

notice requirements prior to commencing litigation. 

4. The trial court erred in allowing impermissible evidence of economic 

development and incidental benefit to the public in determining whether the 

expropriation served a public and necessary purpose contrary to the prohibition 

of such in La. Const. Art. 1 Sec. 4(B)(3), and in refusing to allow evidence of 

the specific uses and users of the Pipeline and adverse impacts.  
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ISSUES PRESENTED FOR REVIEW 

1. In Louisiana, private oil pipeline companies have been granted the power of 

eminent domain. Unlike other private expropriators, oil pipeline companies do 

not need to seek certification or approval from any federal or state authority 

when they begin to exercise expropriation authority. Did the trial court err in 

denying Appellants’ affirmative defenses that Louisiana’s grant of the power of 

eminent domain to private oil pipeline companies violates the Fifth Amendment 

of the U.S. Constitution as well as the rights to property and due process 

protected by Art. I, Sections 2 and 4 of the Louisiana Constitution? 

2. Did the trial court err when it failed to render judgment as to Appellants’ 

reconventional demands for violations of the rights to property and due process 

under the U.S. and Louisiana constitutions despite having found that Appellee 

committed trespass on Appellant Landowners’ property? 

3. Did the trial court err in denying Appellants’ dilatory exceptions of prematurity 

despite the fact that Appellee failed to comply with the statutory prerequisites 

before going to court? 

4. The Louisiana Constitution was amended in 2006 to prohibit economic 

development, tax revenue, or any incidental benefit to the public from being 

considered in determining whether a taking is for a public purpose. Did the trial 

court err when it allowed evidence of economic development and incidental 

benefits in granting the expropriation, but excluded evidence of the users and 

uses of the Pipeline and adverse impacts? 

STATEMENT OF FACTS 

Background: Bayou Chene and The Pipeline 

 

Appellants Katherine Aaslestad, Peter Aaslestad, and Theda Larson Wright, 

along with many other landowners, own an undivided interest in land that lies deep 

in the Atchafalaya Basin near what was once Bayou Chene and which has been in 
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their families for generations. See Reasons for Judgment, infra p. 42-47; 7 R. 1699-

1700, 1720-21, 1741-46.  The land is one of the many properties in eleven parishes 

targeted for expropriation for rights of way for the 162.5-mile crude oil pipeline 

project at issue in this case. 4 Ex. R. 882. The three landowners in this case 

opposed the expropriation because of their concern for damage to the property, as 

well as the impact on the Atchafalaya Basin, surrounding communities, and 

Louisiana’s environment, 7 R. 1707:5-16; 1711; 1724-1725:3; 1750, and because 

of a belief that eminent domain should not be used for private gain. 7 R. 1722:25-

32. 

BBP is a foreign corporation that decided to build a crude oil pipeline from 

Lake Charles to St. James in a state that, according to BBP’s own witness, already 

has one of the highest concentrations of pipelines in the world. 1 R. 6, ¶¶ 1, 8; 7 R. 

1549:31-1550:25. BBP is a joint venture between Phillips 66 and Energy Transfer 

Partners, which merged with Sunoco. 8 R. 1763:6-21.  These companies have 

records of pipeline spills and incidents which resulted in $116,978,793.00 in 

property damage between the years 2006-2017. 4 R. 996-996B. 

The Pipeline runs through wetlands, nearly 700 bodies of water, including in 

the Atchafalaya Basin, and Bayou LaFourche, a source of drinking water for 

surrounding communities. 4 Ex. R. 838, 885. The Atchafalaya Basin is the 

country’s largest river swamp, home to rare old growth cypress trees, tupelo 

forests, bottomland hardwoods, and habitats sustaining a wide variety of wildlife 

species. 1 R. 105 at n. 3. The Basin also plays a critical role in flood protection for 

the region, and in fact the country. Id. at n. 4. 

Reconventional Demands: 

BBP Trespassed Because “Time Is Money”; 

Trial Court Failed to Rule on Constitutional Counterclaims 

 

Appellants brought reconventional demands against BBP for trespass, 

property damage, and violations of the rights to property and due process under the 
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U.S. and Louisiana constitutions for BBP’s unlawful entry and construction upon 

their land. 1 R. 86, 141. The trial court ruled that BBP trespassed when it 

knowingly entered onto Appellants’ property and began construction of the 

Pipeline at least five months before it had legal authority to do so, awarding only 

minimal damages to each of the landowners in the amount of $75.00. Reasons for 

Judgment, infra p. 47.  

The trial court then failed to render judgment on the related reconventional 

demands for violations of Appellants’ rights to property and due process, stating 

that, “[a]s referenced above, the constitutional issues have been ruled upon and 

will not be discussed here.” Reasons for Judgment, infra  p. 37. The trial court was 

referencing an earlier ruling on the Appellants’ affirmative defenses challenging 

the constitutionality of the eminent domain scheme as it relates to private oil 

pipeline companies. The affirmative defenses were clearly distinct from 

Appellants’ claims for violations of their rights to property and due process as a 

result of BBP’s trespass. Reasons for Judgment, infra  p. 37; Pre-Trial Order, infra  

p. 35. 

The same evidence supporting the ruling that BBP trespassed also proves the 

violations of Appellant’s rights to property and due process. At trial, BBP’s 

corporate representative and Director of Right of Way, Kevin Taliaferro, explained 

at length that the company made a calculated business decision in early 2018 to 

green light construction on the property before BBP had obtained easement 

agreements from all of the landowners and well before commencing expropriation 

proceedings against holdouts or absentee landowners. 7 R. 1682:27-1683:30; 

1692:31-1696:11. Taliaferro agreed with the trial court that “time is money” when 

it comes to some construction contracts. 7 R. 1696:2-11.  

Taliaferro testified that construction crews entered the Appellants’ property 

in the beginning of June 2018. 7 R. 1683:25-30. In July, Appellant Peter Aaslestad 
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brought a proceeding in the 16th Judicial District Court to enjoin BBP from 

continuing to illegally enter and construct upon the property. 7 R. 1725:29-32. The 

suit resulted in a stipulated agreement where BBP agreed to remain off the 

property as of September 10, 2018. 1 R. 154. However, by then, pipeline 

construction on the property was “over 90 percent complete.” 6 R. 1263:29-

1264:2; See also, 7 R. 1729:16-17, 5 R. 1021-23.   

Aaslestad testified that BBP’s willful actions in violating his rights as a 

property owner were upsetting and distressing and that making the decision to try 

to stop BBP’s trespass was a struggle because he is “just one individual” and BBP 

is a “billion dollar company.” 7 R. 1723-7. When he learned that construction had 

been completed by the time the company entered into a stipulation agreement in 

September, Aaslestad said he “felt outsmarted” and “defeated and terrified if I’m 

making the right decision to stick my neck out.” 7 R. 1726:13-31. 

Likewise, landowner Theda Larson Wright testified that “it was very 

upsetting” when she learned BBP had gone on the land and was excavating 

because she and her sisters “had not signed anything.” 7 R. 1707:22-28. Larson 

Wright testified she felt “emotionally harmed” and was “very, very concerned 

about what’s been done to the land” and that her family “feels violated.” 7 R. 

1713:27-32. She further testified, “I thought I had certain rights, and I don’t feel 

those were respected.” 7 R. 1714:1-3.  

Katherine Aaslestad testified that it made her first depressed and then 

outraged when she learned the company had trespassed on the property and begun 

constructing without her permission. 8 R. 1752:27-1753:13. She testified that it 

was a difficult decision for her and her family to oppose the expropriation and 

counterclaim for the company’s trespass. 8 R. 1755:3-28. 
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Affirmative Defenses:  

Trial Court Ruled Oil Pipeline Companies’  

Unchecked Exercise of Eminent Domain Power Is Constitutional 

 

BBP did not have to obtain any certification or approval from any state or 

federal agency before commencing the taking process against landowners along its 

chosen route. 5 R. 1249:28-30.  As set out infra, unlike other private expropriators, 

such as gas pipelines, oil pipeline companies exercise the right of eminent domain 

in Louisiana with no certification or approval at the outset from any federal or state 

authority. BBP was entrusted with the power of eminent domain by the state of 

Louisiana to use against landowners and can do so, and did so, without any initial 

oversight, and chose to ignore the law governing expropriation. 7 R. 1692:31-

1696:11. By the time BBP finally decided to commence an expropriation 

proceeding – after it was sued to enjoin its illegal conduct – the damage had 

already been done. 7 R. 1726:13-31. 

At trial, Taliaferro, BBP’s Director of Right of Way, testified how rare it is 

for the company to have to litigate to obtain expropriation judgments, explaining 

that in normal pipeline expropriations, they only have to “[go] all the way through 

expropriation, one maybe three percent of the entire tract count.” 7 R. 1694: 23-27.  

Taliaferro also testified that there were thousands of landowners involved in this 

pipeline project. 4 R. 751:2-5. BBP’s counsel informed the trial court in this case 

that only ten other expropriation judgments had to be obtained for this Pipeline and 

none had been contested. 5 R. 1241:16-1242:21.1  

Appellants raised these concerns through affirmative defenses in response to 

the expropriation petition challenging, a) the constitutionality of the state’s 

delegation of the power of eminent domain to private oil pipeline companies as a 

                                                           
1  Even in the rare cases where landowners do resist an expropriation, they 

rarely prevail. Out of 115 expropriation cases surveyed between 1943 and 2011 for 

briefing in the trial court, landowners were successful in defeating the 

expropriation in only three. 2 R. 273-75, n. i (collecting cases) 
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violation of the Fifth Amendment to the U.S. Constitution; and b) Louisiana’s 

expropriation statutes as a violation of the rights to due process and property under 

the U.S. and Louisiana constitutions. 1 R. 86-87; 141-42; 246.  After a pre-trial 

hearing on November 16, 2018, the Court denied the affirmative defenses. Pre-

Trial Order, infra p. 35.  

Exceptions of Prematurity:  

BBP Did Not Comply with Statutory Requirements  

 

 Appellants also raised dilatory and peremptory exceptions of prematurity, 

no right of action, non-joinder, and vagueness. 1 R. 100; 155. One of Appellants’ 

exceptions of prematurity was based on the fact that BBP failed to comply with the 

basic legal requirements of La. R.S. 19:2.2 prior to commencing expropriation 

actions. 1 R. 114-5; 167-9. It was undisputed that both Theda Larson Wright and 

Peter Aaslestad had not been provided information and notices required by the 

statute but the trial court denied their exceptions. Pre-Trial Order, infra p. 34-35.  

In particular, BBP did not provide Larson Wright with information regarding 

the appraisal of the property as required under La. R.S. 19:2.2(A). 6 R. 1264-1266; 

See also 6 R. 1342:4-1345:26. Nonetheless, the Court ruled that La. R.S. 19:2.2(A) 

had been satisfied when BBP sent the information, even though the statute requires 

that it be provided and even though BBP was aware that Appellant Larson Wright 

had not received it and did not make attempts over the course of the next year to 

resend it, and even though she accepted other documents related to the 

expropriation before and after that mailing. Id.; see also, 5 R 1234-1237.  

BBP also admitted that Appellant Peter Aaslestad was never mailed 

information regarding the expropriation proceeding required under La. R.S. 19:2.2 

but that they believed the requirement was not a prerequisite but just a “simple 

notice requirement.” 6 R. 1357:4-15, 21-28. Despite finding that BBP failed to 

comply with the statute, the court reasoned that the provision was not a “statutory 
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prerequisite” and that “any failure to provide notice did not result in any prejudice” 

to Appellant Peter Aaslestad. Pre-Trial Order, infra p. 34, ¶2.  

Evidentiary Rulings:  

Evidence of Economic and Incidental Benefits Allowed  

But Evidence of Harm, Cost, Users and Purpose of Pipeline Excluded  

 

In advance of the trial, Appellants filed a motion in limine to exclude 

evidence of “economic development, tax revenue, and incidental benefits,” 

because they are prohibited by Art. I, Sec. 4(B)(3) of the Louisiana Constitution in 

determinations of public purpose for expropriations. 2 R. 277. At a pre-trial 

hearing, the trial court granted the motion. 6 R. 1405: 21-27.  BBP also filed a 

motion to exclude Appellants’ witness, Scott Eustis, a wetlands expert. 6 R. 1411. 

The Court denied BBP’s motion, ruling that it would allow Mr. Eustis to testify as 

to environmental impacts of the Pipeline, which the Court deemed it was required 

to consider “in determining the necessity prong” of the constitutional requirements 

for expropriation. 6 R. 1424:20-25.  

However, in a twist in the proceedings, the trial court inverted its rulings on 

these motions. Over Appellants’ objections, see, e.g., 6 R. 1500:26-27; 7 R. 

1508:14-30, 1512:3, 1543, the trial court allowed BBP’s expert witness, David 

Dismukes, to testify about the economic and incidental benefits of oil and 

petroleum products generally to prove the public purpose of the Pipeline. On the 

other hand, the court cut short Appellants’ cross examination of Dismukes, ruling 

out “any discussion of environmental harm and risk associated with pipelines” 

because such discussion would be “related to economic impact,” which the court 

believed to be excluded. 7 R. 1553:6-1559:26. Dismukes admitted under cross 

examination that he did not know who the actual shippers and buyers were for the 

Pipeline or what the oil would be used for. 7 R. 1547:13-1549:3. The court also 

refused to allow Appellants to question BBP’s corporate representative about the 

shippers and buyers and whether the oil flowing through the Pipeline would be for 
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export or domestic use. 7 R. 1686:14-1689:17. Additionally, the court limited 

Appellants’ expert witness, Scott Eustis, only allowing him to testify to the 

environmental impacts of the Pipeline on the specific parcel of land at issue in this 

case, ruling out testimony on the negative environmental impacts of the Pipeline in 

Louisiana, as well as cumulative effects of pipelines on the Basin and coastal land 

loss. 7 R. 1562-63.  

After reversing itself and severely curtailing questioning and evidence 

regarding the adverse impacts and costs of the Pipeline, and preventing Appellants’ 

questioning as to the Pipeline’s shippers and buyers, and whether the oil was for 

domestic use or export – in other words the Pipeline’s actual purpose – the trial 

court ruled that the expropriation was for a public and necessary purpose and 

granted the expropriation. See Reasons for Judgment, infra p. 39-42. The court 

then unfairly criticized Appellants in its ruling for having “failed to call any 

witnesses to challenge the public purpose of the pipeline and minimally cross 

examined these witnesses concerning the public purpose of the pipeline.” Id., p. 40. 

SUMMARY OF THE ARGUMENT 

 

I. Constitutional Challenges to Louisiana’s Delegation of Eminent 

Domain Power to Private Oil Pipeline Companies 

 

Louisiana’s eminent domain scheme as it relates to oil pipeline companies 

violates the due process clause of the Fifth Amendment to the U.S. Constitution as 

an improper delegation of state power to a private entity. The U.S. Supreme Court 

has “consistently concluded the delegation of coercive power to private parties can 

raise […] due process concerns.” Ass'n of Am. Railroads v. U.S. Dep't of Transp., 

821 F.3d 19, 31 (D.C. Cir. 2016). Rooted in the Due Process Clause, the private 

non-delegation doctrine holds that when “private parties have the unrestrained 

ability to decide whether another citizen's property rights can be restricted, any 

11



  

 

 

resulting deprivation happens without ‘process of law.’” Boerschig v. Trans-Pecos 

Pipeline, L.L.C., 872 F.3d 701, 708 (5th Cir. 2017).  

As discussed infra, in contrast to other private expropriating entities such as 

gas pipeline companies, oil pipelines are not subject to any form of certification or 

approval prior to commencing expropriations against Louisiana landowners. As a 

result of this gap in regulation for oil pipeline companies, Louisiana’s delegation of 

eminent domain power places no restraints on their ability to restrict landowners’ 

property rights and runs afoul of the private non-delegation doctrine. 

For the same reasons, the scheme also violates the rights to property and due 

process, protected by Art. I, Sections 2 and 4 of the Louisiana Constitution, 

intended “to protect citizens against arbitrary or unauthorized governmental 

takings.” Gray v. State Through Dept. of Highways, 191 So.2d 802, 809 (La. App. 

3 Cir. 1966), writ refused 250 La. 22, 193 So.2d 529, writ issued 250 La. 27, 193 

So.2d 531, affirmed as amended 250 La. 1045, 202 So.2d 24. 

II. Failure to Render Judgment on Reconventional Demands 

The trial court ruled that BBP trespassed but failed to render judgment on 

Appellants’ constitutional claims for the same conduct, conflating them with 

affirmative defenses challenging Louisiana’s delegation of the power of eminent 

domain to private oil pipeline companies.  

Private entities expressly delegated the power of eminent domain under 

Louisiana law qualify as agents of the government for purposes of establishing 

constitutional liability for an unconstitutional taking. See Mongrue v. Monsanto, 

249 F.3d 422 (5th Cir. 2001). This Court may review and rule upon Appellants’ 

claims that BBP’s trespass also violated Appellants’ due process and property 

rights under the Fifth Amendment to the U.S. Constitution and Art. I, Sections 2 

and 4 of the Louisiana Constitution. See, e.g., Prejean v. Commonwealth for Cmty. 
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Change, Inc., 503 So.2d 661 (La. App. 3 Cir. 1987) (reviewing and rendering 

judgment on claim disregarded by trial court). 

III. Exceptions of Prematurity: Failure to Comply with Statutorily-

Mandated Prerequisites to Litigation 

 

This Court has held that, “[e]xpropriation laws and proceedings are ‘special 

and exceptional in character’ by the simple fact that they are in derogation of the 

common right to own property, and thus must be strictly construed and highly 

scrutinized.” Texas Gas Transmission Corp. v. Soileau. 251 So.2d 104 (La. App. 3 

Cir. 1971) (further holding that “[e]very step in the proceeding must bear the same 

degree of thorough examination to insure that the landowner is at all times afforded 

protection against the power of the taker.”) (emphasis added). Expropriation 

statutes “are to be construed strictly against the expropriator and liberally for the 

property owner” because they are in “derogation of the common right to own 

property.” Louisiana Intrastate Gas Corp. v. Gulf Outlet Lands, Inc., 542 So.2d 

705, 706 (La. App. 4 Cir. 1989) (emphasis added); see also So. Natural Gas Co. v. 

Poland, 406 So.2d 657, 669 (La. App. 2 Cir. 1981), writ denied 412 So.2d 86, 

certiorari denied 103 S.Ct. 75, 459 U.S. 833, 74 L.Ed.2d 73 

By its terms, the statute’s requirements are mandatory and must be fulfilled 

as prerequisites to litigation. The trial court erred when it denied the exception of 

prematurity based on BBP’s failure to comply with the statutory mandates.  

IV.  Arbitrary and Capricious Evidentiary Rulings 

The Louisiana Constitution prohibits "economic development, enhancement 

of tax revenue, or any incidental benefits to the public" from being considered in 

"determining whether the taking or damaging of property is for a public purpose 

...”. La. Const. Art. I, Sec. 4(B)(3). The trial court erred when it allowed and relied 

upon such evidence over Appellants’ objections in determining that the Pipeline 

served a public purpose. The trial court also erred when it refused to allow 
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evidence of the users and uses of the Pipeline, and of adverse environmental and 

economic impacts. The rulings were arbitrary and capricious and significantly 

prejudiced Appellants’ case. 

LAW AND ARGUMENT 

“The power of expropriation is fraught with the possibility of abuse and 

injustice and, accordingly must be strictly construed.” Kimble v. Bd. of Comm'rs 

for Grand Prairie Levee Dist., 94-1134 (La. App. 4 Cir. 1/19/95); 649 So.2d 1112, 

1113, writ denied, 95-0405 (La. 4/7/95); 652 So.2d 1347, and writ denied, 95-0416 

(La. 4/7/95); 652 So.2d 1347.  The danger of abuse and injustice is heightened 

when the expropriator is an economically self-interested private corporation 

unaccountable to the electorate nor subject to checks and balances of government, 

and lacking certification or approval by state or federal agencies prior to its 

exercise of the eminent domain power. 

I. Louisiana’s Delegation of the Power of Eminent Domain to 

Private Oil Pipeline Companies Violates the Fifth Amendment of 

the U.S. Constitution and Art. I, Sections 2 and 4 of the Louisiana 

Constitution. 

 

The trial court’s ruling on Appellants’ constitutional challenges is a question 

of law that is reviewed de novo and without deference to the legal conclusion of 

the tribunal below. Cleco Evangeline, LLC, v. Louisiana Tax Comm’n, 2001-2162 

(La. 4/3/02); 813 So.2d 351, 353.   

The Fifth Amendment of the U.S. Constitution provides that “private 

property shall not be taken for public use, without just compensation” and “[n]o 

person… shall be deprived of life, liberty, or property, without due process of 

law.”  The U.S. Supreme Court has “consistently concluded the delegation of 

coercive power to private parties can raise […] due process concerns.” Ass'n of 

Am. Railroads, 821 F.3d at 31. Rooted in the Due Process Clause, the private non-

delegation doctrine holds that when “private parties have the unrestrained ability to 
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decide whether another citizen's property rights can be restricted, any resulting 

deprivation happens without ‘process of law.’” Boerschig, 872 F.3d at 708.  

Louisiana’s delegation of the inherently coercive power of eminent domain 

to private oil pipeline companies does just that – it provides these companies with 

the “unrestrained ability to decide whether [Louisiana landowners’] property rights 

can be restricted.” Id. 

For the same reasons, and as discussed further below, Louisiana’s eminent 

domain scheme also violates the rights to property and due process in the 

Louisiana Constitution. Article I, sec. 2 provides that “[n]o person shall be 

deprived of life, liberty, or property, except by due process of law.” Article I, sec. 4 

provides that “[e]very person has the right to acquire, own, control, use, enjoy, 

protect, and dispose of private property.” These constitutional protections were 

“designed to protect and preserve right of private ownership of property, to prevent 

the arbitrary taking of private property without prior payment of just compensation 

by or on behalf of an all powerful government, whether that governing authority be 

local, state or national.” Louisiana Power & Light Co. v. Lasseigne, 220 So.2d 462 

(La. App. 4 Cir. 1969), writ issued 254 La. 277, 223 So.2d 407, reversed on other 

grounds 255 La. 579, 232 So.2d 278. See also Gray, 191 So.2d at 809. 

 “Procedural due process” concerns the means or processes used by the State 

to effect the deprivation of a fundamental right or property interest. Johnson v. 

Motiva Enterprises LLC, 13-305 (La. App. 5 Cir. 10/30/13); 128 So.3d 483 writ 

denied 2013-2791 (La. 2/14/14); 132 So.3d 966. Although a state may establish 

certain statutory procedural safeguards to protect property rights, the safeguards 

may still be judged insufficient to guard the particular property interest at risk. 

Hewitt v. Lafayette City-Par. Consol. Gov't, 2017-45 (La. App. 3 Cir. 4/4/18); 243 

So.3d 79, 86, reh'g denied (May 16, 2018), writ denied, 2018-0980 (La. 10/8/18).   
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The current legal and regulatory scheme for oil pipelines in Louisiana does 

not adequately protect the rights to property and due process of Louisiana 

landowners. 

A. Louisiana’s Delegation of the Power of Eminent Domain to Private 

Oil Pipeline Companies Lacks Any Form of Pre-Taking Certification 

or Approval by Any State or Federal Agency. 

 

 The legal regime governing expropriations by private entities in Louisiana 

gives private oil pipeline companies unfettered access to landowners and unlimited 

discretion in beginning the expropriation process. The Louisiana Constitution of 

1974 allows takings of property by private entities authorized by law to expropriate 

for a “public and necessary purpose and with just compensation paid to the 

owner.” La. Const. Art. 1, sec. 4(B)(4). Pursuant to La. R.S. 45:251, “all persons 

engaged in the transportation of petroleum as public utilities and common carriers 

for hire; or which on proper showing may be legally held a common carrier from 

the nature of business conducted, or from the manner in which such business is 

carried on” are included in the definition of “common carrier.”  La. R.S. 45:254 

further declares that such commons carriers have the “authority to expropriate 

private property under the state expropriation laws for use in its common carrier 

pipe line business… .”  

The expropriation statute in Title 19 of the Louisiana Revised Statutes 

includes common carriers as defined in La. R.S. 45:251 among the entities that 

may file an expropriation suit if unable to reach agreement with the owner “as to 

compensation.” La. R.S. 19:2 and 19:2(8). Title 19 contains a series of mandatory 

requirements, procedures, and notices the expropriating entity must undertake and 

provide before commencing litigation against a landowner. While the question of 

whether a given expropriation is for a public and necessary purpose is supposed to 

be a judicial determination per La. Const. Art. I, sec. 4(B)(4), such assessments can 

only arise in those rare instances where landowners resist the taking and are sued 
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by the taker in expedited expropriation proceedings.2 7 R. 1694: 23-27 (BBP’s 

director of right of way testifying that in normal expropriations they only have to 

bring expropriation actions in “one maybe three percent of the entire tract 

count”).The Louisiana Constitution endows the Louisiana Public Service 

Commission (“LPSC”) with authority to regulate all common carriers, including 

oil pipelines, and requires the LPSC to “adopt and enforce reasonable rules, 

regulations, and procedures necessary for the discharge of its duties.” La. Const. 

Art. IV, Sect. 21(B). The Louisiana Supreme Court has long held that the provision 

“gives the Commission constitutional jurisdiction” and “independent and plenary 

power to regulate” such entities. See Global Tel*Link, Inc. v. Louisiana Public 

Serv. Comm’n, 97-0645 (La. 1/21/98); 707 So.2d 28, 33; Bowie v. Louisiana 

Public Serv. Comm’n, 627 So.2d 164 (La. 1993).  

However, with regard to oil pipelines, the LPSC only regulates tariffs and 

only requires them to register prior to initiation of service – not prior to 

expropriation. See Louisiana Public Service Commission, General Order, Docket 

No. R-33390, Feb. 26, 2015, available at 

http://lpscstar.louisiana.gov/star/ViewFile.aspx?Id=a909fc03-9b1f-42c9-bdad-

2b807c049bb5. This is long after the oil pipeline company has wielded its self-

designated expropriating authority against unsuspecting Louisiana landowners. 

The LPSC’s regulation of these entities does not address the question of takings 

nor does it mandate any kind of certification prior to oil pipelines’ exercise of 

eminent domain against Louisiana landowners. 5 R. 1249:28-30 (BBP corporate 

                                                           
2  Pursuant to La. R.S. 19:8(A)(1), expropriation suits “shall be tried by 

preference and shall be conducted with the greatest possible dispatch.” Although 

La. R.S. 19:5 provides that the “clerk of court shall issue an order fixing the time 

of the suit which shall not be less than sixty days from the filing of the suit”, if 

defendant landowner files an answer challenging any issue other than 

compensation, 19:8(A)(2) demands the court to set the matter for hearing “within 

thirty days after filing of the pleading.”  

17

http://lpscstar.louisiana.gov/star/ViewFile.aspx?Id=a909fc03-9b1f-42c9-bdad-2b807c049bb5
http://lpscstar.louisiana.gov/star/ViewFile.aspx?Id=a909fc03-9b1f-42c9-bdad-2b807c049bb5


  

 

 

representative testifies he is not aware of any approval BBP has to seek to begin 

expropriating). 

B. Other Common Carriers Are Subject to Certification and Approval 

Processes.  

 

The regulatory and certification void that exists for private oil pipeline 

companies’ expropriation power set out above is in contrast to that required for gas 

pipelines. Interstate natural gas pipelines are governed by the Natural Gas Act of 

1938 (“NGA”), 15 U.S.C. § 717 et seq., and must obtain a certificate of public 

convenience and necessity from the Federal Energy Regulatory Commission 

(“FERC”) prior to exercising eminent domain power. See 15 U.S.C. §717f(c) and 

(h). FERC must set it for public hearing and notify interested persons of 

applications for certificates, including all affected landowners. Id. at §717f(c); 18 

C.F.R. § 157.1(d). FERC will issue the certificate if, after consideration of market 

need and whether the public benefits of the project outweigh the harms, it finds 

that the proposed project “is or will be required by the present or future public 

convenience and necessity.” 15 U.S.C. § 717f(e); Sierra Club v. FERC, 867 F.3d 

1357, 1379 (D.C. Cir. 2017).  

Conversely, there is no federal law establishing an approval process for the 

siting of oil pipelines3 or their exercise of eminent domain. See, e.g, CRS Report 

R44432, Pipeline Transportation of Natural Gas and Crude Oil: Federal and State 

Regulatory Authority, by Brandon J. Murrill, at 7 (Mar. 28, 2016), available at 

                                                           
3  See Sierra Club v. U.S. Army Corps of Eng’rs, 803 F.3d 31, 50 n.8 (D.D.C. 

2015): 

Pipelines transporting oil within the United States are not 

subject to any general requirement of federal governmental 

evaluation and approval. In that way, oil pipelines are less 

regulated than natural gas pipelines, which must be supported 

by a certificate of public convenience and necessity from the 

Federal Energy Regulatory Commission before they may be 

built. 
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https://fas.org/sgp/crs/misc/R44432.pdf. Any oversight of siting decisions for oil 

pipelines and the exercise of eminent domain is left to the states. Id.  

Unfortunately, Louisiana law does not fill the gap. Similar to the federal 

oversight of interstate gas pipelines, intrastate natural gas pipelines within 

Louisiana are subject to the Natural Resources and Energy Act of 1973, La. R.S. 

30:501 et seq., and must obtain a certificate of transportation from the Office of 

Conservation in the Louisiana Department of Natural Resources before obtaining 

authorization to expropriate private property. La. R.S. 30:554(A)(1)-(2), La. R.S. 

30:555(C); La. Admin. Code. tit. 43, pt. XI, § 125. Moreover, the issuance of any 

certificate must be preceded by a public hearing and a determination by the 

commissioner that “it is or will be in the present or future public interest to do so,” 

with all interested parties, including impacted landowners, receiving notice of all 

applications filed with the commissioner. La. R.S. 30:554(A(1); La. Admin. Code 

tit. 43, pt. XI, §§ 121(D), 125(D).  

Likewise, motor carriers, which are regulated by the LPSC, are required to 

obtain a common carrier certificate after submitting a written application, which is 

only granted after the LPSC provides public notice, conducts a hearing, and finds 

that the applicant is fit to receive a certificate before operating in the state. La. R.S. 

45:164(A). To obtain a common carrier certificate, the applicant must prove its 

fitness before an administrative law judge or hearing officer by showing, among 

other things, that the applicant is financially able to provide the transportation in a 

safe and efficient manner, that it has or is capable of acquiring all additional 

authorizations from regulatory authorities for the transportation purpose, and that 

the applicant has safety protocols to provide for safe and efficient transportation. 

La. R.S. 45:164(B)(1)-(5). 

By contrast and as noted above, while Art. IV, Sec. 21(B) of the Louisiana 

Constitution places common carrier oil pipelines under the control of and subject 
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to regulation by the LPSC, the LPSC does not have any regulations or rules 

comparable to those for motor carriers, requiring oil pipeline companies to 

demonstrate their fitness to run and operate pipelines through the state, nor to 

obtain any kind of certificate of transportation or other authorization prior to 

exercising eminent domain. 5 R. 1249:28-30 (BBP corporate representative 

testifies he is not aware of any approval BBP has to seek to begin expropriating).  

Louisiana’s eminent domain scheme also affords far less due process 

protection for landowners than other states that also have expansive fossil fuel 

infrastructure, which have created statutory procedures to plug the federal 

regulatory hole in ways that provide far more protection for their landowners than 

exists in Louisiana with oil pipelines.4  

                                                           
4  Iowa Code § 479B et seq. governs the authority of the Iowa Utilities Board 

(“IUB”) to oversee hazardous liquid pipelines in the state, and in particular “to 

protect landowners . . . from environmental or economic damages which may 

result from construction, operation or maintenance of a hazardous liquid pipeline . . 

. , to approve the location and route . . . , and to grant rights of eminent domain.” § 

479B.1. The IUB can issue a permit for pipelines that “will promote the public 

convenience and necessity,” only after providing public notice to impacted 

landowners, informational meetings, and ultimately an evidentiary hearing before 

the Board. See § 479B et seq.; § 479B.9. Likewise, in Nebraska, major oil 

pipelines must obtain prior approval from either the Public Service Commission or 

the Governor for pipeline routes before acquiring rights to exercise the power of 

eminent domain. Neb. Rev. Stat. Ann. §§§ 57-1101; 57-1401, et seq.; 57-1503. 

Also, like in Iowa, there is opportunity for public involvement and hearings, and an 

involved weighing of public interest criteria before approving an application and 

authorizing eminent domain power. See TransCanada Keystone Pipeline, LP v. 

Dunavan, 303 Neb. 872, 876-77; 896-97; 902-905 (Neb. 2019) (explaining the 

different avenues for approval through the PSC’s “evaluate of multifaceted 

statutory criteria” and the supplemental environmental impact statement prepared 

pursuant to National Environmental Policy Act for submission to the Governor).  

Texas also provides comparatively more protections for landowners in takings by 

private pipeline expropriators, requiring them to obtain a pipeline permit. Tex. 

Admin. Code tit. 16 pt. 1, ch. 3, rule § 3.70(a). If the parties fail to reach an 

agreement, Texas law provides for an administrative review process, followed if 

necessary by a judicial challenge. See, e.g., Texas Rice Land v. Denbury Green 

Pipeline, 363 S.W. 3d 192 (Tex. 2012). If a landowner contests, a court appoints 

three special commissioners who assess the value of the property and if the 

landowner objects to the commissioner’s finding, a case is opened in state court at 

which time the landowner may challenge the question of public necessity. See 

20



  

 

 

The non-delegation doctrine “stand[s] for the proposition that a legislative 

body may not constitutionally delegate to private parties the power to determine 

the nature of rights to property in which other individuals have a property interest, 

without supplying standards to guide the private parties' discretion.” Boerschig, 

872 F.3d at 708, citing Gen. Elec. Co. v. New York State Dep't of Labor, 936 F.2d 

1448, 1455 (2d Cir.1991). See also Ass'n of Am. Railroads, 821 F.3d at 32, citing 

Carter v. Carter Coal Co., 298 U.S. 238, 311, 56 S.Ct. 855, 873, 80 L.Ed. 1160 

(1936).  

For oil pipeline companies in Louisiana, there are no standards guiding their 

discretion in commencing an expropriation process against Louisiana landowners 

along pipeline routes, or even determining that they are fit and proper entities for 

such undertakings. This leaves landowners extremely vulnerable in the pre-

litigation stages when much harm can be done. As the testimony of BBP’s Director 

of Right of Way illustrates, most landowners never get a day in court because in 

“normal” expropriations, the company only has to proceed all the way through 

expropriation in only one to three percent of an entire tract count. 7 R. 1694: 23-

27. Out of thousands of landowners affected by the Pipeline, BBP only had to 

obtain expropriation judgments in ten other cases, none of which were contested. 

See 4 R. 751:2-5; 5 R. 1241:16-1242:21. The Appellants testified how difficult it 

was to challenge the expropriation. 7 R. 1723-1727; 8 R. 1755:3-28.    

BBP’s actions in this case illustrate how exposed and unprotected Louisiana 

landowners are in these scenarios. Not only did BBP make a business decision to 

forego expropriation proceedings, 7 R. 1692:31-1696:11, choosing instead to 

trespass and construct on the property, it also did not comply with the basic 

                                                           

Boerschig, 872 F.3d at 704. Texas also has a transparency law that requires 

expropriating authorities to provide specific information for posting on publicly 

accessible databases. Government Code, sec. 2206.151-157. Database available at 

https://comptroller.texas.gov/transparency/local/eminent-domain/.  
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statutory prerequisites and notices due landowners prior to commencing litigation, 

which are the only procedural protections for landowners against private oil 

pipeline companies. 6 R. 1346-8; 1357. Out of hundreds of co-owners of the 

property at issue in this case, only three chose to stand up to BBP’s trespass and 

challenge the expropriation – and, as noted above, they wrestled with the decision 

to do so. Without some oversight on the front end over the exercise of eminent 

domain, the expedited judicial determination on the back end is wholly insufficient 

to pass constitutional muster. 

II. The Trial Court Erred In Failing To Render Judgment On 

Appellants’ Reconventional Demands For Violations of the 

Takings Clause and Due Process Clauses of the U.S. and 

Louisiana Constitutions.  

 

The trial court failed to render judgment on Counts I through IV of 

Appellants’ reconventional demands, mistakenly confusing the claims with other 

“constitutional issues,” raised in Appellants’ affirmative defenses, that had been 

addressed in a prior ruling by the court. Reasons for Judgment, infra p. 47. 

However, these reconventional demands for violations of Appellants’ rights to 

property and due process arising from BBP’s trespass on the property are distinct 

from their affirmative defenses challenging the constitutionality of Louisiana’s 

eminent domain scheme. Compare 1 R. 86-7 with 93-5.  

Irrespective of whether this Court affirms or reverses the trial court’s ruling 

on Appellants’ affirmative defenses challenging the constitutionality of the 

eminent domain and regulatory scheme as it relates to oil pipelines generally, this 

Court must separately review Appellants’ claims that BBP’s trespass also violated 

Appellants’ due process and property rights under the Fifth Amendment to the U.S. 

Constitution and Art. I, Sections 2 and 4 of the Louisiana Constitution. See, e.g., 

Prejean, 503 So.2d at 661 (reviewing and rendering judgment on claim that trial 

court decided not to address).  
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Private entities expressly delegated the power of eminent domain under 

Louisiana law qualify as agents of the government for purposes of establishing 

constitutional liability for an unconstitutional taking. See Mongrue, 249 F.3d at 

429. In order to determine whether property rights have been “taken” under La. 

Const. Art. 1 § 4, the court must determine (1) if a property right has been affected; 

(2) whether the property has been taken or damaged in a constitutional sense; and 

(3) whether the taking is for a public purpose under art. I, sec. 4. Anderson v. 

Bossier Par. Police Jury, 45, 639 (La. App. 2 Cir. 12/15/10, 25–26); 56 So.3d 275, 

287. See also, Fields v. State Through Dept. of Public Safety and Corrections, 98-

0611 (La. 7/8/98); 714 So.2d 1244, 1251 (“Generally, before a person is deprived 

of a protected interest, he must be afforded some kind of hearing.”). A procedural 

due process violation is actionable and compensable without regard to any other 

injury. Archbold-Garrett v. New Orleans City, 893 F.3d 318, 322 (5th Cir. 2018). 

The trial court found that BBP committed a trespass when it entered on 

Appellants’ property, cleared trees, dug trenches, and constructed the Pipeline prior 

to having any other legal authority to do so. Reasons for Judgment, infra p. 46.5  

The trial court found that BBP committed a trespass but granted the expropriation 

after finding there was a public purpose. Reasons for Judgment, infra p. 42, 46. If 

this Court affirms the trial court’s ruling as to public purpose and necessity of the 

Pipeline, then BBP’s actions are also an unconstitutional taking in violation of 

Appellants’ rights to property and due process.   

Moreover, BBP flouted the law knowingly and intentionally. BBP’s 

representative testified at trial that the company made a business decision to violate 

the law on expropriation and trespass, agreeing with the trial court that “time is 

                                                           
5  See also, La. R.S. 19:8 (“the expropriating authority shall not be entitled to 

possession or ownership of the property until a final judgment has been rendered 

and payment has been made to the owner or paid into the registry of the Court 

except as may otherwise be stipulated by the parties.”) 
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money.” 7 R. 1696:2-4; see also, 1692:31-1696:11. Appellants are thus entitled to 

additional damages beyond the value of the land taken for the bad-faith, illegal 

taking because it was not an inverse condemnation where the illegal taking was 

through oversight or technical error. The Louisiana Supreme Court has held that 

when the trespasser acts in bad faith, it is liable in tort for trespass and “all the 

resultant damages under Article 2315.” Williams v. City of Baton Rouge, 98-1981 

(La. 4/13/99); 731 So.2d 240, 246. In Williams, the Louisiana Supreme Court held 

that the City of Baton Rouge was a bad faith trespasser because it did not fail to 

undertake expropriation proceedings “through oversight or lack of foresight,” or as 

a result of a “good faith error,” but, knowing it lacked legal authority and that it 

needed a court order to enter onto the property, “took the matter into their own 

hands” and did so anyway. Id. at 247.   

Likewise, this Court has held that damages awards for such bad-faith, illegal 

takings must go beyond the value of the land taken or they would render, 

…expropriation proceedings required by the constitution 

a useless formality, while at the same time depriving the 

landowner of the additional compensation to which he is 

entitled as compensatory damages for the violation of his 

constitutional property right to be free of unlawful 

trespasses upon and takings of his land, whether by the 

municipality or by private persons.  

 

Belgarde v. City of Natchitoches, 156 So. 2d 132, 135-136 (La. App. 3 Cir. 1963). 

In Belgarde, this Court allowed damages for “humiliation, worry and mental 

anguish” because the landowner testified that she was “considerably angered and 

aroused by the fact that the municipality had in her absence and without her 

consent constructed the streets through her property.” Id. at 134. 

In this case, Appellants testified they were angered, depressed, outraged, and 

distressed. 7 R. 1723-1727; 1707; 1713-1714; 8 R. 1752-1753. Katherine 

Aaslestad testified to feeling scared and afraid, for herself and her family, in 

challenging the actions of the for-profit, pipeline company. 8 R. 1755. Theda 
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Larson Wright testified that she felt “very, very concerned” for the land, and 

“emotionally harmed” and “violated” by the trespass. 7 R. 1713:27-32. Peter 

Aaslestad struggled with whether to challenge BBP’s trespass and subsequent 

expropriation because he was “just one individual” and Bayou Bridge is a “billion 

dollar company.” 7 R. 1723-1727. He later “felt outsmarted” and “defeated and 

terrified if I’m making the right decision to stick my neck out.” 7 R. 1726:21-32. 

The trial court erred in failing to render judgment on the remainder of 

Appellants’ reconventional demands. This Court may do so now. 

III. The Trial Court Erred in Denying Appellants’ Dilatory 

Exceptions of Prematurity Despite Having Found That BBP 

Failed to Comply with the Statutory Prerequisites to Litigation. 

 

This Court has held that,  

[e]xpropriation laws and proceedings are ‘special and 

exceptional in character’ by the simple fact that they are 

in derogation of the common right to own property, and 

thus must be strictly construed and highly scrutinized. 

Every step in the proceeding must bear the same degree of 

thorough examination to insure that the landowner is at 

all times afforded protection against the power of the 

taker. 

 

Texas Gas Transmission Corp., 251 So.2d at 107 (affirming trial court’s sustaining 

of exception of vagueness) (emphasis added). Expropriation statutes “are to be 

construed strictly against the expropriator and liberally for the property owner” 

because they are in “derogation of the common right to own property.” Louisiana 

Intrastate Gas Corp., 542 So.2d at 706 (emphasis added); see also So. Natural Gas 

Co., 406 So.2d at 669. 

Appellants brought exceptions of prematurity on the grounds that BBP failed 

to comply with the statutory prerequisites prior to filing the expropriation suit. 1 R. 

100; 155. It was undisputed that information required by the statute was not 

provided to Theda Larson Wright and Peter Aaslestad but the trial court still denied 

their exceptions of prematurity. Pre-Trial Order, infra p. 34, ¶2. See also, 6 R. 
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1346-8; 1357. The trial court’s ruling is a question of law subject to de novo 

review and without deference to its legal conclusions. Cleco Evangeline, LLC, 813 

So. 2d at 353. See also, Rebel Distributors Corp. v. LUBA Workers’ Comp., 2013-

0749 (La. 10/15/13); 144 So.3d 825, 833; Bossier v. Garber, 2017-349 (La. App. 3 

Cir. 1/10/18); 235 So.3d 1200, 1202, reh’g denied (Mar. 7, 2018), writ granted, 

cause remanded, 2018-0541 (La. 6/15/18); 257 So.3d 684. 

Louisiana’s expropriation statutes require that private expropriating 

authorities follow very clear steps prior to commencing an expropriation 

proceeding. These requirements are mandatory and must occur before an 

expropriation action. See La. R.S. 19:2 (“[p]rior to filing an expropriation suit, an 

expropriating authority shall… comply with all of the requirements of R.S. 

19:2.2”) (emphasis added).    

La. R.S. 19:2.2 requires, inter alia, that a landowner be provided with notice 

detailing that they are entitled to certain information regarding the property to be 

acquired, as well as information about the appraisal, see, e.g. l9:2.2(A)(l)(a-c).6 

BBP’s own records showed that Appellant Larson Wright never received appraisal 

information as required by La. R.S. 19:2.2(A)(1)(a-c) and that the packet was sent 

back to the company with the U.S. Postal Service noting “no secure location 

available” at the address listed on April 3, 2017. 6 R. 1264-1266. BBP successfully 

                                                           
6 La. R.S. 19:2.2(A) requires that: 

A. Before exercising the rights of expropriation provided by R.S. 19:2, any 

expropriating authority referred to in R.S. 19:2 shall comply with the following: 

(1) Provide the owner whose property is to be taken with the following information 

from its appraisal or evaluation as to the amount of compensation due the owner 

for the full extent of his loss: 

(a) The name, address, and qualifications of the person or persons preparing 

the appraisal or evaluation. 

(b) The amount of compensation estimated in the appraisal or evaluation. 

A description of the methodology used in the appraisal or evaluation. 

(2) Offer to compensate the owner a specific amount not less than the lowest 

appraisal or evaluation. 
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sent other correspondence to Larson Wright before and after the appraisal 

information had been returned. 5 R 1234-1237. BBP had more than a year to 

comply with the statute and provide her with the appraisal information between the 

time the packet was returned in April 2017 and when BBP commenced the 

expropriation proceeding in July 2018 (after BBP had already started construction 

on her property). Id. The statute is clear that such information must be provided, 

not merely sent – particularly when the expropriating authority has confirmation 

that the information was not in fact provided. 

It was also undisputed that the company failed to provide Peter Aaslestad 

with notices required by La. R.S. 19:2.2. 6 R. 1357. However, the trial court ruled 

that the notice is not a statutory prerequisite and “any failure to provide such notice 

did not result in any prejudice.” Pre-Trial Order, infra p. 34, ¶2. 

First, a procedural due process violation is a harm in and of itself. See 

Archbold-Garrett, 893 F.3d at 322, citing Carey v. Piphus, 435 U.S. 247, 266, 98 

S.Ct. 1042, 1054, 55 L.Ed.2d 252 (1978) (“Because the right to procedural due 

process is ‘absolute’ in the sense that it does not depend upon the merits of a 

claimant’s substantive assertions... the denial of procedural due process should be 

actionable for nominal damages without proof of actual injury.”). Thus, whether or 

not Aaslestad was prejudiced by BBP’s failure to provide the notice is not the 

question the trial court should have asked.  

Second, the statute is clear that these are mandatory steps that must be taken 

“[p]rior to filing an expropriation suit.” La. R.S. 19:2. (emphasis added). When a 

law is clear and unambiguous and its application does not lead to absurd 

consequences, the law shall be applied as written, and no further interpretation may 

be made in search of the intent of the legislature. La. Civil Code art. 9. A statute 

must be “applied and interpreted in a manner that is logical and consistent with the 
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presumed fair purpose and intention the Legislature had in enacting it.” Sultana 

Corp. v. Jewelers Mut. Ins. Co., 2003-0360 (La. 12/03/03); 860 So.2d 1112, 1116.  

The trial court’s ruling that the requirements of section 19:2.2 are not 

prerequisites directly contradicts the plain language of the statute. Appellants 

Larson Wright and Peter Aaslestad were denied the process due them as 

landowners under Louisiana’s expropriation statute. Their exceptions of 

prematurity should have been granted. 

IV. The Trial Court Erred in Allowing Inadmissible Evidence of 

Economic Development and Incidental Benefits, and Not Allowing 

Evidence of Environmental and Economic Harm and the Users 

and Purpose of the Pipeline. 

 

The Louisiana Constitution prohibits "economic development, enhancement 

of tax revenue, or any incidental benefits to the public" from being considered in 

"determining whether the taking or damaging of property is for a public purpose 

...”. La. Const. Art. I, Sec. 4(B)(3). Rulings on the admissibility of evidence are 

reviewed for abuse of discretion. Bridgers v. Sw. Louisiana Hosp. Ass’n, 99-520 

(La. App. 3 Cir. 11/3/99); 746 So.2d 731, 735, writ denied, 1999-3402 (La. 

2/18/00); 754 So.2d 965.  

Prior to the trial of the expropriation, Appellants filed a motion in limine to 

exclude evidence BBP intended to offer of economic benefits of oil and petroleum 

products generally as inadmissible pursuant to La. Const. Art. I, Sec. 4(B)(3). 6 R 

at 1396:17-31. The trial court initially agreed with Appellants and granted the 

motion to exclude the evidence. 6 R. 1405: 22-27 (“I’ll grant the motion . . . I will 

not consider any tax revenue or economic development, but I will allow [BBP] to 

present evidence of the public benefit and the public purpose.”).  

However, over Appellants’ objection, see, e.g., 6 R. 1500:26-27; 7 R. 

1508:14-20, 1512:4, 1543, the trial court subsequently allowed lengthy testimony 

from BBP’s expert, David Dismukes, on the purported economic and incidental 
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benefits of oil and petroleum products. See 7 R. 1508 (allowing Dismukes to testify 

as to whether the increased diversity of supply of crude oil as a result of the 

Pipeline would lower prices for consumers), 1509 (discussing how greater crude 

oil transportation alternatives increase Louisiana refinery competitiveness), 1514 

(discussing how pipelines create new opportunities for commerce). However, on 

cross examination, Dismukes testified that he did not know who BBP’s shippers 

and customers were or how the oil would be used, rendering his testimony about 

the benefits entirely hypothetical, vague, and speculative and not connected to the 

actual Pipeline at issue in this matter. 7 R. 1547:13-1549:3. Later, the trial court 

refused to allow Appellants to question BBP’s Director of Right of Way, 

Taliaferro, about the Pipeline’s shippers and customers and even whether the oil 

would be for domestic use or export. 7 R. 1686:13-1689:17. 

The trial court refused to allow Appellants to pursue questioning of 

Dismukes as to the negative impacts of pipelines, whether environmental or 

economic. 7 R. 1551-1560:10. The trial court also prevented Appellants’ own 

wetlands expert, Scott Eustis, from testifying as to the negative environmental 

impacts of pipelines in Louisiana, including on flood control and land loss 

prevention efforts, the harms created by this particular Pipeline along its route, as 

well as cumulative effects of pipelines on the Basin, requiring that he limit his 

testimony to the specific parcel of land at issue. 7 R. 1562-63; 1614:24-1616:7. 

These rulings were in error. The Louisiana Constitution prohibits economic 

development, tax revenue, and other incidental benefits from being considered in 

determinations as to whether an expropriation is for a public purpose. It does not 

prohibit negative impacts from being considered. In 2006, in the wake of the U.S. 

Supreme Court's controversial ruling in Kelo v. City of New London, 545 U.S. 469 

(2005), the people of Louisiana voted to amend the Constitution to explicitly 

prohibit “economic development, enhancement of tax revenue, and incidental 
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benefit to the public” from considerations as to whether takings or damage to 

private property are for a public purpose. La. Const. Art. I, Sec. 4(B)(3); See also, 

Op. Att'y Gen. No. 07-0157 (Oct. 15, 2009) (the "...Louisiana Legislature 

expressly intended to create a constitutional protection for property owners in 

opposition to the decision handed down by the [U.S.] Supreme Court in [Kelo]."). 

The Louisiana Legislature sought to "narrow the scope of eminent domain 

authority in the state by providing more rigorous regulations on takings as well as 

providing a clear definition for the term 'public purpose."' Id. In doing so, the 

Legislature (affirmed by Louisiana voters) "effectively overruled all prior 

Louisiana jurisprudence created under the former constitutional provision." Id. 

In addition to allowing extensive evidence on economic development, the 

trial court allowed wide-ranging, far-flung, and speculative testimony about the 

many uses and purported incidental benefits of petroleum-based products. But 

when the trial court ruled that the Pipeline was necessary and for a public purpose 

it was without knowledge of whether any of these purported benefits were tied 

directly to the Pipeline because Dismukes testified that he did not know who the 

Pipeline’s actual shippers or customers were, to what uses the oil would be 

directed, 7 R. 1547:13-1549:3, and the trial court prohibited Appellants from 

questioning BBP’s representative about this matter, and whether the oil would be 

for domestic use or export, i.e. the purpose it would serve. 7 R. 1686:13-1689:17. 

See, e.g., Reasons for Judgment at 3-4. See cf. City of Oberlin v. FERC, 2019 WL 

4229074 (D.C. Cir. Sept. 6, 2019) (remanding back to FERC to explain whether 

serving foreign customers via foreign shippers satisfies the public convenience and 

necessity requirement for certification). 

These rulings were the very definition of arbitrary and capricious and 

severely prejudiced Appellants’ case. See Eldridge v. Carrier, 2004-203 (La. App. 

3 Cir. 11/17/04); 888 So.2d 365, 371, writ denied, 2004-3174 (La. 3/11/05); 896 
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