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PRELIMINARY STATEMENT

This Brief is submitted on behalf of Defendants Township of Mahwah
(“Township” or “Mahwah”), Thomas Mulvey, Property and Maintenance Inspector
and Geraldine Multrup, (collectively referred to as the “Defendants”) in
opposition to Plaintiffs’ Motion for Leave to Amend the Complaint.

Plaintiffs Ramapough Mountain Indians, Inc. and Ramapough Lenape
Nation (hereinafter referred to as “Plaintiffs” or “RMI”) claim in this action that
their right to assemble on property located at 95 Halifax Road in Mahwah, New
Jersey (herein after referred to as the “Property”) for religious, cultural,
educational and political purposes has been “constrained” by the Township’s
efforts to enforce its zoning ordinances through the issuances of abatement
letters, notification of the requirement to obtain a permit for structures and
activities on the land, and summonses with the potential for daily fines imposed
for each day that Plaintiffs remain in violation of Mahwah’s zoning ordinances.
More specifically, Plaintiffs complain about the demand from Geraldine Entrup
in a letters dated January 17, 2018 and April 24, 2018 notifying Plaintiffs of the
multiple violations on the Property and advising that if the violations are not
cured that summonses will begin to issue for each day that Plaintiffs remain in
violation and the resultant issuance the issuance of “daily” summonses signed
by Thomas Mulvey seeking fines for Plaintiffs’ failure to obtain a permit for group
prayer open to the public, a stone alter and prayer circle (see Proposed Amended
Complaint (“PAC”) 1948, 61, 62, 64). They also make reference in the Complaint

to the September 5, 2017 revocation of a 2012 zoning permit which allegedly
1
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recognized Plaintiffs’ use of masked poles and gatherings for religious use (see
PAC, 9945, n. 3 and 57).1

The summonses that are the gravamen of Plaintiffs’ claims pertaining to
the erection of structures and Mahwah’s Zoning Ordinance prohibiting any type
of assembly on privately owned land continue to be issued to Plaintiffs due to
the failure of Plaintiffs to file an application for a variance to be permitted to
conduct the activities it wants on the Property. To date, there has been no
disposition on those summonses by the Municipal Court and thus, no amount
of fines is presently owed and payable by Plaintiffs on those summonses to
anyone.

Nowhere in the Complaint do Plaintiffs set forth any facts that would
suggest that Plaintiff obtained permits for either the Prayer Circle, the Stone
Altar or use of the site for public assembly for any reason, including educational,
political, recreational, cultural or religious reasons. Thus, as set forth in the
Brief, Plaintiffs’ claims under the First and Fourteenth Amendments of the
United States Constitution (presumably pursuant to 42 U.S.C. §1983), for a
conspiracy pursuant to 42 U.S.C. §1985, and under the Religious Land Use and
Institutional Persons Act (“RLUIPA”) that are based upon the issuance of notices
and summonses by the Township in an effort to enforce its local land use

ordinances are subject to dismissal because in order to challenge a land use

1 As set forth more fully, infra, the 2012 permit was issued unilaterally by the former zoning
officer and, contrary to Plaintiffs’ assertions, was not a zoning permit but merely a permit
permitting the construction of a longhouse that was erroneously granted in the absence of an
application to the Zoning Board of Adjustment for a variance for religious use.

2
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decision, the governmental entity being challenged must be given the
opportunity to make a final decision on the matter under Article III’s “case or
controversy” requirement. Since Plaintiffs have never submitted even a single
meaningful application to the Township so as to be permitted to have large
gatherings (religious, cultural or otherwise) on the Property, and never even
attempted to obtain a permit for erection of any structures on the land, as
required under the Township’s ordinances and New Jersey Municipal Land Use
Laws, because the Property is located in a Conservation and flood plain zones,
their claims are not yet ripe. Accordingly, Plaintiffs cannot establish that they
have suffered an actual concrete injury in the matter at bar, and as a result, do
not currently have standing to have their claims adjudicated by the Federal
District Court.

Plaintiffs’ claims under RLUIPA and the First and Fourteenth Amendments
are subject to dismissal as there are only conclusory statements and formulaic
recitations of the elements needed to sustain those claims. Notably missing from
the Proposed Amended Complaint are any facts to suggest that there has been
any type of discriminatory or unequal application of Mahwah’s zoning
ordinances against Plaintiff and no facts to plausibly suggest that either
Defendants Mulvey or Entrup harbor any type of discriminatory animus against
Plaintiff. In fact, Plaintiff fails to identify even a single similarly situated non-
secular institutions that are permitted as of right in the C200 zone to use the
property for public assembly purposes or who has not been subjected to

enforcement actions for the same violations as Plaintiff. (PAC 959). These claims
3
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are also subject to dismissal since the issuance of summonses for each day that
Plaintiffs remain in violation of Mahwah’s zoning ordinances because they have
refused to file applications with the Township does not, as a matter of law, “shock
the conscience” nor “substantially burden” Plaintiffs exercise of their religion so

»

as to make it effectively impracticable for Plaintiffs to “simply pray.” Likewise,
Plaintiffs are judicially estopped from asserting a challenge to the revocation of
the 2012 permit and from claiming that they are not in violation of Mahwah’s
zoning ordinances or that the variance process is being applied in a
discriminatory manner since Plaintiffs did not obtain a favorable ruling on their
appeal of the revocation and since they lost their appeal of their municipal court
conviction in New Jersey Superior Court on January 10, 2019, wherein the Court
affirmed Plaintiffs’ conviction and imposed fines for each day that Plaintiffs were
in violation of Mahwah’s zoning ordinances when they erected certain structures

on the property without a permit.

As none of the allegations in the Proposed Amended Complaint are
sufficient to withstand a motion to dismiss the claims asserted by Plaintiff, the
District Court should deny Plaintiffs’ Motion for leave to amend the Complaint
in its entirety.

LEGAL ARGUMENT

POINT 1

A MOTION FOR LEAVE TO AMEND SHOULD NOT BE GRANTED WHEN
PLAINTIFFS’ CLAIMS WOULD BE SUBJECT TO DISMISSAL.

Although leave to amend the pleadings may be granted when justice so

requires, it should not be granted where there is bad faith or dilatory motive on
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the part of the movant, when doing so would create unfair prejudice to the
adverse party, or where the proposed cause of action would be futile. Foman v.
Davis 371 U.S. 178, 182 83 S.Ct. 227, 230, 9 L.Ed.2d 222(1962); and Grayson

v. Mayview State Hospital, 293 F.3d 103 (3d Cir. 2002).

Futility is demonstrated when a proposed amendment to the Complaint
would not survive a motion to dismiss pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure for failure to state a claim upon which relief may be

granted. Alvin v. Suzuki, 227 F.3d 107, 121 (3d Cir. 2000). A 12(b)(6) motion to

dismiss is appropriate to be granted where the facts as alleged by Plaintiffs
cannot support the cause of action being asserted so as to entitle Plaintiffs to

relief. Hishon v. King & Spalding, 467 U.S. 69, 73 (1984).

The purpose of a Rule 12(b)(6) motion to dismiss is to test the legal

sufficiency of the complaint. See Strum v. Clark, 835 F.2d 1009, 1011 (3 Cir.

1987). The United States Supreme Court in Ashcroft v. Igbal, 556 U.S. 662, 677-

78, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009), refined the standard for summary
dismissal of a complaint that fails to state a claim for it to be more exacting in
light of Rule 8(a)(2) of the Federal Rules of Civil Procedure’s requirement that a
complaint must contain a “short and plain statement of the claim showing that

the pleader is entitled to relief.” Expounding upon its opinion in Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)

wherein the United States Supreme Court had held that a “pleading that offers
labels and conclusions or a formulaic recitation of the elements of a cause of

action will not do,” the United States Supreme Court in Igbal had held that in
S
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order to survive dismissal of a Section 1983 complaint a plaintiff must allege
“sufficient factual matter” to show that the claim is facially plausible; otherwise
the complaint is subject to dismissal. Id. at 678-79. Likewise, since legal
conclusions are not entitled to be accepted as true, a legal bar to a plaintiff’s
complaint necessarily satisfies the federal motion to dismiss standard. Id. at

678; See also Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955,

167 L.Ed.2d 929 (2007); and Pinckney v. Jersey City, 140 N.J. Super. 96, 103

(L. Div. 1976) (dismissing complaint for the failure to file a timely notice of claim
or to petition the court within one year to file a late notice of claim).

It is well-settled that procedural issues such as standing, mootness and
ripeness are to be determined prior to any substantive analysis” on a motion to
dismiss pursuant to Rule 12(b)(1) or Rule 12(b)(6) of the Federal Rules of Civil

Procedure. ISP Envtl. Servs., Inc. v. City of Linden, Civ. No. 05-4249, 2007 WL

1302995, at *7, n.1 (D.N.J. May 3, 2007), citing Palazzolo v. Rhode Island, 533

U.S. 606 (2001). Indeed, the Third Circuit has analyzed standing and ripeness
issues in reviewing both a motion for failure to state a claim and a motion for

subject matter jurisdiction. County Concrete v. Roxbury, 442 F.3d 158, 163-64

(8d Cir. 2006) (reviewing ripeness decisions in appeal from Rule 12(b)(6)

dismissal); and Stern v. Halligan, 158 F.3d 729, 734 (3d Cir. 1998) (noting that

satisfaction of the finality rule in land use matters implicates a federal court’s
Article III subject matter jurisdiction). Accordingly, this Court should not permit
Plaintiffs to amend the Complaint if there is a legal bar to Plaintiffs’ claim based

on the doctrines of ripeness or standing, or if based upon the above analysis on
6
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a motion for failure to state a claim, it appears to a reasonable degree of
plausibility that the conduct alleged therein does not give rise to a claim for
religious discrimination or a substantial burden on religious exercise pursuant
to RLUIPA and the First Amendment, substantive due process violation, or for a

conspiracy.

POINT TWO
LEAVE TO AMEND SHOULD BE DENIED BECAUSE PLAINTIFFS CANNOT
ESTABLISH THAT THEY HAVE SUFFERED AN ACTUAL CONCRETE INJURY
IN THE MATTER AT BAR, AND AS A RESULT, DO NOT CURRENTLY HAVE

ARTICLE III STANDING TO HAVE THEIR CLAIMS ADJUDICATED BY THE
FEDERAL DISTRICT COURT.

In Count One of the Proposed Amended Complaint, Plaintiffs assert a claim
under the First and Fourteenth Amendments of the United States Constitution
for alleged violation of their right to free exercise of religion based upon actions
to enforce Mahwah’s zoning ordinances as it pertains to the erection of
structures in a C200 and flood plain zone, and to their assembly activities on the
Property without first obtaining a permit to do so. In Count Two Plaintiffs assert
a claim under the First and Fourteenth Amendments of the United States
Constitution for alleged violation of their right to “peaceably assemble” for, not
only religious purposes, but also for education, and for other political and
cultural reasons based upon the enforcement actions as alleged in Count One.
These claims are subject to dismissal due to the fact that they cannot establish
a concrete injury from an adverse zoning decision because of their refusal and

failure to submit a meaningful application in order to conduct the activities that
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they claim are being curtailed by Defendants’ actions to secure compliance with
the Zoning Ordinances.
A. Plaintiffs’ Claims Are Not Ripe Because Plaintiffs Have Refused To

File A Variance Application For Any Final Determination By The Local
Board Of Adjustment

Ripeness is a doctrine rooted in both Article III's case or controversy
requirement and prudential limitations on the exercise of judicial authority.

Murphy v. New Milford Zoning Comm'n, 402 F.3d 342, 347 (2d Cir. 2005); see

also, Suitum v. Tahoe Reg'l Planning Agency, 520 U.S. 725, 733 n. 7, 117 S.Ct.

1659, 137 L.Ed.2d 980 (1997); and Reg'l Rail Reorganization Act Cases, 419 U.S.

102, 138, 95 S.Ct. 335, 42 L.Ed.2d 320 (1974). The goal is to see “whether a
party has brought an action prematurely and counsels abstention until such
time as a dispute is sufficiently concrete to satisfy the constitutional and

prudential requirements of the doctrine”). Id; see also, County Concrete v.

Roxbury, supra, 442 F.3d 164 (stating that the ripeness doctrine serves to

determine Court explained the ripeness doctrine's “basic rationale is to prevent
the Courts, through avoidance of premature adjudication, from entangling

themselves in abstract disagreements.” Abbott Labs. v. Gardner, 387 U.S. 136,

148, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967); overruled on other grounds, Califano

v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192 (1977).
The rule of finality in land use disputes was first articulated in Williamson

County Regional Planning Commission v. Hamilton Bank, 473 U.S. 172, 105

S.Ct. 3108, 87 L.Ed.2d 126 (1985). Although that case involved a takings claim

under the Fifth Amendment, the finality rule has subsequently been expanded
8
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by our courts to other types of claims challenging land use decisions by
governmental entities, including Free Exercise Claims, Due Process Claims,

Equal Protection claims, and RLUIPA claims. See Congregation Anshei Roosevelt

v. Planning and Zoning Bd. Of Borough of Roosevelt, 338 Fed Appx. 214, 217,

fn4 (3d Cir 2009), citing Taylor Inv., Ltd v. Upper Darby Twp., 983 F.2d 1285 (3d

Cir. 1993); and Murphy, supra, 402 F.3d at 347. The rationale behind the

expansion of the finality rule to all types of land use disputes is due to the fact
that land use decisions concern a myriad of unique localized interests and affects
the surrounding community; as such, it is the local authorities who are in a
better position than the courts to assess the burdens and benefits of those

varying interests. Semeric Corp. of Delaware v. City of Philadelphia, 142 F3d

582, 598 (3d Cir. 1998). If those interests were ignored absent a final decision,
this would improperly convert the federal court from a court authorized by Article
IIT to review constitutional violations into a “super land use board of appeal.” Id.

Thus, in order for a constitutional challenge to a land use decision to rise
to the level of a justiciable case or controversy under Article III’s ripeness and
standing requirements, a local land use board must first be given a meaningful
opportunity to arrive at a definitive final decision with respect to the application
of its zoning regulations to the plaintiff’s proposed use of the particular property

in question. Id. at 597, quoting Williamson County, 473 U.S. at 191, 105 S.Ct.

3108. This requires a plaintiff to, at a minimum submit a meaningful variance
application prior to federal review on a land use dispute. Id. stating that

constitutional claims based on a denial of permit by initial decision makers are
9
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premature when the property owners did not avail themselves of available
subsequent procedures to obtain a final land use decision from the local

entity. See also Congregation Anshei, 338 Fed Appx. at 219 (holding that

plaintiff’s claims under RLUIPA were not ripe until they submitted an application
for a use variance and received a final determination from the local land use
board whether the Yeshiva would be permitted on the property (emphasis added);

Accord, House of Fire Christian Church v. Zoning Bd. Of Adj. of the City of

Clifton, 379 N.J. Super. 526 (App. Div. 2005) (remanding claim under RLUIPA
for development of a full record on the issue of whether applying for a conditional

use variance constitutes a “substantial burden” on the Rezem Family Associates

L.P. v. Borough of Millstone, 423 N.J. Super. 103 (App. Div. 2015) (implying that

a final decision is not rendered on a land use application until the zoning
decision is challenged through an action in lieu of prerogative writ available in
New Jersey and holding absent same, the principles of finality and ripeness that
are applied by the United States Supreme Court to land use cases would bar a
claim for deprivation of civil rights pursuant to 42 U.S.C. §1983).

Requiring a meaningful variance application as a prerequisite to federal
litigation enforces the long-standing principle that disputes should be decided
on non-constitutional grounds whenever possible, in addition to 1) aiding in the
development of a full record; 2) providing the Court with knowledge as to how a
regulation will be applied to a particular property; 3) obviate the need for the
court to decide the constitutional issue if a local authority provides the relief

sought; and 4) demonstrates the judiciary’s appreciation that land use disputes
10
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are uniquely matters of local concern more aptly suites for local resolution.”

Congregation Anshei, 338 Fed. Appx. At 217, citing Murphy, 402 F.3d at 348.

Here, Plaintiffs have refused, and thus failed, to satisfy the requirement
under Williamson of a final definitive decision with respect to Plaintiffs’ use of
the Property as evidenced by its failure to exhaust the variance process at the
local level as a prerequisite prior to federal review, which serves as a tool for the
reviewing federal court to know how the Township’s zoning regulations should
be applied to the unique parcel of land in question. Indeed, nowhere in the
Complaint do Plaintiffs state that they ever applied for a variance from the
Township in order to use the Property for public assembly on the property.

Indeed, the facts in the present case are analogous to that of Murphy
supra, wherein the Second Circuit found contrary to the District Court’s decision
that the plaintiff’s religious claims were not ripe for federal judicial review. In
that case, the plaintiffs were hosting Sunday afternoon Christian group worship
meetings since 1994 and after complaints were received from neighbors,
defendants first sent an informal letter advising that the meetings violated zoning
regulations, and then, sent a formal cease and desist order charging the Murphy
plaintiffs demanding that Plaintiffs no longer use their home as a meeting place
by numerous group of people who are not family on a regular basis. Critical to
the Court’s decision in dismissing the religious claims, the Murphy plaintiffs did
not appeal the cease and desist order to the Zoning Board of Appeals, where it

could have sought a variance from the zoning regulation.

11
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Similarly, to Murphy, supra, Plaintiffs cannot prove any sort of compliance

with Mahwah’s zoning ordinances whatsoever. According to Mahwah’s Zoning
Ordinances, any use not specifically designated as a principal permitted use, an
accessory use or conditional use is specifically prohibited from any zone in the
Township. See Ord Section 24-4.3. Thus, due to the fact that the Property is
located in Mahwah’s C200 Conservation Zone, which does not expressly permit
religious or cultural gatherings (or for that matter public assemblies of any type
on private property, i.e. land now owned by a governmental entity), as of right,
Plaintiff was required pursuant to New Jersey’s Municipal Land Use Law, at
N.J.S.A. 40:55D-70d to seek a variance and site plan approval before erecting
any structures or conducting any public gatherings on the Property. This
requirement was specifically communicated to Plaintiff by the Zoning Officer in
a letter dated April 13, 2017 following Plaintiffs’ application for a zoning permit
for a multitude of structures, uses, and activities. (see Exhibit D, Letter from
Michael J. Kelly, P.E. dated April 13, 2017). Specifically, Mr. Kelly informed
Plaintiffs that since it was requesting a non-conforming use not listed under
Defendant Township’s C-200 Zoning Ordinance, it should submit an application
for variance, to the zoning board of adjustment. (Id).

Subsequent to the denial of a zoning permit, Plaintiff complied with Mr.
Kelly’s instructions by filing an application for a d(2) use variance on June 12,
2017 to be permitted to “expand a legally created non-conforming use for
ceremonial, religious, and public assembly purposes” and to be permitted to

“provide accessory temporary structures to facilitate the historical use of the
12
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property.” (see Exhibit E, Plaintiffs’ application for a use variance dated June
12, 2017). This variance application was, however, inexplicably withdrawn by
Plaintiff on August 21, 2017 after Defendant Township has expressed its
willingness to consider Plaintiffs’ application in a hearing scheduled for
September 20, 2017. (see Exhibit F, letter dated August 21, 2017 withdrawing
Plaintiffs’ application for a use variance). Therefore, the Board was deprived of
any ability to address the unique concerns that Plaintiffs’ proposed use or
expansion of an allegedly pre-existing use presented to the Property and to the
surrounding community as they are required when granting variances to any
applicant. (see Exhibit G, Zoning Board of Adjustment Resolution dated
November 1, 2017). Furthermore, only good-faith efforts can constitute
acceptable performance to satisfy a requirement. Merely submitting a variance
only to then mysteriously withdraw same does not and cannot respectfully be
considered/constitute a “meaningful application for variance” as the Supreme

Court intended in Williamson supra. The failure of Plaintiff to file even one

variance application to conclusion means that Plaintiffs’ claims under RLUIPA
and the Free Exercise Clause challenging the Township’s actions to enforce its
zoning ordinances are unripe, as Plaintiff has not yet suffered a “concrete injury.”

For all of the foregoing reasons, this Court would respectfully benefit from
deferring initial review. Plaintiffs’ claims have not arrived in the present forum
in the concrete/final form that it can actually be due to its failure to submit a
variance application as the first step to resolving this land-use dispute. To that

effect, Defendant Township’s Zoning Board of Adjustment has been unable to
13
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render a final decision vis-a-vis proper uses of and/or in the property. Thus,
this Court is left without any guidance, as well as a lack of any measures to
evaluate how applicable land use regulations should be applied to this uniquely
situated Property.

For all of the foregoing reasons, the claims made by Plaintiff are subject to
dismissal on the basis of Plaintiffs’ failure to exhaust the variance process, and
therefore, the Court should deny Plaintiffs’ Motion for Leave to Amend the
Complaint.

B. Futility In Filing A Variance Application As Required By Mahwah’s
Ordinances Cannot Be Demonstrated By Plaintiffs.

To the extent that Plaintiffs may refer to the September 15, 2017 letter
written by Defendant Township in an attempt to demonstrate futility with the
variance process, and to be exempt from the ripeness requirement, such effort
would be flawed, if not wholly misplaced, since the revocation did not leave
Plaintiff without an opportunity to obtain the approvals it needed to conduct the
activities it wanted on the Property. This is because the revocation of the
erroneously issued 2012 permit for the construction of a Long House, similarly
to the denial of a zoning permit, is not a final decision under New Jersey
Municipal Land Use Law. In New Jersey, it is the local Board of Adjustment that
is tasked with the final authority to interpret a zoning ordinance, not the Zoning
Official. N.J.S.A. 40:55D-70b. Thus, Plaintiff could have timely appealed that

administrative decision by the Township Zoning Officer to Mahwah’s Board of

14
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Adjustment for a final decision, but did not do so. (see Exhibit J, Superior Court
Order and Transcript dated April 27, 2018).

In the alternative, Plaintiff could have also resubmitted an application for
a use variance on the property pursuant to N.J.S.A. 40:55D-70d. Filing an
application for a d(1) variance instead of a d(2) variance is not more onerous,
since both ultimately require the Board’s focus upon the applicant’s ability to
address the positive and negative criteria of the plaintiff’s application. As the
court in Williamson explained, ripeness requires Plaintiffs here to not only
submit a meaningful variance application as the first step, but it also requires
Plaintiffs to follow through and exhaust the variance process until it actually
obtains a final determination. The only exception to this is if the application is

demonstrated to be futile. Assisted Living Associates of Moorestown, LLC v.

Moorestown Tp., 996 F.Supp. 409, 426 (D.N.J. 1998). Futility, however, does

not completely exempt a property owner from applying for approvals in order to
have a ripe controversy, but only from submitting multiple applications where

an adverse result is clear. Id at 427 quoting Southern Pac. Transp. Co. v. City of

Los Angeles, 922 F.2d 498 (9th Cir. 1990), cert. den., 502 U.S. 943, 112 S.Ct.
382, 116 L.Ed.2d 333(1991) (other internal citations omitted).
Futility also cannot be demonstrated merely based on opposition by

neighbors to the application in the absence of any evidence that the local board

routinely denied variances based on such neighbor opposition. See Oxford

House v. City of St. Louis, 77 F3d 249 (8t Cir 1996); cert. denied, 519 U.S. 816,

117 S.Ct. 65, 136 L.Ed.2d 27 (1996). Rather, futility is demonstrated where
15
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either a zoning agency lacks discretion to grant relief sought by the plaintiff, or

has made it clear that all such applications will be denied. Murphy, supra, citing

Southview Assocs., Ltd. v. Bongartz, 980 F.2d 84, 98-99 (2d Cir.1992); see also

Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1012 n. 3, 112 S.Ct.

2886, 120 L.Ed.2d 798 (1992) (an application for a variance is not required when
it would be “pointless.”) (emphasis added).

Here, the Defendant Township does not lack discretion to grant variances,
nor has it dug in its heels and made clear that all such application will be denied.
Quite to the contrary, Defendant Township and its agents, Defendants Mulvey
and Entrup have been nothing but transparent about the Township’s permit and
variance processes and the Zoning Board of Adjustment even granted a hearing
date to Plaintiffs’ withdrawn variance application to resolve this issue more than
two (2) years ago (see Exhibit G, Zoning Board of Adjustment Resolution dated
November 1, 2017). Instead, it is Plaintiffs who come to the Court with unclean
hands by not giving the Township the opportunity to reasonably decide whether
to grant or deny Plaintiffs’ proposed uses and construction.

Furthermore, although Plaintiffs add facts to the Amended Complaint to
suggest that there has been a history of discrimination against them as a tribe,
and sets forth facts to indicate that there is strong neighbor opposition and that
other residents of Mahwah have directed slurs towards them at public meetings,
Plaintiffs have failed to allege that any of these discriminatory acts were
committed by any member or employee of the Township. However, the fact that

there has allegedly been strong opposition to the activities which Plaintiffs are
16
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conducting on the Property by persons living in the Township is of no
consequence where Plaintiffs have not alleged any facts to demonstrate that the
Zoning Board members continuously succumb to such pressure when
determining whether or not to grant a land use application. Nor have Plaintiffs
alleged that either Defendants Mulvey or Entrup have ever communicated to
Plaintiffs that their zoning application would be clearly denied. Not only has
such a sweeping declaration not been alleged to have been made on behalf of the
individual Defendants in the PAC, but is also absent from being alleged against
any single member of the Zoning Board of Adjustment. Indeed, not a single
member of the Zoning Board is even identified in the PAC as having made any
comments or acted in a manner which would suggest that filing an application
for a variance would be futile.

For all of the foregoing reasons, Plaintiffs are not entitled to benefit from
the futility exception to the finality rule in a land use dispute, and as such,
Plaintiffs’ Motion for Leave to Amend the Complaint should be denied.

POINT THREE

LEAVE TO AMEND THE COMPLAINT SHOULD BE DENIED FOR PLAINTIFFS’
FAILURE TO ALLEGE FACTS SUFFICIENT TO SUPPORT A CLAIM FOR A
VIOLATION OF THEIR FOURTEENTH AMENDMENT SUBSTANTIVE DUE
PROCESS RIGHTS.

In Count Four, Plaintiffs assert a claim under the Fourteenth Amendment
of the Constitution for alleged violation of their substantive due process right
due to their interest in the property located at 95 Halifax Road. Plaintiffs’ claims

in the land use context for a deprivation of their substantive due process rights
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are based entirely upon the alleged imposition of “coercive” fines, and alleged
“threats and intimidation tactics to cause Ramapough members to cease use of
their land.” (PAC 9103). As Plaintiffs correctly recognize in their Brief in support
of their motion to amend, in order for the actions of Mahwah Defendants to
constitute a violation of an applicant’s constitutional right to substantive due
process pursuant to the Fourteenth Amendment’s substantive due process
clause; and in order for that applicant to sustain a claim for monetary damages
pursuant to §1983 against them, a plaintiff must establish something more than
an action that is merely arbitrary, and unreasonable, or capricious. Rivkin v.

Dover Tp. Rent Leveling Board, 143 N.J. 352 (1996) (holding that “absent

egregious misconduct that shocks the conscience in the sense of violating
civilized norms of governance, or invidious discrimination on the part of a board
member or board, so long as the State provides a plain, adequate and timely
remedy to redress irregularities in the proceedings, a party aggrieved by the
determinations of a municipal . . .board does not have a claim for relief under
§1983.”).

Shortly after the New Jersey Supreme Court had decided Rivkin, the
United States Supreme Court held as follows: “It should not be surprising that
the constitutional concept of shocking duplicates no traditional category of
common-law fault, but rather points clearly away from liability, or clearly
towards it, only at the ends of the tort law’s spectrum of culpability. Thus we
have made it clear that the due process guarantee does not entail a body of

constitutional law imposing liability whenever someone cloaked with state
18
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authority causes harm...the Fourteenth Amendment [likewise] is not a font of
tort law to be superimposed upon whatever systems may already be

administered by the States.” County of Sacramento v. Lewis, 523 U.S. 833, 848

(1998). As to what constitutes conscience-shocking behavior in the land use
context, the New Jersey Supreme Court’s decision in Rivkin is again instructive
where it held that such claims must be reserved solely upon proof involving a
“gross abuse of power, invidious discrimination or fundamentally unfair

procedures.” See Rivkin, supra, 143 N.J. at 380. Given the type of conduct

necessary to violate a landowner’s rights under the Fourteenth Amendment, it is

not surprising that only rarely will the conduct of municipal government ever

give rise to such a constitutional violation. Id. at 365-366. Were it otherwise

true, virtually every alleged legal or procedural error of a local planning or zoning
board or governing body could be challenged pursuant to §1983 on the theory
that the erroneous application of state law somehow amounted to a

constitutional violation. Id. at 367; Accord, United Artists Theatre Circuit, Inc.

v. Twp. Of Warrington, 316 F.2d 392, 401 (3 Cir. 2003).

Here, there are no facts in the complaint to plausibly suggest that any
threats or intimidation tactics are being used by anyone from the Township to
prevent Plaintiffs from using their land. Indeed, the facts suggest otherwise; all
communications with Plaintiffs have been for the purpose of obtaining
compliance with Mahwah’s ordinances through notification of the specific
violations on the Property, and the resort to issuing summonses on a daily basis

was only after Plaintiffs refused to avail themselves of the procedure for obtaining
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permits for their non-conforming uses on the Property. In this respect, the
issuance of summonses is both legal and authorized by N.J.S.A. 40:49-5, which
permits a municipality to seek fines after providing a 30-day period for the owner
to cure zoning code violations. Here, more than four (4) months had passed from
the first notice of abatement dated January 17, 2018 before the Township began
issuing summonses for Plaintiffs’ violations of Mahwah’s zoning ordinances.
This lawful procedure, thus, cannot constitute the type of “conscience-shocking”
behavior that is necessary to sustain a substantive due process claim.

For all of the foregoing reasons, Defendants are entitled to a dismissal of
this claim, and Plaintiffs’ motion to Amend the complaint to assert a claim for
violation of their Fourteenth Amendment Substantive Due Process Claim same
should be denied.

POINT FOUR

LEAVE TO AMEND THE COMPLAINT SHOULD BE DENIED FOR THE
FAILURE TO ALLEGE ANY FACTS SUPPORTING A VIOLATION OF THEIR
RELIGIOUS EXERCISE OR ASSEMBLY RIGHTS UNDER THE FIRST
AMENDMENT AND RLUIPA.

In Counts Five through Seven, Plaintiffs assert a claim under the Religious
Land Use and Institutionalized Persons Act, 42 U.S.C. 2000cc, et seq. alleging
religious discrimination by claiming selective enforcement of Mahwah’s zoning
ordinances, disparate treatment on less than equal terms than similarly situated
landowners, and a substantial burden on their religious exercise through the

total exclusion of religious assemblies within their jurisdiction due to the

imposition of a land use ordinance and based upon the same enforcement
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actions upon which their First Amendment claims are based. Since the analysis
for determining whether there was a violation pursuant to RLUIPA is essentially
the same as the analysis employed by courts in determining whether an
applicant’s right to freedom of religion has been curtailed through application of
a municipality’s zoning ordinances, Plaintiffs’ inability to succeed in proving a
violation pursuant to RLUIPA will then also defeat their claims under the Free
Exercise Clause and Free Association Clause as contained in the First
Amendment of the United States Constitution as contained in the First and

Second Counts of the proposed Amended Complaint. See Lighthouse Institute

for Evangelism v. City of Long Branch, 406 F.Supp.2d 507, 520 (D.N.J. 2005).

As a general rule statutory and constitutional prohibitions against using
zoning laws to discriminate against a house of worship are not implicated merely
because there is any regulation of the house of worship. Id. at 517 (holding that
the intent of Congress in enacting RLUIPA which codifies pre-existing law in
cases implicating religion was not to exempt churches from zoning regulations);

and House of Fire Christian Church, supra at 544, quoting Joint Statement of

Senators Kennedy and Hatch, 146 Cong. Rec. S7774-01 at S7776 (July 7, 2000).
In fact, there is no bright-line rule in New Jersey against the total exclusion of a
church and other places of worship from residential districts, much less the
imposition of reasonable zoning regulations normally attendant to inherently
beneficial uses such as a church who are afforded a process by which to obtain

a variance or exemption from a municipality’s zoning laws. See Jehovah’s
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Witness Assembly Hall of Southern New Jersey v. Woolwich Township, 223 N.J.

Super. 55, 59 (App. Div. 1988); St. Joseph’s Korean Catholic Church v. Zoning

Bd. Of Adjustment of Borough of Rockleigh, 2006 WL 1320089 at *9 (App. Div.

2006) (holding that where houses of worship are permitted in other zones, this
does not render religious exercise “effectively impracticable”); and Kali Bari

Temple v. Bd. Of Adj., 271 N.J. Super. 241, 638 A.2d 839 (App. Div. 1994)

(holding that since larger churches are allowed in the residential zone that the
ordinance totally prohibiting dual uses of buildings in the residential zone as
applied to plaintiff who was seeking to make some minor renovations to his
private home in order to facilitate small groups of Hindu worshippers was

unconstitutional).

It is thus, clear that Mahwah is not necessarily required to give a religious
institution the right to be located in a certain zone when that use would not fit

in with the character of the neighborhoods within the Borough. Township of

Dover v. Board of Adjustment, 158 N.J.Super. 401, 386 A.2d 421 (App. Div.

1978) (recognizing that township, through its governing body, is empowered to

establish essential land use character of the municipality). Accord, Coventry

Square v. Westwood Zoning Bd. of Adjustment, 138 N.J. 285, 293 (1994) and St

Gabriel’s Syrian Orthodox Church v. Borough of Haworth, 2006 WL 3500965, at

*10 (Law Div. 2006) (holding that ordinance excluding churches from a
residential zone did not violate any of the plaintiffs religious rights when it was

completely neutral and not aimed at curtailing religious exercise in the privacy
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of one’s home). Nor have Plaintiffs in the matter at bar identified any similarly
situated non-secular institutions that are permitted as of right in the C200 zone.
Therefore, any claim that is based on Mahwah’s Ordinances as being
discriminatory on its face because religious assembly is not permitted in the

C200 Conservation Zone is not cognizable under section 1983.

Furthermore, to demonstrate a violation of RLUIPA on the basis of a
neutral zoning regulation of general applicability, a plaintiff first has the burden
of showing that the land use regulation imposed a “substantial burden” on the

religious exercise of plaintiff. 42 U.S.C. 2000cc-(a) (1). See also House of Fire

Christian Church v. Zoning Board of the City of Clifton, 379 N.J. Super. at 544-

47 (2004). A “substantial burden” must place more than an inconvenience or
incidental effect upon religious exercise in order to violate RLUIPA. See

Lighthouse Institute for Evangelism, Inc. v. City of Long Branch, supra, 406 F.

Supp.2d at 515 (D.N.J. 2005). To meet this burden in the context of the denial
of an application, the governmental action must be shown to make the use of
real property for the purpose of religious exercise “effectively impracticable.” Id.
A “substantial burden” does not result merely because a land use regulation
makes the practice of the applicant’s religion inconvenient or more expensive.
Id. After all, RLUIPA is not intended to provide religious institutions with
immunity from land use regulation, nor does it purport to exempt a religious
institution from applying for variances or special permits or exceptions or other

relief where available without discriminatory intent or unfair delay. Id. at 517;
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see also, House of Fire Christian Church, supra 379 N.J. Super. at 544. If it

were otherwise, this would require municipalities to impermissibly favor religious
uses rather than to treat them equally with other secular land owners. Civil

Liberties for Urban Believers v. City of Chicago (“CLUB”), 342 F.3d 752 (7t Cir.

2003) (holding that “no such free pass for religious land uses masquerades
among the legitimate protections RLUIPA affords to religious exercise.”); see

also Westchester Day School v. Village of Mamaroneck, 386 F.3d 183, 189 (2004)

(“Westchester 1”) (“As a legislative accommodation of religion, RLUIPA occupies a
treacherous narrow zone between the Free Exercise Clause, which seeks to
assure that government does not interfere with the exercise of religion, and the
Establishment Clause, which prohibits the government from becoming entwined
with religion in a manner that would express preference for one religion over

another, or religion over irreligion.”).

The fatal flaw to Plaintiffs’ claims under the First Amendment and RLUIPA
lies in the fact that Plaintiffs cannot establish a substantial burden to their
religious exercise exists as a result of any of the enforcement actions taken
against them by the Township, as a matter of law. This is because Plaintiffs are
currently in violation of Defendant Township’s C-200 Zoning Ordinance, as well
as a variety of other land use regulations, and have refused to comply with the
zoning application process to date for their continued use of the property for

religious gatherings open to the public. See Code §24:11.2(b) and (d); 24:11.3,

24



Case 2:18-cv-09228-CCC-JBC Document 71 Filed 01/23/19 Page 33 of 48 PagelD: 1589

4:11.5(b) and (b)(1); 24:11.5(c); and 24:11-22 at

http:/ /clerkshqg.com/ Content/ Mahwah-nj/ books/Zoning/ mahwahc24.htm

(relevant parts only). It is well-settled that the requirement that religious
institutions go through a routine permit process or variance application does not
constitute a substantial burden on religious exercise/ assembly and does not

run afoul of RLUIPA. St. Gabriel’s, supra, at *15 (holding that compliance with

land use regulations does not violate a church’s right to religious speech and

assembly); see also Fortress Bible Church v. Feiner, 694 F.3d 208, 218-19 (2nd

Cir. 2012); Konikov v. Orange County, 410 F.3d 1317, 1323 (11th Cir.

20095) (“[R]equiring applications for variances, special permits, or other relief

provisions [does| not offend RLUIPA's goals.”); San Jose Christian College v. City

of Morgan Hill, 360 F.3d 1024, 1035-36 (9th Cir. 2004) (holding that a city's

requirement that plaintiff refile a “complete” permit application did not

constitute a substantial burden); CLUB, supra, 342 F.3d at 761-62 (finding that

“the scarcity of affordable land available for development in R zones, along with
the costs, procedural requirements, and inherent political aspects of the Special
Use, Map Amendment, and Planned Development approval processes” did not

impose substantial burden on religious institutions); and Hale O Kaula Church

v. Maui Planning Commission, 229 F.Supp.2d 1056, 1071 (D.Haw.

2002) (holding that laws designating various zones and requiring special use
permits did not impose a substantial burden on religious institution). And since
Plaintiffs have failed to identify even one landowner in the C200 zone who had

violated Mahwah'’s zoning ordinances, but who were not issued summonses by
25
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the Township, they likewise cannot sustain a claim for unequal or discriminatory
treatment under RLUIPA or the First Amendment.

For all of the foregoing reasons, it is clear that the applicable zoning
ordinances of the Township are not discriminatory on its face and have not been
discriminatorily implemented against Plaintiffs; nor have Plaintiffs sufficiently
pled facts to demonstrate that the application of Mahwah’s zoning ordinances
and the statutory procedure for obtaining a use permit for Plaintiffs’ proposed
religious and cultural use of the property makes the exercise of their religion
virtually impracticable. Thus, it is respectfully requested that Plaintiffs’ claims

in the Amended Complaint be dismissed for the failure to state a claim.

POINT FIVE

LEAVE TO AMEND SHOULD BE DENIED FOR THE FAILURE TO ALLEGE ANY
LEGALLY COGNIZABLE FACTS TO SUPPORT A CLAIM FOR CONSPIRACY.

In Count Three Plaintiffs assert a claim for conspiracy pursuant to 42
U.S.C. §1985. To prevail on a claim for conspiracy pursuant to 42 U.S.C. §1985
(3), a plaintiff must, at a minimum allege facts establishing: (1) a conspiracy; (2)
that is motivated by a racial or class based discriminatory animus designed to
deprive, directly or indirectly, any person or class of persons to the equal
protection of the laws; (3) an act in furtherance of the conspiracy; and (4) an
injury to person or property or the deprivation of any right or privilege of a citizen

of the United States. Russo v. Voorhees Twp., 403 F. Supp. 2d 352, 359 (D.N.J.
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20059), citing Lake v. Arnold, 112 F.3d 682, 685 (3d Cir.1997), and see Griffin v.

Breckenridge, 403 U.S. 88, 102, 91 S.Ct. 1790, 29 L.Ed.2d 338 (1971).

As it pertains to the second element, it is significant that Section 1985(3)
does not prohibit all conspiracies but only those entered into “for the purpose of
depriving either directly or indirectly, any person or class of persons of the equal
protection of the laws, or of equal privileges and immunities under the laws.” 42
U.S.C. § 1985 (3). The Supreme Court has stated that “the language requiring
the intent to deprive of equal protection, or equal privileges and immunities,
means that there must be some racial, or perhaps otherwise class-based,

»

invidious discriminatory animus behind the conspirators' action.” Russo v.

Voorhees Twp., 403 F. Supp. 2d at 359, citing Griffin v. Breckenridge, supra.

The Supreme Court in Bray v. Alexandria Women's Health Clinic, 506 U.S. 263,

268, 113 S. Ct. 753, 758, 122 L. Ed. 2d 34 (1993) clarified that a class for
purposes of Section 1985(3) must be “something more than a group of
individuals who share a desire to engage in conduct that the Section

1985(3)defendants disfavors. Lake v. Arnold, 112 F.3d 682, 685 (3d Cir. 1997).

Animus against the class must be based on: (1) immutable characteristics for
which the members of the class have no responsibility; and (2) historically

pervasive discrimination. Russo, supra, (holding that “sex, like race and national

origin, is an immutable characteristic determined by the accident of birth” and
holding that the impoverished is not a class intended to be protected under

Section 1985).
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Here, Plaintiffs allege Defendants Township and its agents have expressed
their religious animus towards and have discriminated against Plaintiffs based
on their religion. But, because one’s religion is not determined at birth, and is
not an immutable characteristic unable to be changed, Plaintiffs claims against
Defendant Township and its agents based on religious animus cannot succeed
because it fails to satisfy the requirement of what constitutes a protected class
under 42 U.S.C. § 1985 (3).

Assuming arguendo that this Court determines that Section 1985(3)
protects religious discrimination on equal terms as immutable characteristics
such as race and sex, Plaintiffs’ claim would nonetheless fail for the failure to
allege sufficient facts establishing the existence of a conspiracy. Because
conspiracy is the first element needed to be satisfied in order to state a Section
1985 claim, the New Jersey District Court provides guidance as to the elements
of conspiracy: Plaintiffs must allege that the Defendant (1) entered into an
agreement with at least one other person, (2) for the purpose of committing an
unlawful act, and (3) one of the conspirators then took at least one overt act in

furtherance of the agreement, and (4) plaintiff suffered some damage as a result.

Warren v. Fisher, No. CIV.A. 10-5343 JBS, 2011 WL 4073753, (D.N.J. Sept. 12,

2011), citing Banco Popular North America v. Gandi, 184 N.J. 161, 177, 876

A.2d 253 (2005). Thus, an agreement is a necessary component of a conspiracy.

Russo, supra; see also Graves v. U.S., 961 F.Supp. 314, 320 (D.D.C.1997)

(emphasis added).
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Here, the gravamen of Plaintiffs complaint is based on the issuance of
“crippling” summonses by the Township for their violation of Mahwah’s zoning
ordinances. Plaintiffs allege in support of their claim for a conspiracy for
issuance of these summonses, that 1) “Mahwah and its agents are acting at the
behest of, and in partnership with, the Polo Club...members [who] have publicly
expressed that their goal is to drive Ramapough [Plaintiffs] off of their property”;
2) “...representatives of the Mahwah Council, including the Mayor, regularly
visited and conferred with the Polo Club regarding action to take against
Ramapough [Plaintiffs]”; 3) “agents of the Township maintain close cooperation
with the Polo Club in a coordinated campaign against the Ramapough
[Plaintiffs].” (PAC q70-71, 976 and Y81. None of these allegations are sufficient
to support a claim for a conspiracy against the Mahwah Defendants.

First, the issuance of summonses is not an illegal act that would support
a claim for damages under 42 U.S.C. 1985 (3) as it is expressly authorized by
the New Jersey State Legislature and has been affirmed to be appropriate as it
pertains to Plaintiffs’ violations of Mahwah’s Zoning Ordinances. (see Exhibit P
Judge Bachman’s Decision dated January 10, 2019).

Second, Plaintiffs have not alleged any relevant nor concrete facts to
buttress any claims it has made against Defendant Township, let alone a
conspiracy claim as the aforementioned allegations do not raise any inference
that Defendants and the HOA had come to any concerted agreement with respect
to any illegal act. In fact, Plaintiffs fail to allege any facts in the Amended

Complaint to satisfy the who, what, where why, of even one element of
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conspiracy, that is: 1) when these allege meetings took place; 2) where these
allege meetings and partnerships took place; 3) who were the participants in
these meetings; 4) what evident agreement(s) has Defendants Township and Polo
Club entered into; 5) what evident overt unlawful act(s) has Defendants
Township and Polo Club actually committed; 6) which of the conspirators,
Defendant Township and/or Polo Club, has committed an overt act to further
the agreement, if any; and 7) what damage has Plaintiffs actually suffered.

And even if it is alleged that the summonses were allegedly issued after
some alleged incident involving the Polo Club members or after other township
residents’ complaints regarding Plaintiffs’ activities at the property, this
allegation falls far short of inferring Defendant Township’s issuance of
summonses were part of a larger plot to discriminate against Plaintiffs. Indeed,
it is well-settled that a “[clomplaint by a private citizen urging officials to
investigate does not suggest the existence of a corrupt agreement between the
citizen and the officials, who are free to act upon or ignore such letters in their

discretion.” Warren v. Fisher, Civ. No. 10-5343 JBS, 2011 WL 4073573, at *4

(D.N.J. Sept. 12, 2011) (holding that sending letters of complaint urging an
investigation into violations and causing multiple site inspections and charging
tens of thousands of dollars do not meet the Igbal plausibility standard for a
conspiracy). Accordingly, Mahwah’s decision to issue violations to Plaintiffs at
any alleged urging of the HOA members, even if true, does not and cannot raise
an inference that their enforcement actions were part of any unlawful agreement

with the Polo Club Defendants. This is especially true in light of Mahwah’s
30



Case 2:18-cv-09228-CCC-JBC Document 71 Filed 01/23/19 Page 39 of 48 PagelD: 1595

legitimate interest to keep the peace in its own township and obligation to
investigate and issue summonses for violations should an unlawful act in
violation of zoning ordinances have been committed by a private land owner.

For all of the foregoing reasons, it is respectfully requested that the Court

deny Plaintiffs their motion to amend the Complaint with a conspiracy claim.

POINT SIX

LEAVE TO AMEND THE COMPLAINT SHOULD BE DENIED SINCE THE
IDENTICAL CLAIMS WERE RAISED IN OR HAVE BEEN ADJUDICATED BY
THE NEW JERSEY STATE SUPERIOR COURT

Prior to filing the instant action in federal court, Plaintiffs filed an appeal
of the Zoning Officer’s decision on September 15, 2017 to rescind the 2012
permit (see Exhibit I, Complaint dated October 27, 2017, BER-L-7435-17). The
appeal was not, however, filed with the Board of Adjustment in accordance with
New Jersey’s Municipal Land Use Law at N.J.S.A. 40:55D-72, but rather was
filed with the New Jersey Superior Court in Bergen County, New Jersey as an
action in Lieu of Prerogative Writ, pursuant to New Jersey Court Rule 4:69-1, et
seq. (Id). In the Superior Court Complaint, Plaintiffs raised the very same facts
and claims for due process violations and for an injunction as they have pled in
the current Complaint to challenge the revocation of their 2012 permit. (Id). In
state court, the Township moved to dismiss Plaintiffs’ Complaint as untimely
and for the failure to exhaust administrative remedies on or about January 31,
2018. To avoid a dismissal by the Court of their Complaint, Plaintiffs agreed at
oral argument on the Township’s Motion to Dismiss to voluntarily dismiss the

Complaint with prejudice (see Exhibit J, Superior Court Order and Transcript
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dated April 27, 2018). Thus, Plaintiffs appeal of the zoning officer’s revocation of
their 2012 permit was dismissed by the Superior Court with prejudice on April
27, 2018 (see Exhibit J, Superior Court Order and Transcript dated April 27,

2018).

On or about November 17, 2017, Plaintiffs were convicted on the
summonses that had been issued as a result of the construction and
maintenance of several structures, (cooking shack, sweat lodge, longhouse, tents
etc.) and use of the property as a campground without a permit (see Exhibit K,
Municipal Court Transcript). Using the definition of a “structure” contained
within the Municipal Land Use Laws of New Jersey, the Court concluded that
the prayer circle and series of totem poles with a face carved on it were structures
because they were constructed of a combination of materials for ornamentation.
Thus, the Judge found Plaintiffs guilty on all of the summonses issued for not
obtaining a permit before erecting those structures along with others on the
property without a permit, and determined that there should be a minimum fine
of $100.00 imposed for each of the 103 days that Plaintiffs did not abate the
violations following the notice period of 67 days for compliance with the
Township’s Zoning Ordinances. This ruling was subsequently appealed by
Plaintiffs in the Superior Court and a trial de novo was held. Following said trial,
an Order upholding the municipal court conviction for the summonses issued
by the Township was entered by Judge Keith A. Bachmann on January 10, 2019

(see Exhibit P, Decision dated January 10, 2019).
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In addition, Plaintiffs have also raised the same religious discrimination
and RLUIPA issues in another Superior Court action that was brought by the
Township against Plaintiffs for injunctive relief under Docket Number BER-L-
003189-17. The Answer filed by Plaintiffs clearly raises the very same issues
that are being raised affirmatively in the matter at bar, including the issue of
whether the Township’s efforts to enforce its zoning ordinances by issuing
summonses constitutes a substantial burden on the exercise of religion,
allegedly in violation of RLUIPA (see Exhibit L, Answer and Fourth Affirmative

Defense dated June 15, 2017).

Plaintiffs entered into a settlement of the aforementioned Superior Court
case (BER-L-3189-17) pending against them in February 2018, and said
settlement was placed on the record before the Honorable Superior Court Judge
Lisa Perez-Friscia on February 28, 2018. Plaintiffs, however failed to approve
and execute a written agreement memorializing the settlement. Thus, this action
has been reinstated to the active calendar and is still pending a disposition in
state court. Upon information and belief, there is presently a trial date on this
and the HOA’s complaint against Plaintiffs that is scheduled for January 30,

2019.

As Plaintiffs’ RLUIPA and Free Exercise claims with respect to the use of
the property have been raised in several court actions, and adjudicated, there is
no question that the Amended Complaint is barred by res judicata, and/or under

Full Faith and Credit principles of comity should be dismissed. The U.S.
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Supreme Court “has long recognized that the determination of a question directly
involved in one action is conclusive as to that question in a second suit.” B & B

Hardware, Inc. v. Hargis Indus., Inc., 135 S.Ct. 1293, 1302-1303 (2015) (citation

omitted). The general rule for application of issue preclusion is that “[w]hen an
issue of fact or law is actually litigated and determined by a valid and final
judgment, and the determination is essential to the judgment, the determination

is conclusive in a subsequent action between the parties,” even if the issue recurs

in the context of a different claim. Id. at 1303 (emphasis added); and see Taylor

v. Sturgell, 553 U.S. 880, 892, 128 S.Ct. 2161, 171 L.Ed. 2d 155 (2008), citing

New Hampshire v. Maine, 532 U.S. 742, 748 (2001). In other words, issue

preclusion prevents parties or their privies from re-litigating an issue already

litigated in a valid, final judgment on the merits. Simoni v. Luciani, 872

F.Supp.2d 382, 388-389 (D.N.J. 2012).

The doctrine of issue preclusion “ensures that ‘once an issue is actually
and necessarily determined by a court of competent jurisdiction, that
determination is conclusive in subsequent suits based on a different cause of

2

action involving a party to the prior litigation.” Burlington Northern R. Co. v.

Hyundai Merchant Marine Co., Ltd., 63 F.3d 1227, 1231 (3d Cir. 1995). As a

result, modern application of issue preclusion doctrine no longer requires

complete identity of parties in the two actions. Peloro v. U.S., 488 F.3d 163, 175

(3d Cir. 2007) (under the modern doctrine of non-mutual issue preclusion, a
litigant may also be estopped from advancing a position that s/he presented and

lost in a prior proceeding against a different adversary). Thus, all that is now
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required for preclusion to apply to materially similar issues is that the party
against whom preclusion is being asserted “must have had a ‘full and fair’

opportunity to litigate the issue in the first action.” B&B Hardware, supra, 135

S.Ct. at 1303, citing University of Tennessee v. Elliott, 478 U.S. 788, 797 (1986)

(holding that the Full Faith and Credit Clause’s purpose is served by giving

preclusive effect to the fact finding of state administrative tribunals).

Likewise, federal courts have recognized several circumstances under
which it is justiciably preferable not to exercise jurisdiction over a constitutional
claim. Those circumstances to which abstention is applied are: to avoid deciding
a federal constitutional question when the case may be disposed on questions

of state law; Railroad Comm’n of Texas v. Pullman, 312 U.S. 496 (1941) to avoid

needless conflict with the administration by a state of its own affairs, Burford v.

Sun Oil Co., 319 U.S. 315 (1943); to avoid duplicative litigation, Colorado River

Water Conservation District v. United States, 424 U.S. 800 (1976); and to refrain

from hearing constitutional challenges to state action in which the federal action
is regarded as an improper intrusion on the right of the state to enforce its own

laws in its courts pursuant to Younger v. Harris, 401 U.S. 37 (1971).

The Supreme Court in Younger established a principle whereby federal
courts are required to abstain from exercising jurisdiction over a federal claim
when federal adjudication would disrupt an ongoing state criminal proceeding.
Since that decision, this “highly important” principle has been extended to civil

proceedings as well as to state statutory administrative proceedings. Moore v.
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Sims, 442 U.S. 415 (1979); and Williams v. Red Bank Board of Education, 662

F.2d 1008, 1017 (3d Cir. 1981) (noting that the Younger abstention doctrine is
rooted in the notion of “comity”) (overruled on other grounds as recognized in

Schall v. Joyce, 885 F.2d 101, 108 (3d Cir. 1989)).

For example, in Pappas v. Twp. of Galloway, 565 F. Supp. 2d 581 (D.N.J.

2008), the Pinelands Commission commenced litigation against the plaintiff in
New Jersey state court in 2001, after the Commission discovered that the
plaintiff had apparently conducted unauthorized development on freshwater
wetlands in violation of the Pinelands Protection Act, N.J.S.A. 13:18A-1 to-58,
and the Comprehensive Management Plan, N.J.S.A. 7:50-1 to-10:16. In 2003,
the court granted the Pinelands Commission's motion for summary judgment,
the Commission Director denied the plaintiff's application for a waiver, and on
May 11, 2007, the Commission upheld the denial of the plaintiff's waiver request.
The plaintiff then appealed the Commission's resolution denying his waiver
request to the Superior Court of New Jersey, Appellate Division, which was

pending when the plaintiff filed the Federal Court action on September 17, 2017.

The Pappas Court then granted the defendants’ motion to dismiss based
upon the Younger abstention doctrine since the state court action was ongoing.
The Pappas Court explained that, based upon the holding in Addiction

Specialists, Inc. v. Township of Hampton, 411 F.3d 399, 408 (3d Cir. 2005), the

Federal Court may abstain under Younger where: “(1) there are ongoing state

proceedings that are judicial in nature; (2) the state proceedings implicate
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important state interests; and (3) the state proceedings afford an adequate
opportunity to raise the federal claims.” Id. In that case, both actions revolved
around whether the Pinelands Commission acted lawfully in denying the
plaintiff's request for a waiver from New Jersey laws proscribing construction on
freshwater wetlands. The state proceedings implicated important state interests
since “zoning and land use issues are of traditional significance to states,” and
“[a]s such, it may often be appropriate to invoke abstention to avoid deciding

land use cases in federal court.” Id. at 588, quoting Addiction Specialists, supra

411 F.3d at 409. Regarding the last prong, the court held that plaintiff failed to
meet his burden of demonstrating that he did not have an adequate opportunity

to raise the federal claims in state court. Id. at 589-90, quoting Schall v.

Joyce, 885 F.2d 101, 107 (3d Cir. 1989). Since all three (3) prongs were satisfied,
the Federal Court held that the Younger abstention doctrine was appropriate in

that case.

In the matter at bar, it is clear that the both issue preclusion and the
Younger because their appeal challenging said revocation under Docket Number
BER-L-7345-17 was dismissed with prejudice by the New Jersey Superior Court
on April 27, 2018. (See Exhibit J, Superior Court Order and Transcript dated
April 27, 2018). In New Jersey, a judgment of involuntary dismissal or a
dismissal with prejudice, no matter how obtained, constitutes an adjudication
on the merits in favor of the dismissed party “as fully and completely as if the

order had been entered after trial.” In the Matter of Estate of Gabrellian, 372
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N.J. Super. 432, 447 (App. Div. 2004), quoting Velasquez v. Franz, 123 N.J. 498,

507 (1991)); see also Mack Auto Imports, Inc. v. Jaguar Cars, Inc., 244 N.J.

Super. 254, 259 (App. Div. 1990). Even a dismissal with prejudice following
settlement of a claim can have preclusive effect under the equitable doctrines of
res judicata, collateral estoppel, judicial estoppel, and the entire controversy
doctrine, all of which effectively act to bar re-litigation of claims or issues that

were raised or which could have been raised in prior litigation. In the matter of

Estate of Gabrellian, supra, at 447 (precluding a subsequent claim involving the

same issue of intent underlying a prior judicial proceeding which had been
dismissed with prejudice as the result of a settlement). The rationale underlying
these preclusive doctrines against persons or their privities from raising the
same claims, issues, and facts necessary to support their newly asserted claims
are identical, and essentially recognizes that fairness to the defendant and sound

judicial administration require a definite end to litigation. Watkins v. Resorts

International Hotel, 124 N.J. 398, 412-13 (1991). Accordingly, Plaintiffs cannot

now bring a new claim in a different forum based upon an alleged illegal

revocation of the 2012 zoning permit.

Next, RMI’s claims in the Complaint represent nothing more than a re-

pleading of RMI’s affirmative defenses in Township of Mahwah v. Ramapough

Mountain Indians, Inc., Docket No. BER-L-3189-17 (Law Div. 2017) as violations

in the instant matter. In that case, RMI asserted that the Township was enforcing

its Zoning Ordinance “in bad faith solely for the purposes of harassment and
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religious discrimination in contravention of the Religious Land Use and
Institutionalized Persons Act.” This case is still pending adjudication, and
therefore the instant matter represents a premature challenge to matters that
are currently the subject of an ongoing matter in Bergen County Superior Court.
Furthermore, this case implicates a predominant and important state interest
since it challenges enforcement of the Township’s zoning ordinances to a unique

parcel of land which is expressly designated for conservation. See Addiction

Specialists, supra at 409. Accordingly, Younger abstention is appropriate to be

applied by the District Court where Plaintiffs have presented the very same
federal claims contained in their Amended Complaint as affirmative defenses in

the Bergen County matter.

Furthermore, to the extent that Plaintiffs challenge the summonses issued
by the Township for zoning violations as illegal, discriminatory, or otherwise
unconstitutional in this action following the Township’s revocation of the 2012
Zoning Permit, it is significant Plaintiffs were convicted of violating the zoning
ordinances due to their erection of various structures on the property without a
permit. They then appealed said conviction and imposition of fines to the New
Jersey Superior Court and lost. More specifically, The Superior Court found the
conviction to be proper due to the fact that RMI had failed to submit even one
formal application to the Zoning Board for a final decision and therefore, they
were clearly in violation of Mahwah’s zoning ordinances. The Superior Court

also rejected any challenge to the application of Mahwah’s zoning ordinances on
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the basis that it violated RLUIPA or their religious freedom rights. Accordingly,
this unfavorable decision is entitled to Res Judicata effect and/or a dismissal of

the claims brought by Plaintiffs herein. See Heck v. Humphrey, 512 U.S. 477,

486-47 (1994) (holding that a plaintiff is foreclosed from obtaining damages in a
Section 1983 action if an unfavorable decision on a constitutional claim would

imply the invalidity of the conviction).

For all of the foregoing reasons, Plaintiffs cannot sustain the claims made
in the Complaint in federal court, after having lost all such challenges to the very
same actions complained about in the Complaint and since there is also another
state court action pending adjudication. Accordingly, it is clear that under these

circumstances, Plaintiffs Motion to Amend the Complaint must be denied.

CONCLUSION

It is respectfully requested that Plaintiffs’ motion for leave to amend be

denied for all of the reasons set forth herein.

CLEARY GIACOBBE ALFIERI JACOBS, LLC
Attorneys for defendants Township of Mahwah,
Geraldine Entrup and Thomas Mulvey

By: /s/ Ruby Kumar-Thompson
Ruby Kumar-Thompson, Esq.
rkumarthompson@cgajlaw.com

Dated: January 23, 2019
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ELECTRONICALLY FILED
IN THE
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

RAMAPOUGH MOUNTAIN INDIANS,
INC., and RAMAPOUGH LENAPE Case No. 2:18-cv-09228-CCC-JBC
NATION,

PLAINTIFFS CIVIL ACTION

V.
CERTIFICATION OF COUNSEL IN

TOWNSHIP OF MAHWAH, RAMAPO SUPPORT OF DEFENDANTS’

HUNT & POLO CLUB ASSOCIATION, OPPOSITION TO PLAINTIFFS’
INC., GERALDINE ENTRUP, THOMAS MOTION FOR LEAVE TO FILE
MULVEY, JOHN and JANE DOES 1- FIRST AMENDED COMPLAINT

14, JOHN DOE ENTITIES 1 and 2,

DEFENDANTS.

I, RUBY KUMAR-THOMPSON, ESQ., being duly sworn upon my oath, do
hereby certify as follows:

1. [ am an attorney at law in the state of New Jersey, admitted to
practice before the United States District Court of the District of New Jersey, and
a Partner in the firm of Cleary Giacobbe Alfieri Jacobs, LLC, which firm
represents Defendants Township of Mahwah, Geraldine Entrup, and Thomas
Mulvey, in the above-captioned matter.

2. I am submitting this Certification in support of Defendants’

Opposition to Plaintiffs’ Motion for Leave to File First Amended Complaint.

3. It is respectfully requested that this Court take into consideration the
attached exhibits, which contain matters of public record and/or are explicitly

referenced in the Proposed Amended Complaint, pursuant to its authority under
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the Third Circuit’s holdings in In re Burlington Coat Factory Sec. Litig., 114 F.3d

1410, 1426 (3d Cir.1997), and in Pension Guaranty Corp. v. White Consol.

Indus., 998 F.2d 1192, 1196 (3d Cir.1992); and in accordance with the rulings

in Thomasian v. New Jersey Inst. of Tech., Docket No. 08-2218, 2009 WL 260791

*1, n. 3 (D.N.J. February 3, 2009); Love v. S. River Police Dept., Docket No. 11-

3765, 2012 WL 3950358 *2 (D.N.J. September 10, 2012); Baklayan v. Ortiz,

Docket No. 11-03943, 2012 WL1150842 *8 (D.N.J. August 15, 2012); and Dakka

v. City of Hackensack, Docket No. 09-4564, 2010 WL 1490647 *6 (D.N.J. April

3, 2010).

4. “Exhibit A” is a true and accurate copy of the Township of Mahwah
Schedule of District Use Regulations.

5. “Exhibit B” is a true and accurate copy of the erroneously-issed
permit for construction of a long house dated January 25, 2012.

0. “Exhibit C” is a true and accurate copy of Plaintiff’s Zoning Permit
Application dated April 6, 2017.

7. “Exhibit D” is a true and accurate copy of the Letter from Michael J.
Kelly, P.E. dated April 13, 2017.

8. “Exhibit E” is a true and accurate copy of a letter with Plaintiff’s
application for a Use Variance dated June 12, 2017, and the addendum to the
application.

9. “Exhibit F” is a true and accurate copy of the letter dated August 21,

2017 withdrawing Plaintiff’s application for a use variance.
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10. “Exhibit G” is a true and accurate copy of the Zoning Board of
Adjustment Resolution dated November 1, 2017 dismissing Plaintiff’s application
for a use variance without prejudice.

11. “Exhibit H” is a true and accurate copy of the letter dated September
15, 2017 revoking the zoning permit as it was granted without authorization
from the Board of Adjustment because the use was a non-conforming use in the
C-200 Zone.

12. “Exhibit I” is a true and accurate copy of the Prerogative Writ
Complaint dated October 27,2017, BER-L-7435-17 filed by Plaintiffs challenging
the Township’s revocation of its 2012 permit.

13. “Exhibit J” is a true and accurate copy of the New Jersey Superior
Court Order dated April 27, 2018; and Transcript dismissing Plaintiff’s
Complaint challenging the revocation of the 2012 permit.

14. “Exhibit K” is a true and accurate copy of the Mahwah Municipal
Court Transcript, dated November 17, 2017.

15. “Exhibit L” is a true and accurate copy of the Answer filed by
Plaintiffs to the Township’s Verified Complaint seeking an injunction against
Plaintiffs for refusing to comply with zoning ordinances, dated June 15, 2017.

16. “Exhibit M” is a true and accurate copy of the Notice of Abatement
letter dated January 17, 2018 from Geraldine Entrup.

17. “Exhibit N” is a true and accurate copy of the letter dated April 24,

2018 from Geraldine Entrup.
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18. “Exhibit O” is a true and accurate copy of the Summonses issued to
Plaintiffs in April and May 2018 (these were previously annexed to Plaintiffs’
Motion for a Temporary Restraining Order and Preliminary Injunction at ECF no.
12-3).

19. “Exhibit P” is a true and accurate copy of the Decision of the
Honorable Keith A. Bachmann, J.S.C., dated January 10, 2019 affirming de novo
Plaintiffs’ municipal court conviction for violating Mahwah’s zoning ordinances
through the erection of structures without first obtaining a permit.

20. I certify that the foregoing statements made by me are true. I am
aware that if any of the foregoing statements made by me are willfully false, I am
subject to punishment.

CLEARY GIACOBBE ALFIERI JACOBS, LLC
Attorneys for defendants Township of Mahwah,
Geraldine Entrup and Thomas Mulvey

By: /s/ Ruby Kumar-Thompson

Ruby Kumar-Thompson, Esq.
rkumarthompson@cagajlaw.com

Dated: January 23, 2019
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EXHIBIT A
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ECHEDULE OF DISTRICT USE REGULATIONS

Permitied Accossoyy Ussx  Conditional Dsns

TOWNSHIP OF MAHWAHR
Zane Peoymittcd Principal Uses
C-200 1, Pulilic open space, 1. Private parages
Conservation Including hildng; horse subject tn echeoction
{nee subsec- Back riding, wildlife 24-6.8, parsgraph a.
tHon 24-6.1, presetves, shoretug, 2 Swimming pooly
parsgraphe)  hoteicsl gardens, subject {o-subgection
‘hisdwrich] edifices, wond- 24-8.8, paragraph b.
lnnd grens, hunting end =~ 3. 1
fivhingy fpeiliticn. pther 4. Off-gbreet parking
similor uses. Bubject to the Mahwah
2. Agriculturs) nees, Biyme, Tovwnship Sica Plan
subject to subsection 24- Ordinance.
8.1, paragraph a. 6. Accesrory uses
8, Single-family detached eustomanly incidental
regidende. with 200,000 W v permilted princ-
5§, {1 manimum Jots. pul uee.
4. Municipal Tuuililies.
R-80 1. SBingle-family deteched 1. Any C-80 Zone permit-
Single- dwellings. ted accessory use sub-
Pamily 2. Agricultural uees, farms jeet to the same sondi-
Residential subject to sub-spetion 24- tions as preseribed
E.1, para-graph &. therein.
3. Churches, other places of 2. Home ncenpaticns.
worship including parish
bouses, Sun-day sohinol
buildinge, other
afldings, other mirntlar
uss, subject Lo
suhiettion 84-8.1,
paragraphe.
4. Public day schools, not
operated Tor profit.
5. Public parks, play-
grounds, Bbrarles,
firehonses, not-for-profit
voluyteer ambu-lances or
volunteer first ajd
R-40 1. Any R-80 Zope permil-tud 1, Any R-80 Zone permit-
Hingle- principsl nge under the ted accessory nee
Family EAME GO HIoNe 48 under the same
Rasidantial préseribed therein. conditions 2»
pregivibed therein,
R-20 1. Any R-40 Zona permit-led 1. Any R-40 Zone permit-
Bingle- pringipal use under the ted accersary use -
Family saue eonditions o under the same
Residentini proseribed thervin conditions as
prestyibed therein:
R-18 1. Avy R-20 Zone perngit-lad 1. Any R-20 Zone permit-
Single- prineipsl use under Lhe fed avoessory use
Family eazne eandition g5 nnder the same
Rasidential pregeribed therein. conditions Az
(Ord. #7036, §1I7) praseribad therein,
R-10 1. Any R-20 Zone permit-ted 1. Any R-20Bone permit-
Bingle- pHneipal use nonder tha ted oeoeREOry use
Family same conditions s mndeor the eame
Reridential prescribed therein, ronditions as
prescribed thersin,
. 1. Any R-10 Zone permil-ted 1. Any B-1(} Zote permil-
Simygle- princips] use under the ted sooessory use
Family same conditions as nnder the sume
Hesidantial prescribad therein. eonditions &g
prescribod thersin,

1. Esscnliel services
suljert to subsection
24-£.9, paragraph b.

L, Eezsntial servions
subject t6 subreclion
26-5 8, paragraph b.

2. Community udld-
ings, social clubs,
lodges, fraternal
organizations, sub-
Ject to gubsectinn 24-
6.1, parageaph c.

8. Private day school not
operatad for profit.

1. Any R-80 Bone con-
ditiona] nke subject ta
the same conditions
as prescribed therein.

1. Any R-40 Zone ton-
ditional use #ubject to
the same conditims
as progeribad tharein,

1. Any R-20 Zone eon-
ditional ue pbdact io
the satie conditions
as preseribed therein.

1. Any R-) Zone con-
ditional use sabject to
the asze conditions
&8 prezcribed therein,

1. Any R-10 Zone eip.
ditwnal use subject to
the same conditionn
#e pregcribed thersin.

2. Nursing homes sub-
joud Lo subsection 24-
4.5
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' Township of Mahwah
: - Zoning Permit
Application#: 3733 PormitNo: 20720010000  TssueDater 01257012
Cr~ ~wection Conizal Number ! 63604 Vauchor/Rectipté: 0
. ' Cheak ¥ 1244
Blown. : Luot: 3 Quelifier: s mount sollected: $0.00
Work Sits: 5 HALIFAX RD Zone: Dofauli :
Owner: RAMAPOUGH FOUNTAIN INDLANS INC, Agent: RAMAPDUGH MOUNTATN TNDTANS,INC,
Address: 189 STAGHILL ROAD Addreas:
CitwStmte/Zip;  MAWWAH NI 07438 Cliy/Satz/Zip:
Tekephone: —_— Telephone: o~
Faa.: C r - Fox: | S T
EMail: EMail :.
Tenant:

This is to certify that the sbove-doscribed premsises topether with eny busiding thereon, are spproved for vse a8 indicatad below and as depicted on

the Fot Plan:
BUILDING LONGITOUSE T BE USED FOR PRAYER AND COMMUNITY CULTURAL ASSEMALY

Which i &

{ | Use permitied by Zonmg Dnﬁnmct. w&%‘l& Boclion - STAT,

i1} Use pevoitied by variance ippruwd on
grant thereof,

subjecl tn any specia] conditions smtached 1o the

i1 Valid noncunfosming use as established by { ) findizigs of the Zoning Bowrd of Adjesanoat or by( }
the undersigned zoning oficer or hy { ) Pianniog Boasd on the bnels of cvidence supplicd by applicant. Conditions, If uny:

11 Thers i ¢ nanconfrming structure on the premizes by resson of insofTicient

Zaning Official

This Is NOT a Construetian Permit
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ZONING FERMIT IS REQUIRED PRIOR TO CONSTRUCTION OR ALTERATION
OF ANY BUILDING OR STRUCTURE, (INCLUDING SIGNS, SHEDS, FENCES, ETC)
OR PORTION THEREOF AND FRIOR TO THE USE OR CBANGE IN TSE OF A
BUILDING OR LAND IN THE TOWNSHIP OF MAHWAH.. CONSTRUCTION
PERMITS CANNOT BE ISSUED UNTIL ZONING AFFROVAL S RECEIVED.

REGEIVE

APPLICATION FOR ZONING PERMIT -
TOWNSHIP OF MAHWAR APR 0 6 2007
475 CORPORATE DRIVE _ _
MABWAH, NJ 01430 ADMINZTHA 1L CEFGER |

APPLICANT NaMp: RAMapough Mountaln Indlans Ing.

PHONE NUMBER: : _ §
ADDRESS'OF Apericany: 80 Halifax Road, Mahwih NJ 07430
NAME OF OWNER (IF DIFFERENT):

ADDRESS-OF OWNER: -

BLock: 1 LOT: 131 zoxp: @200

ADDRESS OF PREMISES FOR ZONING pErorr; 56 Halifax Road, Mahwah RJ 07450

rresenT use;, OPEN Space
rraposen usg: Public Assembly for Rellglous and Cultural Purposes

2 S m—nm 1 ; 3] m’-—--—--»h-—»-'—.--ﬁﬁ———--—-r—--n.—-‘cl
%‘%ﬂ W&%ﬁemﬁ mﬁ%mﬂwﬂal siraciunes frenvironnmeytal cotisasvation, .
jedueatiat and advoesty. In addition, the Lunaspe will use the témporary and permaneritatruchires for eéligions end
jetlture] assemblies. '

{Eirommerts] conbervation kotisities wil focas-an,ragerving the vater and nuturs! fitures ausite and fhe
tsurzounding gree, Furthermore i Lunaiyge vill giicmote-envirogindfits] édtucation and conservationat ytar
Jreepuires in the Bamapo Mountains, snd the parantis! Shrest pastd by pipeline construction. Bivironments]
radvocaty truinings and workshops will be condugbed inthe tents, teepees, and otharstructures several thvies o month.

_Higtaric mdiganons sfrochires (tnapeas, and longhonst) will be used for education dbott the stery of the Rigngpo
"Moimtains and the Ramaps [ubaspe pespls us well es theii palture] iod edligloné prackices. Ramapo’ Luniape
sceremonial svents [e.& Yobacoo ceremonies, watsr cavemomies, mmﬂmmﬁlwﬂl‘hgigglgﬂgglmﬁ Byear i

- B e

el

NEW CONSTRUCTIDN: ADDITEON: ALTERATION: GARAGE:
ACCESSORY BTRUCTURE: X SEED: X .___GENERATOR: SIGH:
FEMCE: __ _ SWIMMINGPOOL: OTHER: x

Fgel
Rrvisad 03108/k8

T NrEER AR A swe i ma b

-t —pp———p—
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R JICHE: IES VAR 1 SIS 1T UL PRy AT OE T - —— s—_

5t

w2 gn Pt

%ﬁm . REAR: ua_gf -. SIDE: 33-5' SIDE: 330.3' TOTALSIUE‘: 363-9'

giclBN‘r: 1'G-E!PRQP§_§§E? E;,"?..i SIDE: 50.0 SIDE: 330.3' TOTAL SIDE: 380.3’

EXISTING LOT COVERAGE: 0.38 %+ EXISTING IMPROVED LOT COVERAGE: 0.83 i

PROPOSED'LOT COVERAGE: = - 9-38 _%* PROPOSEDIMPROVED LOT COVERAQE: 0.83 Y e
e peeject biulli) {aiter projeot uill)

* Attach sheet showing calculations/computations for Lot Caverage

and Improved Loi Coverage. Insirnctions ave attached.

STREET FRONTAGE: 1384.88' gy, vorperrE: 891-80" @eer)

PROPOSED STRUCT(REHEIGHT: 19 (FEET)  MO.OF STORIES: | 3
HAS AN APPLICATION EVER BSEN MADE TO THE BOARD.OF ADJUSTMENT? TF SO, :
STATE WHEN AND WHAT FOR:

(NOTE: ZTONING FEES WAIVED FOR APPLICANTS THAT HAVE RECEIVED BOARD OF
ADJUSTMENT APPROVAL)
APFLICATION MUST BE ACCOMEANIED BY ONE, (1) COPY OF A TRUE AND ACCURATE

PLQTH.ANWII:H_BE‘IAE.& THE PLOT FLAN WILL OUTLINE ALL BXISTING AND
PROPOSED IMPROVEMENTS AS WELL AS DELINEATE ALL SETBACKS AND PROPERTY

LINES (FRONT, SIDE AND KBAR DIMENSTONS TN FEET):
SITE FLAN ONLY: TrrLE. Lvovt nd Dimensioning Plan 1o o000 oo Houser Engingering

¥ SWEAR THAT THE ABOVE APPLICATION T8 TRUE AND CORRECT TO'II{BB'ESTOFMY

KNOWLEDGE i
DATE SUBMITTED: / o / 7 X é
o smmmm

{OWNER'S SIGHATURE]
\UF DIFFERENT THAN AFFLICANT)

APPROVED: pENED: V¥

ZONING OFFICER: m DATE 4Lk

# sx LEDEA 2PIED #/Mr

Revired 03086
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INSTRUCTIONS FQOR OBTAINING A ZONING PERMIT

I THERE IS A 550,00 PER APPLICATION FEE FOR FENCES OR SHEDS OF ONE HUNDRED
TWENTY (120) SQUARE FEET OR LESS. ALL OTHER, APPLICATIONS ARE §100.00 BACH
NOTE: NO ZONING PERMITS WILL BE ISSUED UNLESS ALL REQUISITE INFORMATION IS
RECEIVED BY PLANNING/ZONMNG OFFICE. CASH OR CHECKS ARE ACCEPTED. PLEASE
MAKE CHECKS PAYABLE TO TOWNSHIP OF MAEWAH,

2. COMPLETE ATTACHED ZONING APPLICATION IN FULL, MAKING SURE THAT YOU HAVE
FILLED W YOUR NAME, CURRENT ADDRESS AND PHONE NUMBER WHERE YOU CAN BE
REACHED NURTNG THE DAY, BUOCK, LOT, LOCATION AND ZONE PROPERTY 18 LOCATED
N, A ZONING MAP IS POSTED OUTSIDE THE ZONING OFFICE IF YOU ARE UNSURE OF THE
ZONE YOUR PROPERTY IS LOCATED IN.

3. FOR CONSTRUCTION OF AN ACCESSORY STRUCTURE, INDICATE ON A SITE PLAN WHAT
YOU PROFOSE TO CONETRUCT, ITS HEIGHT AND COVERAGE INFORMATION AND THE
DISTANCE FROM THE PRINICIPLE STRUCTURE WHERE APFLICABLE, THIS APPLIES TO ALL
ACCESSORY $TRUCTURES (LE. GARAGES, SHEDS, ETC)) AND CONSTRUCTICN OF POOLS.
FENCES-SKETCH ON A SITEPLAN WHERE THE FENCE I8 PROPOSED TO BE LOCATED. SHOW
FFIGHT AND TYPE. FOR ACCESSORY STRUCTURES PLEASE MAXE SURE THAT YD VERIFY
THE PROPOSED HEIGHT GN THE SITE PLAN [TSELF BY PROVIDING FROPOSED FINISHED
BRADE ELEVATIONS AT THE FOUR CORMERS OF THE STRUCTURE, ALSD, PROVIDE THE
PROPOSED ELEVATION TO THE MEAN OF THE FROPOSED HIPPED OR GABLED ROOF OR TO
THE ROOF BEAMS OF A FLAT ROOF.

4. PLEASE VERIFY THE IMPROVED AND LOT COVERAGE CALCULATIONS BY PROVIDING,
BITHER ON THE SITE PLAN SUBMISRION DR ON AM ATTACHED SHEET QF FAPER, THE

EXISTING FOOTPRINT OF THE HOUSE %4 - SQUARE FEET, SHEDS =87 SQUARE
FEET, POQL = 20 SQUARE FEET, ETC, SHOW HOW YOU ABRRIVED AT THESE

CALCULATIONS. INCOMPLETE APPLICATIONS THAT DO NOT SHOW THESE
CALCTLATIONS WILL BE GENIED AND WILL DELAY THE REVIEW FROCESS

5. FOR ADDITKONS OR CONSTRUCTION OF NEW HOMES THAT CONTAIN BASEMENTS, THE

APPLICANT MUST DEMONSTRATE ON THE 5ITE FLAN SUBMISSION THAT AT LEAST HALF
OF THE PROPOSED BASEMENT 12 AT LEAST § FEET AELOW FINIFEEDR GRADE, OTRERWISE
IT WILL RBE CONSIDERED A STORY, MUST SUBMIT ELEVATION OF PROFOSED BASHMENT
FLOGR, PROPOSED FIRST FLOOR ELEVATION AND ELEVATIONS AT PROPOSED FOUR (4)
CORNERS OF NEW STRUCTLRE.

& INGROUND SWIMMING POOLS MUST INDICATE PROPOSED FOOL COPING ELEVATIONS
AND EXISTING TOPOORAPHY AT NEAREST FROPERTY LINES. IF AN AS-BUILT IE NOT
AVAILABLE, YOU MAY CHOOSE A BENCHMARK FIGURE AND DO FROJECTIONS. TP

REGRADING 'THE PROPERTY, APPLICANT MUST SHOW NEW CONTOUR LINES AND.

EXTSTING & PROPOSED GRADES B4 THE VICINITY OF THE POOL. PLEASE DEFICT POOL ON
SURVEY SHOWING DISTAMCES TO LOT LINES AND 10T COVERAGEIMFROVED LOT
COVERAGE CALCULATIONS.

7. A PLOT FLAN (SURVEY) SEALED BY A LICENSRD ENGINEERING OR LAND SURVEYOR I5
REQUIRED UPON SUBMJSSION FOR NEW CONSTRUCTION OF ANY RESMENTIAL,
COMMERCIAL OR [NDUSTRIAL BUILDING.

8. ALIOW TWENTY (20) DAYS FOR THE COMPLETION OF ALL PERMITS (BULLDING AND
ZONING),

Page3

Revisod IVOR/TE

Page 8 of 166 PagelD: 1616
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Township Of Mafwah
Munitipel Offices; 475 Cotporate Drive
BO. Box 735 » Mshwalt, NJ 07430
Tel 201-520.5757 ¥ Fix, 201-812-0537
e Zontog/Planning Board x 245
TORN RECEIPT REQUESTED
Ap#il 13, 2017
Thoriigs W, Williams, Bsg.
T“‘%lﬂwm iopal Assqciation
220 Franklin Tuinpike
Mahweh, New Jersey 07430 a
Ret %:mgm Tl I
nf Zagpin, i )]
B Hn i R Applies 1
‘I?_hcleo% <V _
& File No, MA40-47
Desr Mr. Willisme:
On Apzil 6, 2017 out d8fice rpedived a Zoning Peimit Application for uses proposed st the abpve. i
mm%xmmmp ] eﬂ;‘f; gh: Agpﬁfa‘ﬁinﬁindz%ﬂm m&gﬁpom a‘?.?&”é’ﬁamm for religiots i

The'property in question ig located ip fae Tewnship®s Conservation (C-200)Zone, As perthe
TMné?odq;ﬁhc following are pem‘itﬁ%d pnn?:%al_ uses.in e a-gen Eb%lﬂ: P
arboretuins,.

1. Publicopen space, inclyding hilding, horse back riding, wildlife presetves,
bgtlnmaigh&m, histoﬁeﬂF cidifices, gns:dlanﬂ Eﬂﬁl%hunﬁnﬁﬂnﬂ Hishing faeflitics, pther
m’lﬂ_ By

2. Agriculturel uses, Tarms, subject to.subssétion 24-6,1, paragiaph e.

1. Singlée-Tamily detdched yesidences, with 200,000.54. f. wrinimmm lots,
4, Munioipal facflities.

Based on nuinerous dife. dhiervations, we hive found the priperty &inrently hisinaiy strugiures on

Site. These stichires consist o mm%n‘f Teifits, t@gﬁe&f@w mgts a canvas m! !ﬂf:mm ) .
comsisting bﬂ:umhamwohf. oor-and tabinets. i { bave been ou the site sineeatlonst r
November 4, 2016 and the sile has been ocenpied o 2 permancnt basis,

The sité cuirently ahd hes been utilized a$ & tampground with some indivitials vsing the ite on
permianent bﬁ?tts'lyas living quartersandas & plmpﬂgo puu%h‘bassﬁg‘ iyt ‘
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— e —— _,n.m.;_!,

Iyt el

W. Williams,
ﬁﬁuﬁ 201’7 B
Page 2

e e

P TSt s o e oL ook o B bt e Toveli s
591 D56 I fuler are n icrei A% per
f Permittsd mﬁs'm”gnr:%zmm Pleaik.sep the atta g:e E ? .

In addition, ve
ad) o::l ]}fm -reviewed the Amendorent, submitted Giln%pnlﬁ zummthez:ymng &Lo nficn

endmenf requests anamgﬁr
Inte e.tatmn Hearing must bemade’ subm:fhng 2 vempléted Tnnmshlp of

ard o; Mjustm.nnt Afplication.

A:Jmn aﬂ'icelias roddé you ang your SHett aware on several becasions, 3 and
eard of Adjustment Applic for Use: V: nd Sita Pl; VI
thaacﬁwhes crpertly” bei‘ngpph mnezfmmwaﬂ andmpropm%::i in-he pct?l o sme.wmﬂd r;u

As ger oty meeting en Jamtiary | 2017, Wis agreed to dijoury the Si :for the p]&tmnsﬁmt i
et iy I%T‘i 56 of G0 Gays, “The b0 mx mnm pmﬁ:da ;Qm'vd}.tbnf with the s
time naceskery to submit a Zoning ﬂnd Site Plap mzili-,aﬁan to the Township.far review,

Wmlewehmremwd’thp slicant’s Zoning: A pplfeation, e stifl ke not g vadiheneog
Developn ri’&;ﬁnent Apphmu n%gii,on? with mqmrt:fi:q::pl‘gl ssﬁz‘y

YT

Wartalin e e e 3 it P it §
n PR H o -

e

T

T YT

pf anid 'Bnal:d ofi@.

- N mmmswhemmmmd,

Tha n~k"y0u-.fo:.-ynw kind attention to fhis matter. Sheuld you have any questibris 62 cothineiity; pleass

do net hesitate 1o contedt me. dmrnel
ety tily youts,
BOSWELL McCLAVE ERGINEERING

.‘ 5 : - é Z J

Michael 1. Kelly, P.E. ;
Aﬂmﬁ.ﬂisiraﬁw Qﬁm

MIK4g

Attachment

ce:  The Honorable Mayor and Council,
Towaship of Mabwah Board of Adjustment
Quentin Wicit, Township Bukiness Administritar
Kiatinge Q. Gnﬁzﬂﬁ Tcwmﬂhm Clerk
Den Miirells, Gonstiction Cotls Offijal
Geri Entrup, Administrative-Officer
Tom Mulvey, Property Maintenance
James N. Batelli, Ghieft Mahwah Police Depertment
Brian M. Ehcwm ‘Esq.
Ama&wf Musells, Health Officer

—— Dwaine Penry;, Ramapo Mountain Fndians, Ine.

- B S

.
£
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USE-VARIANCE(D)(2) APPLICATION ADDENDUM
RAMAPOUGH MOUNTAIN INDIANS INC.
98 HALIFAX LANE, MAHWAH, NT 07430
BLOCK 1, LOT131
200 CONSERVATION ZONE

L Introduction

The Applicant, Ramepough Mountain Indians Inc. ("the Tribe” or *Applicant™),
owns Split Rock Sweet Water Prayer Cemp (“Sweet Watez”), a fourteen-acrs property at 95
Halifax Lane in Mahwah, New Jersey, 07430-Black 1, Lot 131. See Chief Dwaine Perry
Certification (“Perry Cart.™), ‘The property carries the C-200 Conservation Zone designation in
the Township’s Zoning Ordinance. [d. The property is also designated part of the State of New
Jersey Department of Environmental Protection (“NJDEP™) Green Acres Program, pursoarst
to N.I.8.A. 54:4-3,63 et seq., as opan space for public recreation and conservation purposes.

The Tribe has used Sweet Water for religious ceremonies for over twenty-five (25)
years. See Perry Cert. Numerous other tribes, friends, and supportert join the Ramapough
Lenape Indians for Pow wows and other coremonies. See Kietan Cinroy Cerfification (Cinroy

| Cert."). The Tribe sonducts these ceremonies twice a month in wartner weather and less often in
colder weather. Additionally, they use Sweet Weier for sweat lodges throughbout the year, Seg
Perry Cert, Cinroy Cert., and Gore Cert. The Tribe, slao, hag nsed the property for
hunting, fishing end eamping for many years, including peior to ownership by permission of the
previcus landowner, Chiuck Elms, See Cinroy Cest.

The Tribe accommodates guests in teepees end tents, nnd for the past five (5) yems, has
been nsing a ternporary kitchen to provide food. Sweet Water Is wniquely situated for these uses
and ceremonies. Sweet Water is irreplaceable For those purposes besauss it is very olose to two
of the Tribe's sacred sites: 1. the confinence of the Mahwah and Ramapo Rivers, where the




Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 14 of 166 PagelD: 1622

Tribe has welcomed people with shared oeremonies for millennia’, and 3, the Ramapo Pass,
where the Ramapo River passes through the Rarmapo Mountains.? See Cinroy Cert.

Over twenty (20) years ago, the Tribe began using 8 Long House onsite and about a year
apo, began to construct 2 Round House and Weewlikaan, Thess re integral and necessary for
the Tribe’s religions practices end ceremonies. See Perty Cert and Cinroy Cert. Moreover, Swect
Water is on the Remapo River waterfront; the Tribe requires water access for many of its
religious ceremonies. See Perry Cert. Finally, there is no other altemative land that the Tribe
owns that satisfy these criteda.

The Tribe will continue the coremonial, religious and public assembly use primarily as 2
place to worship, share Ramapough Lenape culturs, and for environmental education ag it has
done for decedes on this property and for millennia in the region. See Cinroy Cert. Hmver,;q
sccommodate a surge in local, regional and national interest, the Tribe. seeks to expand its use of
Sweet Water. See Perry Cert, The site will be & place to educate their own end local youth. The
Tribe wishes to awaken people to their culture and history. They propose to expand the use of the
property to accommodate the Lenups diaspora who can. return to the area with their families snd
come to Sweet Water to learn about, preserve and pass on their cufture, and to have a place to
camp and food to ext.

The Tribe also proposes to bring the public onsite mote often to shers the Tribe's
religion, culture, and views on the environment, and to educate school children and tesnegers.
The Tribe’s proposed use includes large groups for 8 National Prayer Day end spece for 100 or
50 o gather ocensicnally for such activities as watching owtdoor movies.

! In the Tribe's native Ingusge, the word “mohweh” moans “mesting place.” Ses Perry Cer.
* In the wiriter oF 1779-1780, the Tribe welcomed George Waalington to use the Ramapo Pacs 1 shelter Gvo
bundredt soldiers of the Continentel. Army. Since that fime, the Tribe bas beea known 25 K#tpers of tho Pass, Sez

-




Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 15 of 166 PagelD: 1623

In addition, the Tribe seeks to educste its members and the public about the proposed
Pilgrim Pipsiine. Ses Gore Cert. A private company bas proposed fo build the Pilgrim
Pipeline, an oil pipelite, above the nearby Ramapo River Aquifer, a drinking water source {hst
eauld take decades to.cleen if contaminated by 8 pipeline leak, The Tribe noeds a place to bring
people together around this issue, £s well as other related environmental, cultural, and spiritual
issues. The Tribe also wishes to hold non-violent water protector training workshaops ot the site.

The Tribe propoeses to nse mote temporary izepees, which are religious and historic in
nature, as well as tents. In addition, the Tribe plens to construct an clevated, flood
resilient 50x100 foot Leng House designed by flood plain experts and powered by solar energy,
wigwams-traditional Lenape structures—to have & mini-Lenape village on the site, sating and
slecping spaces, za mproved elevated cooking shack, e feod storage structure, and bathing
facilities.” The Tribe has had agreements with Ramapo College 1o accomtodate saisilite patking
for its tmembets and guests.

The Tribe seeks to invite its members, the public, fellow tribal members and
prefessionals to Sweet Water to leam, shire, and help sxplore and create a sustainabie and
resilient society for futme generations. The Tribe intends to seek an agreerment with a neerby
neighbor for use of its parking spaces throughout the year, as well allow some temporary parking
on the Jand duriog special events, The Tribe revently purchased 2 pessenger van to be nsed fo
shmitle visitors t6 and from the site.

As described in detail below, relief from the Township of Mahweb's Zoning Ordinance is
appropriate bocause the Tribe meets the necessary criteria for & use veriance. Furthermare,
denying the usc variance would subject the Township te peralties under the Refigious Land
Use end Institutionalized Persons Act (“RLUIPA™).
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In eddition, the Tribe continues to assert sovereign immunity.
IL ReliefRequested
Porsuant to Mahwih Zoning Ordinance, §24-6. 1, religious uses are not permitied in the
C-200 zone, therefore the Tribe requests to expand its Iegally existing nonconforming
use and requires relief pursuent to N.J.S.A. 40:55D-70(d)(2), in addition to Site Plan approvel.

Further, to the extent that the Tribe does not comply with sane of the items specifically
identified in the Application Checklist, Applicant submits that the religicus uge will have
& de minimis, il any, affiect upon any on-site or ofi-site condition and as e result, many of the
checklist items are not apphicable to this proposed use,

However, in the event it Is required; Applicant reserves the right to seek variances,
waivers, or other relief from eny other condition or requirement of its application at the fime of
the hearing not expressly haretofore identified.

IIL The Ramapough Indians are entitled to Usc Variance Relief Pursunnt fo N.J.S.A, 40:55D-
70(8)2).

The Doctrine of Equitable Esioppel allows a preexisting nonconforming use to be
considsred lawfully created where o rmsricipality has tacitly or explisitly long allowed the
nonconforming use. Bonave Int'l v. Spri 350 N.J. Supet. 420, 436-38 (App. Div.
2002). A “d(Z)" use variance is applicable when one wishes to expand or intensify a lawfully
oreated preexisting nonconforming use. N.18.A., 4(:55D-70(3X2).

The Tribe has beon wsing fhe Jand in the region for religious and ceremonial purposes for

millennia. Soc Perry Cert. Over twenty-five (25) years ago, the Tribe acquired 95 Halifax Lane
and continued to conduct religious cerermonies. See Perry Cert, Dver ten (10) years ago, Bergen
County erected signs on public roads leading to the entrence of the Tribe’s property that identify
Sweet Water as “Ceremonial” land. The Township has long acquicsced in this designation

4
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and acknowledged that the land is used for religious purposes and, with that public sign,
encouraged this use, Therefore, the Doctrine of Equitable Estoppel applies.

Ac applicant for & use-related variance must show (A) that speoial reasons exist for the
varience or the proposed use inherently serves the public pood (“the positive criterfs™) end
(B) that the variance can be granted without substantial detriment to the public good and will not
substantielly impair the tntent and purpose of the zone plen and the zoning ordinance (“the
negarive criteria®). Sjoa v. Board of Adivstment of Tp. of Wall, 127 N.J. 152, 159 (1992); Alpine

Tower v. Mavor & Council Borough of Alpine. 231 N.J. Super. 239, 248 (App. Div. 1989). The.

Tribe respectfolly submits that they qualify for 2 use variance to continbe using thefr property for

their religious, ceremonial, and educational uses.
A. The Positive Criteria
i  Special Reasons Exist for the Varisnee

An applicant must demonstrate that its propased use will meet at lsast one of the
intentions and purposes of the Mimicipal Land Use Law set forth in NLJ.S.A 40:55D-2,
The Tribe’s proposed use meets six of these purposes:

1. N.LS.A 40:55D-2(s} states, “To encourage municipal action to guidc the approprizte
use or development of all lands in this $tate, in & matner which will promote the
public health, safety, moruls, and general welfare.”

o The tribal village's reconstruction will provide greater dignity to the Tribe
members.

o Traditional cersmonies associated with religious use of the land will promoie

morals and genersl welfare.
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2. NJ.8.A 40:55D-2(b) staies, “To secure safery from fire, flood, panic and other natursl
and men-made disesters.”

o The Tribe is planting a food forest in s joint effort with borticulturalists,
agriculturslists, ethnobotenists, and Ramapo College students, They are
planting seasonal and traditional Netive American plantings to develop & local
food source. This food forest will act as a flaod retardant.

3. N.J.8.A 40:55D-2(g) states, “To provide sufficient space in appeopriate Jocations fora
veriety of agricultural, residential, recrestional, commercial and industriel uses and
open space, hoth public and private, according to their respective envitonmental
requirements in order to meet the needs of ali New Jersey citizens.”

o The Tribe"s property is already under NJDEP Green Acres designation, which
allows for public use.

e The property is the appropriate location for an environmental and cultural
center alongside the Tribe's religious use on the river’s edge,

o The proposed use will meet the needs of all New Jersey citizens, who desire to
rostare reintions with the Tribe, restore justice, reconcile the abuses of the pasi,
and reconnect with the Earth. The propesed use will also meet the needs of the
Tribe—-who are New Jersey citizens as well-who nesd a ceremonial, cultural,
and cducationel site o restore their tribal fraditions.

4. N.1.8.A 40:55D-2(7) states, “To promote a desirable visual environment through
creative development techniques and good civic design and arrangement.”

o The proposcd natural building desipns are creative, The designs propose
to recensiruct the traditional longhouse and roundhouse in a modem context
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for contemparary tribal expression through a blend of traditional techniques
and mere modetn sustainable and environmentally sensitive design and
technology.

o The proposed tribal villags design promotes & desirable natural
environment, which fosters good civic desipn. This encourages commumnity
engagement, which builds healthy communities through future public
atherings at the ceremonial community longhouse and roundhonse,

3, N.J.5.A 40:55D-2(a) states, “To promote the conservation of historic sites and
districts, open space, energy resources and valuable netaral resources in the Siate and
to prevent utban sprawl and degradetion of the environment through improper use of
Jand.®

o The proposed natural building techniques integrating sustainable and
renewable energy teohnology conserves the environment and babital of the
Remapo River, It alao promotes s model exampie of living in tiny houses,
through its wigwams, in a way that preveats urban sprawl and degradation of
the environment through improper use of the land.

6. N.J.S.A 40:55D-2(a) states, “To enuble municipalities the flexibility to offer
altemnatives to traditional development, through the use of equitable and offective
planming tools including clustering, transferring development rights, and lot-size
averaging in order to concentrate development in arcas where growth can hast
bo acocmmodated and maximized while preserving agricultural lands, open space, and
historic sites.”™
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o The propased site plan offers 2 unique aliemative to traditional development
through the e of wigwam clustering, open-air ceremonial longhouses and
rovndhouses, and natera] building techricues integrating modexn sustainability
technology such as solar panels, composting toilets, and outdoor water
chowers,

li. The Proposed Use Inherently Serves the Publie Good
N.J.S.A, 40:55D-4 defines an inherently beneficial nse ue one which is universally

considered of value to the community because it findatrentally serves ibe public good and
promotes the general welfare, This presumptively satisfies the positive criteria. Such a use
includes, but is not limited to, e hospital, school, child oare center, group home, or a wind, sofar
or photovoltaic energy facility or structure, .

This parcel is already designated as g part of the Green Acres program, to ensure both the
access to public outdoor recreation areas and the conservation of natural msources. Per Green
Acres Definitions pursuant to N.JL.5.A. 54:4-3.63 et seq,, “‘Recreation and conservation
purposes’ means the use of lands for beaches, hiological or ecological study, boating, camping,

fishing, forests, greenways, hunting, natural areas, parks, playgrounds, protecting historie
properties, Water reserves, walershed protection, wildlife preserves, active sports, or a simdlar use
for either public outdoor recreation or conservation of nanural resources, or bath, pursuant to the
Green Acres laws.”

The Tribe proposes to use Sweet Waler as an environmental and culteral educational center
for the public, in addition to continued use for religlous ceremonies. The proposed use serves the
couscrvation purposes of the current zoning C-200 as well, The Tribe's femparery structures are

acsthetic and will enhanoce the local envivonment. The educations], conservational, cultursl,
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religious, and charitable purposes will inherently serve the public good, See Perry Cert. and
Jeffrey Oagnon Ceriification {*Gagnon Cerl.”).

The New Jetsey Supreme Court has stated thet while an inhetently beneficial nse should
not be per se exempted from resirictions desipned to alleviate harmful physical impact,
reasoueble resirictions are betier than a complete refectlon of needed regionsl facilities, Sicp, 127
N.J. at 162, Rather than outright rejection of the religious use variance, the Bosrd of Adjustment
here should consider seasonable restrictions in granting the variance.

B. The Negative Criteria
i There will be no substantial detriment to the publie good.

This prong focuscs on the impact of the variznce on nearby propertics. Mediei v, BPR
Co., 107 N.1. 1,22-23 n 12 (1987). The Board of Adjustments evaluates the impact of the
proposed use variance an the nearby properties to determine whether granting the variance will
provide more puhlic benefit than public detriment. ¥ahne] v. Bd, of Adiust. of Jamesburp, 79
N.J. Super. 509, 519 (App. Div. 1963), vert. denied, 41 N.J. 116 (1563),

The neighboring Polo Club hes cornplained about iticreased car traffic due to the
increased frequenicy of prayer circles and educational programs. The Tribe intends 1o seek
&n egroement with & neerby neighbur for use of its parking spaces throughout the vear, as well
allow gome temporary parking on the land during speciel events, The Tribe recently purchased a
passenger van to be used to shuttle visitors to end from the site,

To provide substantial public good, the Tribe proposes o implement environmental
education programs 1o teach the publc about Native American history and the Tribe's way of
life. These programs will be environnentally friendly ead inchude conservation practices
cansistent with the Conservation Zone,
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il There will be no substantix] impairment of the intent apd purpose of the zowe plan.
The focal point of this prong ¢ the extent to which granting the variance would
constitute an arrogation of the authority of the governing body and planning board. Here, this is
not B request to rezone the entite area. The Tribe intends to continue using the land consistently
with its intended environmental conservetion purpose. The Tribe simply wishes to edd some
religious ceremonies and environmental education open to the public.
Grantiog this use varianoe will not constitute an arrogation of any authority.

C. Balancing the Positive and Negative Criteris
The Supreme Court suggested the below four steps gs & guide to mnnicipat

boards. Sica v. Bourd of Adfustment Tp. of Wall, 127 N.J. [52 (1992).
1. *First, the board should identify tha Public interest at stake.” Sica, 127 N.J. al 165
(1992).

v The public interest at stake is the environmeat, the Tribe’s welfare and cultural
survival, the public youth’s moral development, the preservation of the Tribe's
history and spirftual well-being, as well es that of ils friends and allies who
share in religious ceremonies at the site.

2. “Second, the Board should identify the detrimental affect that will cosue from the
grant of the variance.” Sica, 127 N.J. at 166 (1992},

o The neighboring Polo Club has complained about the increase in pading. The
Tribe intends to seck an agreement with a nearby neightior for use of its
Pperking spaces thranghont the year, as well aliow some tecuporary parking on
the land during special events. The Tribe recently purchased a pessenger van
to be used to shutile visitors to and from the site.

0
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3. “Third, in some situations, the local board may reduce the detrimental effect by
imposing reasonable canditions on the use, If so, the weight accarded the adverse
effect should bs reduced by the auticipated effect of those restrictions,” Siga, 127 N.J.
af 166 (1992).

o Any anticipated adversc effeci may be regnlated by ressonahle restrictions. For
example, such restrictions could include regular meintensuce of the property,
parking limits, or restricted hours of operations, except for any security guard
nends,

4. “Fourth, the Board should then weigh the positive and negative criteria and determine
whether, on balance, the grant of the variaace would cause a substantial detriment to
the public good.” Sica, 127 N.J. at 166 (1992),

o Overall, due to minimal negetive impact, the balance leaves no substantia)
detriment to the public good, allowing for grant of the variance.

Iv. ﬁ:tli’:,;inus Land Use and Institutionalized Persons Act (“RLUIPA® or “Religious Land Use

The Township’s determinations on this religions use variance application are subject to
the Religious Land Use and Institutionalized Petsons Aot (42 1U1.8.C. 2000cc et 8€q.), to prohibit
any further substantial burden on the tribe's religious exercise. The Religious Land Use Act
requires the Towaship to demonstrate & compelling interest in enforcing the Zoning Ordinencs
and the Flood Hazard Ares Coniro] Act (“FHACA™), and further requires the Township to wse
the least restriotive means to further that interest, 42 U.8.C. 2000cc-5(s).

The District Court of New Jersey stated:

The denial of the requested zoning vatianoes at iasue in this case imvake[s] the

same form of striet sorutiny under the First Amendment ss mandated by
the RLUIPA statute. . . . Under the First Amendment’s Free Exercise profections,

i
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religious justifications for such an exemption camnet bo demied wnless the
Township can demonstrate & compelling state interest for the deniel and thai the
denial represents the least resirictive means aveilable to further that inferest.

Sherbert v. Verner, 374 U S. 398, 406, 83 5.C1. 1790, 10 LEA2d 965 (1963), See
8lsc Fraternal Order of Polics, 170°F 3d at 366 (3d Cir. 1959),

Church of the Hills of Twp, of Bedminster v. Twp. of Bedminster, CIV. 05-3332 (SRC), 2006

WL 462674, at *4 (D.N.J, Feb. 24, 2005).

There is no compelling government interest here whare the Township bas responded to 4
handful of influential neighbors to selectively anforce land use laws by such extreme measures,
inchiding the prévious mappropriate lawsuit in Superior Court. The Township of Mahwah's
actions under pressure from the Polo Club neighbors are similar to the actions of the Village
Mameroneck i Westchester Day School v. Villzge of Mamaroneck, 504 F.3d 338 (2d Cir.
2007), where the 2nd Circuit held that it was 4 substantial burden on a Jewish School’s religions
exercise {o deny them a variance, The 2nd Circuit found such denfal was duz to political
pressuxe from 8 group of influential neighbors and Mamaroneck citizens who oppesed the
varjance, The court held thet such political pressune was oot & compeiling government interest
and ordered the Village of Mamwroneck 1o grant the permit immediately, Likewise, a court may
order the Township of Mahwah to grant this varisnce immediately if denied under such similar

There are several lesser restrictive means of compelling the enforcsment of land use laws
available to the Township of Mahwah. For example, the Township is aware of the Tribe's
previously stated intentions to address teligious use, Ses Perry Cert, Grasting a religious use
variance is the first lesser restrictive means of compelling the enforcement of land use lzws, as
has been done to ather similarly situated propezties in the Township of Mahwah. Second, to
address the alleged FHACA violations, the Township could convene 2 meeting among the

12
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Township, the Tribe, NJDEP, and the Council on Indian Affairs as NJDEP representatives have
suggested. See Perry Cent.

Denying a religious use variancs would severely barm the Tribe because the Township
would thereby deny the Tribe’s Constitutional right to free exercise of their religion and public
assembly in violation of the Religious Land Use Act.

Through the Religious Land Use Act, Congress made it vaty clear that government coald
not interfere with “the use, building, or conversion of real property for the purpose of religious
exercise”, except in the most compeling circumstances, and even then, only by tbe Jeast
restrictive means. 42 U.8.C. 2000cc-5; Jehovah's Witnesses Assembly Halls of Now Jemsev Inc,
¥. City of Jersev Citv, $97 F.Supp, 972, 981 (D.N.J. I 984) (The “practice of gathering in large
groups for religious instrotion and worship {s in performance of their religious beliefs. This
practice is protected by the First Amendment's free exercize clause’). The Ramapough Nation
exercises is xeligion through spirjtual practices and cersmonies unique to their tribe, as well as
through shared ceremonies a8 Jed by other tribes on the land going back 30 years, and on
neighboring land in keeping with their traditional religious practices on this continent going back
for millennia. See Porry Cert.

Moreover, the Religious Land Use Act prohibits.the use of burdensome zoping
Iaww restrictions on property to underhendedly inhibit the fres exercise of religion, “whether or
not compelied by, or central to, a system of religious belief,” Burwell v. Hobby I.obby Siores,
Inc., 134 5. CL. 2751, 2762 (2014), In addition,

[t}o warrant protection under the Constitution and RLUIPA, the belief need not be

mendated by & particular, esiablished religion or held by a majority of the

beliovers within & religion, Thomas v. Review Bd. Gf fd. Emp't Sec. Div., 450

U.5. 707, 716 (1981) [finding that federal courts are not to sit as arbiters of
religious orthodoxy]; 42 US.C. § 2000cc-5{7XA) (defining “religious exercise™

13
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as including “sny exercise of religion, whether or not compelled by or central o, 8
system of religious helief*

Chapter 3, Litigating Religious Land Use Cases, Second Edition, American Bar Association,
2014 2t 47. Therefore, the Religions Land Uss Act protects the Reamapough Nation's religicus
exercise and assembly on their Jand regardless of whether they do o a5 an organized relipion.

Furthermore, & denial of a religious use variance, coupled with the Township
of Mahwah’s.selective enforcement, issuance of deily snmmons, provious preemptive lawsuit
and other treaiment allows for an infersnice not enly of interfercnce, but also of disciimination, A
lend use regulation, to be abused in & discriminatory manper, does not have to specifically target
religions exercice. Ligithouse Commugity Church of God v. City of Southfield, CIV. 05-40220,
2007 WI. 30280, *8 (E.D. Mich. Jan. 3, 2007),

In Liphthouse, the Church purchased a bullding in o zone ullowing churches, but received
citetions and a cesse and desist notice for failure 1o obtain & Certificals of Occupancy becausc
thoy bad only 73 parking spots instead of 95, The court noted that a land wse yegulation does pot
bave to specifically target a religious exercise to creats a substantial burden, Rather, “[g] land
use regulation that is specifically blind to religious use of Iand can still substantially burden
religious exercise.” 2007 WL 30280, +8. The parking ordinance essentally restricted the church
from using its bullding for religious exercise. The city could have grented the ehurch a variangse
to the parking requirement, but it deolined to choose this Jess mmmve option i a
discriminatory manner. See also Albanian Associgted Fund v, Twp. Of Wavoe, CTV, 06-cv-
3217 (PGS) 2607 WL 2904194 (D.N.J, Oct. 1, 2007), where plainiiffs survived summary
judgmment for their Religious Land Use Act claim nlleging the Township's condemnation of their
land for the Open Space Plan was a pretext for religious discrimination where they showed the

14
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Township granted penmission to develop environmentally sensitive lend to 32 of 34 wejver
applicants.

This fact pattern granting waiverz t develop in anvironmentelly sensitive land despils
the Open Space Plam is similat fo that of the instant case, where the Township of Mehwah may
grant a use varience to the C-200 conservution district, where the Tribe's land is loosted,

Analogously, the Township of Mahwah may grant & religious use variance. If the
Township of Mehwah demies the Tribe a religious usc vasiance, not only is the Township abusing
focal land use laws in;a discritinatory manner to substantiafly burden the Remapough Nation's
religious exercise, but it is also denying the public the inhersnt benefit of the Tribe's cultural,
environmental, and religions services.

V. Sovereign Immunity

Notwithstanding all of the above, the Tribe continnes to nssert sovereizn immunity for
the reasons below.

The Tribe is a sovereign nation recognized by the State of New Jersey and does not
concede the authoity of Mahwah 1o regulate its activities on s own land. The United States
Supreme Court recently stated, “Indism tribes are genesally entitled to immunity from suit” under
principles of sovereign immunity, analogizing tribal sovereign immunity to state apd federal
sovereign immunity io preserve a govetnment’s “sbility to govem itssif independently.” Lewis
¥. Clecke, 137 8. Ct. 1285, 1289, 1290 (2017). Furthermore, a3 & part of interuational
custornary law, Articles 4, § and 6 of the United Nations Declacation on the Rights of Indigenous
Peopler affirm:

Article 4. Indipenous peoples, in exercising their right tn self-determination, have

the right to autonomy or sclf-goverment in matters relating to their imtema] and

lovel affairs, a8 well as weys and means for finencing their sutonombus
funations.

15




Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 28 of 166 PagelD: 1636

Article 5. Indigenous peoples have the right io maintain and strengthen their

distinct political, logal, econornic, sovial and cultural fnstitutions, while retaining

their right to participate fully, if they so choose, fn the political, economic, social

and cultural life of the Stale.

Astivle 6. Every indigenous individual has the right to a nationaliiy,

Additionslly, the Tribe asserts its rights under the American Convention on Humay
Rights, through the Inter-American Commnission on Human Rights, 0fthe Orgenization of
American States. Specifically, Article 1, the obligation to respect rights without diserimination,
Atlicle 12, the right to freedom of conscience and religion and Article 20, the right to
nationality.

Finally, the Tribe claims that it merits nation to nation relations with the Township of
Mahwah and otber governmental entities analogous to that called for by the Two Row Wamptm
Treaty. The Two Row Wampum Treaty between the Haudenosames and the Dutch declared 3.
brotherly refationship with each nation calling the other "Brother” to affinm equality. Codified in
the Tow Row Wampum Belt, with two purple rows running the length of the wampum belt, these
gymbolized that “{iln one row is a ship with our White Brothers® ways; in the other a canoe witl
our ways. Each will travel down the river of life side by side. Neither will attempt to steer
the others vessel ™ Therefore, the Tribe msintains H is 2 soversign nation meviting nation to
nation relations with the Township of Mihwak.

Nevertheless, in the spirit of Brotherly relations, the Tribe is retaining a licensed land use
planner and bereby submits an application to the Township for approval of & use varience from
the Township®s Zoning Ordinance for expansion of its religions activities and public assembly

on the Sweet Water site.

! Two Row Wampum Treaty/Guswentz, available gt hitpi/fwere onondaganation. org/clute/wampum/woTow-
wampumi-belt-guiwems/, last cheoked May 25, 2017,

16
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In Jenvary 2017, the Tribe met with the Township representatives, end agreed to submit
applications for zoning and site plan applications for religious activities &t Sweet
Water. Sgo Kelly Cert. In April 2017, the Tribe submitted 2 Zoning epplication and a Site Layout
Plan. Sce Perry Cort. The Township denied the zoning application and provided a list of
deficiencies. Id. The Tribe is horeby preparing this application addressing those deficiencies,

V1. Conclusion

Far the reasons set forth above, mnd as the testimony to be adduced at the public hoaring
will eorroborate, the application of Ramapough Mountain Indians Tne. for site pler Bpproval with
use variznce relief should be approved, The Applicant ressrves the right to provide additional
factual end legal arguments at its hearing. If denied, the town'’s actions will likely be found in

violation of the Religious Land Use and Institutionalized Persons Act,

ADDITHONAL INFORMATION
Question 16: Regarding exceptionel conditions of the property preventing applicant from
complying with the Zoning Ordinance requirsments, the N) Municipal Laad Use iaw makes
clear that this particulsr criteria relates to the ¢ (bulk) varianee, not the d varisnce. N.J.S A,
40:55D-70(c)(1){c); Lang v. Loning Board of Adjustment, 160 N.J. 41, 53 (1999); Wilson v.
Brick Twp. Zoning Bd., 405 N.J. Super. 189, 201 (App. Div. 2009).

Question 17: Regarding “facts showing why relief can be granted without substaritial detriment
to the public good and will substantially impair the intent and purpose of the zone plen and

Zoning Ordinance,” see Addendum above.

17
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Question 19: All applicants must attach to this application 2 schodule showing the following
information {if applicable);
A.  Type of construetion
In reconstructing thelr indigenous and traditional systeres of building, the Tribe will
use hatural building methods, which uss local sources of lumber and ofier matedels,
natural materals that will dissolve upon impact by a siver and thereby reduce or
eliminate ey threat of harm to ofher humans or the enviromment as it washes
downriver, and appropriste siting for storm water considerations. They will aiso plant
natumai native plants that ebsorb rain and use reeds for thatching roofing matetials.
The Round House will be constructed on stilts to ensure it is flood-proof, (See”
(lagnon Affidavit.)
B. Description of any deed restrietions or easeruents affecting this property Green
Acres
C.  Photograph(s) of land and buildings involved in this application
D,  Names and Addresses of all expert witnesses proposed to be called pnd estimate
of time to present case.
o Chief Dwaine Perry, [89 Stag Hill Rd., Mehwah
o Prof. Charles Stead, Ramapo College, Matiwah
o Charles Elmes, Middlaiown, NY
o Karenna Gore, Director, Center for Earth Ethics, Union Theological
Seminary, NYC.,
o Qeorge W. Williams, P.P., Montclair, NJ,
o Jeff Houser, P.E., Ringwood, NJ.

18
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¢ Roberto Mucoaro Buccare
o Chief Arwil Lookinghorse
o Siephen Leonardo
© Kieran Contoy, Lay Minister, Comwal! Youth Group, St. John's Episeopal
Church
o Dinesh Khosla, Formder of Hindn Samaj Mandir Temple and CUNY Law
Schov), Professor
© Richard BeGroat Wolfpew Thomas, Chief, Martin Bend, Remapough Lenape
Naticn
o Charles Morgan Mud Turtle, Arena Director
for Pow Wows, Remapough Lenape Nation
¢ Clate Scaring Hawk Hasbrouck, Chief, Deer Clan, Ramapough Lonape
Nation
o Jeffrey Gagnon, Natural Builder end Designer, Founder, Sacred Spaces
Design Build Callective, 246 Dewitt Road, Olivebridge, NY 12461
The Tribe reserves the right to add or change fact and expert witnesses to be called to
testify. The Tribe estimates about four hours to. present its case.
E. Proof of payment of all taxes due and owing on the site
The Property is tax exempt under Green Acres,
F. Payment of Application Fees and Escrow.
The Ramspough Mountain Indians, Inc, & 501(c)3, non-profit organization,
respectfully requests a reduction of the Application Fee 1o $500.00 and & waiver of

the BEscrow.

1%
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EXHIBIT E
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TWW LAW PROFESSIONAL ASSOCIATION
- THOMAS W. WILLIAMS, ESQ

220) FRANKLIN TURNPIKE
MAHWAH, NEW JERSEY 07430
Phone: 201-529-4426 Fux; 201-529.135)
wiesg@optonline.net
MEMEER OF NI & NY BARS NEW YORK
16 Chestaui Strast
Suffern, Now York 10001
June 12, 2017
Towzship of Mahwah
Board of Adjustments
475 Corporate Drive
Mehwah, NI 07430

Re: Ramaough Mountain Indians, Ing,
95 Halifax Road, Mahwah, NJ

DearSirﬁ{adam:
Enclosed please find an original and one copy of variance lications, site plan end o
check in the amounrt of $500.00. g d
Very truly yours,
Thowas W, Witliams, Eq
Thomes W, Williams, Esq,
TWW/k

c¢: Chicf Dwaine Perry
Aaron Kleimbaum, Esq,
doe! R. Kupferman, E<q,
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BOARD OF ADJUSTMENT
TOWNSHIP OF MAHWAH
AFPLICATION
APPLICANT Ramapough Mountain Indians, Inc.
( ) A VARIANCE . D VARIANCE
{ ) B VARIANCE (-) E VARIANGCE

{ )} C VARIANCE

L. Applicant’s full name, sddress and telephane:
Ramapciigh Mountsin ndians Inc, 189 Stag Hl Road, Mahwak, NJ 07430

2. Strest address of sige; 95 Holffax Road

Lat ! Block ! © TaxMap ShestNo, 2 .
3. The premises rra situatad on the (Best) (West) (North) (South) side of

West side of Halfax Stregl approximatcly i feet fiom
the interseation oo P Valley Road .

4. The premises are Jocated in the following zopo; = 20

5. Ownet's name, address and tlephons: Revriapoush sl —
189 Stag HRI Raad, Mahwah, NJ 07430, 845-357-1038

6. Relntionshlp nf!ppl?om to awner (.o, Tenaut, Agent, Contrct Purchasst, Other):

7. Lagal Counsel, name addrtss and Hsplmnc:-mm“w' Willams, Esq.

220 Franklin Turnpike Matwah, NJ 07430, 201-529-4420; Aaton Kieinbaum, Bsq., ¥sleria Georghui, Baq,
- 7

The presen use of the premise ja: 001 24 OPen space s well as
Ramapough Lenaps ceramontal religious uss and public assembly.

9. The purpose of this pplication is fo permit the erection, slteration, sxtension ot use
described as follows; S'PAndalegally  created non-conforming use for .

ceremantal, religlows and public assembly purposes. In particular, provide aceessory
temporery structures to facilltate the histerical use of the property.
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10, List ALL Ordinenoes lovolved in this applization from which vari :
varianoe requastzd with speolfic Code !ecﬂuip or Ordinenca No, SIES e Sunpaod

Mabweh Zoning Ordinance subscction 246, 1e,
Raligious use variance _ within the 5-200 Zonz,

= - g
11, The dimensions of the proparty are: euuiar sontalsitng 55557
squate feet or 13527 ACteS, . ang comtaln the following sractares: .
temporaly structures ralyted to Luhape Culture
12, Dimenslons or size of proposed bufld Ing or uge:

Rear: ¥

13, Setbecks of bullding(s), sruoture(s) orwee:  Front: 75'
Left Side: S0 Right Slde: 60'

14," Date property acquired: _July 1885 . Prevalling zoning at the time of

acquisitlon: Unknown

15, Have there been any previous appeals, requests or #ppilcations to this or amy vther Tawnship Board

Comstruction Offtclal involving thess premises? Yes X Mo S ? o
If'yes, stato the ngturs, dateand disposition of sald matter mnd sttuch copd i

or nppm?als:' Site an epplication was durflad because of use, copiet ofanyde:lisim rosoluione

16. What age the lortal conditions of the g wi
ol mhm? prapety preventing applicent froth complyiug with the Zoning
ot applicable es this relates to 'c' variances.

17. Supply 8 statcinent of fhots showing why relief can be granted without substantia] detriment to the
u 3 3 ) . ! h
gg:gd ;:Ilgn t;u'llgr:msubmudly impaic the itentt and purpose of the zoux plen and Zoning Ondinence: e

18, Docy epplicant or cwner

wlication? o own any property Which adjolns the premises which are the subjent of this
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fo ::‘ ;:-gpleu vnless and until «ll jnfarmation, eubmissions, schadules and feos required hereln have besn
.14 .

Applicant
Bwoen and subsaribed to before me

!
M.Amwul.uwmw T Jomes ﬂ M/ / ann,
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STATS OF NEW JERSEY)
COUNTY OF BERGEN f

i
%&éﬂ Q,;E.t&e_ﬁz f}/ , Of fall :@_muww according to law upon hix oath,
/‘{?//éb’rn./@ N\f/ . ’

Y > ule d | /] 'S ‘ . n -
?f‘s ol Wmmomrm?ﬁ% ;?m gthe P m'im ~é: :.‘rc the subject of this a-p‘:amnon ens he / .
e Applreent

‘0" vihwis (na, Gonrwol purchaser, sten) 26 dd Y ot
to make the within nppiioation. Owner further agrees hat he/she Will be respansible for any fees, costs or
m Wft;ﬂge, m:paltlla anid/or delinquent which the applicant fafls o pry, Gwner further ackuowledges
folpelity ragy place e licn on the for wapald sor0ws and i
Escrow Ordinatice of the 'If:wnﬂ:fp ofMahwsbw 7 VIpRSE ok s adcoss in coordanes vihthe

Qwner

Sworn sind subscribed to before me
Thls fob dayof <fiin-¢ ,20 ) 7

An Attorney et Law of New Jersey
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EXHIBIT F
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TWW LAW PROFESSIONAL ASSOCIATION
THOMAS W. WILLIAMS, ESQ

220 FRANKLIN TURNPIKE
MAHWAH, NEW JERSEY (7430
Phome: 201-529-4420 Fax 201-529-135)
twwesqEapionline het
MEMBER OF NJ & NY BARS NEW YORK OFFICE

16 Chestout Stract
Suffern, New York 10901

Angust 21, 2017

Mahwah Boerd of Adjustment
475 Corporate Drive
Mehwah, NJ 67430

Re: Ramapough Mountain Indizns
95 Halifax Road, Mahwah, NY
Dear Sit/Madem:

Please be advised that the applicent, Ramapough Mountaim Indians, hereby withdraws its
variance application in this matter.

Very tuly yours,

Thomes W. Williams, Esq,
TWW:ke
ce: Aaron Kleinman, Esq.
Chief Dwaine Perry
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EXHIBIT G
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RESQLUTION
ZONING BOARD OF ADJUSTMENT
TOWNSHIP OF MAHWAH

DOCKET NO., 1423-17

RAMAPOUGH MOUNTAIN INDIANS, INC.
USE VARIANCE APPLICATION FOR HOUSE OF WORSHIP —
CAMPGROUND USE - PUBLIC ASSEMBLAGE

WHEREAS, the Ramapough Mountzin Indians, Inc, (the “Applicant” or “RMTI™)
filed an application for & use variance 1o authorize the use of the property commonly
known as 95 Halifax Road, Mahwah, New Jersey (the “Property™), which is formally
known and designated as Blnck 1, Lot 131 on the Tax Assessment Maps of the Township
of Mahwah (the “Application™) for zeligious warship, campground, and a variety of other
activities; and

WHEREAS, that Applicant did not include a site plan application; and

WHEREAS, the Property is located in the C-200 Conservation District; and

WHEREAS, the Applicant filed the Application on or sbout June 12, 2017; apd

WHEREAS, the Township of Mahweh Administrative Officer, Michael Kelly,
issued a completeness review letter on June 28, 2017 that detennined that the Application
was incomplete for the reasons set forth therein; and

WHEREAS, the Applivant has not submitted any edditions] documents or
information as required by the Administrative Officer; and

WHEREAS, the Rarnapo Hunt and Polo Club Association, Inc. {the
“Association™) entered an appearance in the use variance application and submitted a

Notice of Appearance and various letlers providing a response to the use varience

1
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Applicant would pay the attorney’s foes incurred by the interested parfies, including not
only the Board attarney but also an objector; end

WHEREAS, the Board is willing to confirm the withdrawal of the application by
this Resolution based upon the following ferms and conditions set forth below.

NOW, THEREFORE, BE IT RESOLVED, the Board hereby determines as

follows:

1. The Board hereby dismisses the Use Variance Applicatior. without prejudice and
without costs, excepl for the costs set forth below,

2. The Applicant shall pay the professional fees incurred by the Board Anorney and
Board Engineer for the process and review of the Application, the review and
processing of the letters of the Association, and the review and processing of the
Moticn to Dismiss and the preparation of the within Resolution,

3. Baid Board professional fees shall be paid no later than 90 days from the date the
amount due is provided to the Board,

4, The Applicant has the right 10 appear before the Board to dispute or contest any
such legal & enpincering fees by requesting to hear that issue before the Board, in
addition to what rights it has under the MLUL o contest any professional fees of
the Board. Be further resolved that should the Applicant file any future
applicetions with the Board which results in withdrawal or Jack of prosecution by
the epplicant and dismissal by the Board, the Applicani shall pay all costs and
legzl fees af the Association, as well as the Board, and this Resolution shall serve

as written notice to the Applicant.

BE IT FURTHER RESOLVED that 2 copy of this Resolution shall be provided
to the Applicants, the Constraction Code Officer of the Township of Mahwah, and 2
notiee of this decision of the Board of Adjustment shall be published in the official
newspaper of the municipality within ten (10) days of the date hereof and thereafier be

published according to law,
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MOTION TO TAKE ACTION

DATE: November 1, 2017

MOVED BY: Mr. Dator

SECONDED BY: Mr. Whiteman

AFFIRMATIVE VOTES (5) NEGATIVEVOTES () ABSTENTIONS ()

1. Mr. Dator

2. Mr, Keamey
3. Mr. Larson

4, Mr. Whiteman
5. Mr. Rabolli

TOTAL VOTES: (5)

APPROVAL OF RESOLUTION

MOVED BY: Mr. Whiteman

SECONDED BY: Mr, Keamey
AFFIRMATIVE VOTES (3)  NEGATIVE VOTES{ ) ABSTENTIONS ()

1. Mr. Keamey
2. Mr. Rabolli
3. Mr. Whiteman

Dated: Decemnber 6,2017

ﬁichneé Ke;; ¥, %m{é .sn'a!.ive Officer Charles Rabolli, Chairman

Prepared by; Ben R. Cascio, Esq.

Page 43 of 166 PagelD: 1651
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EXHIBIT H
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Township Of Mahwah

Municipal Offices: 473 Corporans Drive
P.O. Box 733 » Mahwah, NJ 07430
Tel 2}-529-5757 » Fax 201-5 120537

Board of Adjustmeat x 245 Propedty Maintenance x 246 Zoning/Planning Board % 245

September 15, 2017

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED,

AND REGULAR MAIL

Chief Dwaine Perry

Ramepough Mountein Indians, Ins.

189 Stag Hill Road

Malwszh, New Jersey 07430

RE: 95 Halifax Road
Rescinding of Zoning Permit
Block 1, Lot 131
Township of Mahwsh
Our File No. MA-40-47
Dear Chief Perry:

The undersigned is the Zoning Officer for the Township of Mahwah (the “Township™),
This letter is being sent to you in connection with the above referenced matter. A copy of this
letter is also being sent to counsel for the Ramapough Mountain Indians, Inc. (“RMJ , Agron
Kleinbaum, Esq, and Thomes W. Williams, Esq. The purpose of this letter is to advise that Zoting
Peanit No. 20120010.000 dated January 25, 2012 {the "Permit™) and issued by the former Zoning
Officer, Gary L. Montroy, for the construction of & longhouse to be used for prayer end community
culturel assembly on premises known as 95 Halifax Road, Mahwah, NJ (the *Property”) is herehy
rescinded for the reasons set forth herein, A copy of said Permit, as wall as the permil apphcation
submitted by the RMI, are attached to this letter.

A:  Gary Montroy had na authority to issue the Zoning Permait.

By way of background, on Jaguary 25, 2012, Mr Montroy, i his then capacity os Zoning
Officer, issued said Zoning Permit approving the construction of “building longhouse to be used
for prayer end community cultural assembly™ on the subject Propety, At the time of that
application, and at the current time, the subject Property was located in the Township of Mahwah's
Conservation (C-200) Zone. Houses of worship were, and still are, not a principal permitted use
in the C-200 Zone. Mr. Montroy had no authority to issue a Zoning Permit to penmit the use of
the Property for prayer and assembly as said use, as sforesaid, is contrery to the Township’s Land
Development Ordinance (the “Ordinance"). As such, the action taken by Mr. Montroy was void
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end is contrary 1o the Township’s Ordinance. The Township Zoning Board of Adjustment is the
sole body to grant a use variance pursuzot to N.J.S.A. 40:55D-70d(1) to permit the Property to be
used in 2 menner which is nol contempleted or permitted by the Township’s Ordinsnce

B.  Bite Plan Approval and Other Relief was Required Prior ia the Erection of a
Longhouse on the Property.

Furthermore, site plan approval and other relief wes required to be obtained by the RMI
pursuantto Chapter XXTI (Site Plan Review) of the Township's Ordinance. The subject longhouse
is & structure pursuant to the Ordinance and the Municipal Land Use Law, which both define a
stucture a5 “a combinafion of maferials to form & conmstruction for occupancy, use or
oraamentation, whether installed on, sbove or below the surfacs of a parcel of land”. In addition,
the Township’s Ordmance, in part, provides that *no permanent structure or buflding or any
enlargement of same which is used or designed to be used for housing, commerce, industry or
public activity shell be located in a floodplain or flood hazard ares.” In sum, the RMI were
obligated to obtain site plen and other approvals from the Township prior to constructing a
longhouse on the Property.

C. The RMI were Required to Obtain a Building Permit Prior to the Erection of the
Longhouse on the Property.

A Zoning Permit is not the equivalent of a Building Permit. I direct your attention to §24-
11.3 of the Township’s Zoning Ordinance. No Building Permit was spplied for, nor granted by
the Township in connection with said longhouse, The RMI were also obligated to, notwithstanding
the issuance of the subject Zoning Permit, obtain a Building Permit, T understand that Chief Mann
was advised by Mr. Mentroy of his obligation to obtain a Building Permit, site plan and all
additional approvals required by the Township’s Ordinance. The RMI, contrary to the Ordinance,
Municipal Land Use Law and Mr. Montroy’s advice, failed to apply for a building permit. In
addition thereto, an inspection of such longhouse would be required to be conducted by the
appropriate Township Official during construction,

D.  Similar Zoning Applicstion Denied in 2017

A Zoning Application was submitted on April 6, 2017, see copy attached, for a propased
use of Public Assembly for Religious and Cultural Purposes, This application was denied on April
13, 2017, sec copies aitached, of Refusal of Permit and supporting letier both dated Aprl 13, 2017,

The Township is entitled and authorized to enforce its Ordinance. For the foregoing
reasons, the Zoning Permit dated January 25, 2012 and issued by Gary L. Montroy is hereby
rescinded by the undersigned on bebalf of the Township of Mahwzh. You mey appeal the decision
of the undersigned in aceordance with N.I.S.A. 40:55D-70(a).
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Please be guided accordingly.

Very truly yours,
Michael J, Kelly, P.E.
Administrative Officer
Department of Land Use and Froperty
Maintenance

MIKAnk

Attachments

ec:  Brian M. Chewcaskie, Esq.
Thomas 'W. Williams, Esq.
Aaron Kleinbeum, Esq,
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EXHIBIT I
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BER-L-007345-17 10/27/2017 7:06:30 PM Pg 1 of 18 Trans ID: LCV2017394273

Aaron Kleinbaum (Attorney ID 002681991)
Raghu Murthy (Attorney I 006042008)
Eastern Environmentul Law Center

50 Park Place, Suite 1025, Newark, NJ 07102
973.424.1166

akleinbaum@easternenvironmental.org

Thomas Williams, Esq. (Attorney ID 009361973)
TWW Law Professional Association

220 Franklin Turnpike, Mahwah, N.J (7430
201,529.4420

twwesq@optonline.net

Attorneys for Plaintiff Ramapough Mountain Indians Inc.

RAMAPOUGH
MOUNTAIN TNDIANS SUPERIOR COLRT OF NEW
INC. JERSEY
LAW DIVISION - BERGEN COUNTY
Plaintiff, DOCKET #
V8. CIVIL ACTION
MICHAEL KELLY and COMPLAINT FOR DECLARATORY
TOWNSHIP OF JUDGMENT AND IN LIEU OF
MAHWAH PREROGATIVE WRITS
Defendants.

Plaintiff, Ramapough Mountain Indians Inc. (the
“Ramapoughs”), through ecunsel and by way of Complaint
against Defendants, the Township of Mahwah and Michael Kelly,
alleges as follows:

PREAMBLE
1. This is an action in lieu of prerogative writs pursuant to R.
4:69-1, seeking to invalidate Defendants’ illegal attempt in

September 2017 to rescind the Ramapoughs’ right to use the
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property in question for prayer and community cultural

assembly.

THE PROPERTY

2. This action concerns a fourteen-acre property named “Sweet,
Water,” located at Block 1, Lot 131, 95 Halifax Road in
Mahwah Township. Sweet Water is pari of the Ramapoughs’
ancestral lJand. In the present day, the Ramapoughs re-
acquired title to Sweet Water in July 1995.

THE PARTIES

3. Plaintiff. Ramapough Mountain Indians Inc., is a nonprofit
organization headquartered at 189 Stag Hill Rd, Mahwah, NJ
07430. This organization’s mission is to provide social and
economic services to the people of New Jersey and New York,
especially the Ramapough Mountain Indians. The
Ramapoughs are a sovereign entity, recognized by the State of
New Jersey and the National Congress of American Indians, a
congress of sovereign indigenous nations in the United States.

4. Defendant, the Townsbip of Mahwah, is a municipality lying
within the County of Bergen, with officers located at 475
Corporate Drive in Mahwah.

5. Defenrrdant Mr. Michael J. Kelly, P.E. is the Administrative

Officer in charge of the Township’s Departmeni, of Land Use
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and Properly Maintenance. That Department is also located
at 475 Corporate Drive in Mahwah, and uses P.0Q, Box 738.

6. The Township of Mabwsah and Mx. Kelly are hereinafter
referred to collectively as “Defendants.”

JURISDICTION & VENUE

7. This Court has jurisdiction over the Township, as a
municipality within Bergen County, New Jersey.

8. This Court has jurisdiction over Mr. Kelly, as an employee of
the Township.

9. Venue is proper under R. 4:3-2(a)(1), as this action concerns
real property located within Bergen County, New Jersey.

HISTORY OF THE RAMAPOUGH MOUNTAIN

10.The Ramapoughs are descended from the original people of
Manhaitan and the Ramapo Valley.

11.The Ramapoughs are one of the only Indian Tribes in the
entire country that managed to stay on their ancestral
homeland.

12, Three pieces of these ancestral lands hold particular
importance to the Ramapoughs. The first is the mouth of the
Ramapo and Mahwah Rivers, where the Ramapoughs have

welcomed people with shared ceremonies for millennia.
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13.The second is the Ramapo Pass, where the Ramapo River
passes through the Ramapo Mountains. In the winter of 1799-
1780, the Ramapoughs welcomed George Washington to use
the Ramapo Pass to shelter five hundred Continental Army
soldiers. Since then, the Ramapoughs have been known as
Kcecpers of the Pass.

14.The third is Sweet Waler, a sacred site of immense
importance to the Ramapoughs. The Ramapoughs have
conducted prayer and community cultural assembly for
decades, if not centuries. In the Ramapaoughs’ native language,
the word “Ramapo” actually means “sweet waier.” Sweet
Watcer is Jocated on the wesat side of the confluence of the
Ramapo River and Halifax Creek, 95 Halifax Road in
Mahwah,

15.1n about 1849, Sweet Wateér and the lands surrounding it
were incorporated into the Township of Mahwah. The
Township took its name from the word in the Ramapoughs’
native language meaning “meeting place.”

16.0ver the next 167 years, the Ramapoughs coexisted with the
residenis and officials of Mahwah Township,

17.In 1879, Assemblyman Walter Kemp and then-Assemblyman

W. Cary Edwards introduced an Assembly Concurrent
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Resolution, to recognize the Ramapough Mountain Indians as
an Indian Tribe.

18.The Concurrent Resolution passed the Assembly and Senate
unanimously, and was filed with ihe Secretary of State in
January 1280. The Concurrent Resolution states “[tJhat the
Ramapoeugh Mountain People of the Ramapough mountaing of
Bergen and Passaic counties, descendants of the Iraquois and
Algonquin nations, are herehy designated by the State of New
Jersey as the Ramapough Indians.”

19. Attorney General Edwards’s intention in introducing the
Concurrent Resolution was “to provide the Ramapough tribe
with recognition by the State of New Jersey.” Attorney
General Edwards provided a Certificution concerning the
Concurrent Resolution in July 2007, Attorney General
Edwards further certifies that the asscmblymen and Senators
that voted for the Concurrent Resolution “clearly understood
that the resolution was mntended to bestow the Ramapough
with official State recognition.” Attorney General Edwards
recalls media coverage after passage of the Concurrent
Resolution, explaining that “the Senate had ‘anawered’ the

Ramapough's desire ‘for official designation as a tribe...”
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PRAYER AND COMMUNITY CULTURAL ASSEMBLY

AT SWEET WATER

20.Elders among the Ramapougha recall witnessing religious and
ceremonial use of Sweel Waler and the area surrounding
Sweet Water, going back more than five decades.

21.During that time, the Ramapoughs have used Sweet Water for
many important religious ceremonies, including the Tobacco
Ceremony, the Pipe Ceremony, the Water Ceremonies, sweat
lodges, weddings, and scattering ashes of departed tribal
membcers into the Ramapo River.

22.The Ramapoughs conduct religious ceremonies at least twice a
month in the warmer months, and slightly less often during
the winter. The Ramapoughs schedule regular sweat lodge
sessions throughout the year.

23.In the late 1970s, Charles Elimes acquired title 1o Sweet
Water and all the surrounding lands,

24, Soon after the acquisition, Mr. Elmes met with several
Ramapoughs, including Ronald Redbone Van Dunk, who was
the Chief of the Ramapoughs at that time.’ Chief Redbone
explained to Mr. Elmes that the Ramapoughs had used Sweet

Water for prayer. community cultural assembly, hunting, and

' Chief Redbone passed away in April 2001.

6
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fishing for decades, if not centurics. Mr. Elmes allowed the
Ramapoughs to continue using Sweet Water.

25.1In 1984, the Township adopted a Zoning Map, which
designated Sweel Water as a C-80 Conservation Zone.

26.The Ramapoughs continued to openly use the property for
prayer and community cultural assembly, in open view of
Township officials and police officers.

27.In June 1987, the Township amended the Zoning Ordinance to
designate Sweet Water as a C-200 Conservation Zone,

28.Again, the Ramapoughs continued to use the property for
prayer and community cultural assembly, in open view of the
Township.

29.1n July 1995, Mr. Elmes transferred title to Bweet Water to
Ramapough Mountain Indians Ine.

30.The Ramapoughs, now as owners of the property, continued to
use the property for prayer and community cultural assembly,
in open view of the Township.

31.0ver ten years ago, Bergen County authorities placed signs on
the roads leading to Sweet Water, identifving the property as
“Ceremonial” land.

32.In the fall of 2011, the Ramapoughs laid dewn a few logs in a

rectangle at Sweet. Water, as symbolic representation of a
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Long House. A Long House is a place of worship, similar to a
church, synagogue or mosque.

33.In Qctober 2011, Township officials visited Sweet Water and
issued a Complaint to the Ramapoughs, alleging that the
construction of a Long House required a Zoning Permit.

34.0On December 12, 2011, the Ramapoughs submitted an
application to the Township for a Zoning Permit. The
application stated that the “present use” of Sweet Water at,
that time was “prayer and community cultural assembly.” The
appheation further stated that the Ramapoughs spught
Township acknowledgement that the continuation of that use
comported with the Zoning Ordinance. Finally, the application
sought Township appreval to build a Long House at Sweet
Water.

35.0n January 25, 2012, the Township Zoning Official, Gary
Montray, issued 4 Zoning Permit to the Ramapougha. The
January 2012 Zoning Permit acknowledged that prayer and
community cultural assembly at Sweet Water was permitted
under the Zoning Ordinance. The Zoning Permit also
approved building and use of a Long House.

36.Subscquent to issuance of the January 2012 Zoning Permit,

the Township recommended the dismissal of the Octoher 2011
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Complaint. In an April 2012 email to the Ramapoughs’
attorney, the Township Administrator explained that the
issuance of the January 2012 Zoning Permit resolved the
violation:
I have discussed this item with Thomas Mulvey
who is the Township Property Maintenanee and
Zoning Enforcement Officer. Mr, Mulvey issued the
complaint in this case. The subject matter of the
complaint was performing construction prior to
obtaining a zoning permit. Since a zoning permit has
been subsequently obtained, Mr. Mulvey believes
that compliance with the ordinance requirement has
been achieved. Thus, he is recommending to the
municipal prosecutor and the Court that the
pending complaint be dismissed.
37.In reliance on the Zoning Permit and the dismissal of the
Qctober 2011 Cumplaint, the Ramapoughs continued
conducting prayer and community cultural assembly at Sweet
Water.
38.In 2013, the Ramapoughs installed several logs vertically in
the ground, in a circle, to create a prayer circle. The
Ramapoughs placed the remaining logs horizontally between
the already-installed vertical logs, using a track excavator.
89.The Township Zoning Inspector, Thomas Mulvey, visited
Sweet Water and determined that none of these activities

violated the Zoning Crdinance.
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40.In reliance on Mr. Mulvey’s letter, the Ramapoughs eontinued
to use the prayer circle.

41.From that point to December 20186, the Ramapoughs
continued to use Sweet Water for prayer and community
eultural agsembly, in open view of the Township.

DECEMBER 2016: HARASSMENT BY THE TOWNSHIP

BEGINS

42.In December 2016, the Township issued a Complaint to the
Ramapoughs, alleging that the Ramapoughs needed a Zoning
Permit for its use of Sweet Water: ignoring the fact that the
Ramapoughs clearly already held a Zoning Permit allowing
prayer and community cultural assembly. The Complaint
threatened that if the Ramapoughs continued prayer and
community cultural assembly at Sweel Water, they would
incur $1.250 in penalties, six months of jail time, and another
s1% months of community service.

43.0n January 2017, the Ramapoughs met with the Township to
attempt to address the Township’s concerns. The Township
demanded that the Ramapoughs prepare, at great cost and
effort, another Zoning Permit application.

44.0n April 6, 2017, the Ramapoughs submitted the Zoning

Permit application demanded by the Township.

10
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45.0n April 13t the Township denied the Ramapoughs’
application. In direct contradiction to the January 2012
Zoning Permit, the April 13" demal stated that the Zoning
Ordinance did not allow prayer and community cultural
assembly al Sweet Water. The denial gave no cxplanation of
the contradiction. The denial made a new demand: that the
Ramapoughs submit applications for a Site Plan Approval and
a Use Variance to the Zoning Board.

46.A Use Variance is only necessary for uses that violate the
Zoning Ordinance; therefore the Township's demand for a Use
Variance was in direct contradiction to the Township’s
previous acknowledgment, in the January 2012 Zoning
Permit, that the Zoning Ordinance allowed prayer and
community cultural assembly at Sweet Water,

47.Nevertheless, again, at great cost, the Ramapoughs retained a
planner to prepare the documents demanded by the Township,
and submitted them in June 2017, The Ramapoughs also
requested a partial waiver of the associated fees, owing to
Ramapough Mountain Indians Inc.’s status as a nonprofit
religious organization.

48.0n June 28, 2017, the Township sent a letter listing the

deficiencies in the application. The Township also denied the

11
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Ramapoughs’ application for a foe waiver, with no explanation
whatsoever.,

49.In August 2017, the Ramapo Hunt & Polo Club Asscciation
Ine. {the “Polo Club”) fled a motion that it would vppuse the
Use Variance application.

50.0n August 22, 2017, Charles Rabolli, Jr., Chairman of the
Zoning Board of Adjustment sent the Ramapoughs a letter,
scheduh'né a hearing on the use variance application on
September 20th. The letter demanded that the Ramapoughs
pravide all the decuments cutstanding from the use variance
application, a proposed witness list for the hearing with a
proffer of the anticipated testimony, and opposition to the Polo
Club’s motion, all within twelve business days (by September
10th). The letter finally stated that no extension of that time
would be granted.

51. At that point, the Ramapoughs withdrew the application.

52.0m September 15, 2017, Township Admimnistrative Officer
Michael Kelly issued a letter purporting to “rcscind” the
January 2012 Zoning Permit.

COUNT ONE

(Mr. Kelly’s September 15, 2017 is ultra vires.)

12
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53.0nly the Zoning Board of Adjustment has the power to modify
or reverse a Zoning Permit. N.J.S.A. 40:56D-70(z) and
N.J.8.A. 40:55D-72.
94."Any power expressly authorized by [the Municipal Land Use
Law] to be exercised by” the Zoning Board of Adjustment
“shall not be exercised by any other body”, including the
Adminisirative Officer: in this case, Mr. Kelly, N.J.8.A,
40:55D-20Q.
55.Mr. Kelly’s illegal atlempt to usurp the Board of Adjustment’s
authority, through the September 15t letter, forced the
Ramapoughs to incur the time and expense of bringing this
lawsuit.
WHEREFORE, Plaintiff demands judgment as follows:
A. Declaring Mr, Kelly's September 15, 2017 letter to be null,
void, and of no effect;
B. Enjvining Defendants from interfering with the January
2012 Zoning Permit, except through the processes detailed
in N.J.S.A. 40:55D-70(a) and -72;
C. Awarding to Plaintiff the costs of suit and attorney’s fees:
and

D. Buch other relief as the Court deems equitable and just.

13
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COUNT TWO
(Mr. Kelly’s September 15tb letter violates the
Ramapoughs’ Right to Due Process.)
56.The Ramapoughs have a Constitutional right to prior due
process before the January 2012 Zoning Permit is rescinded.
57.The Ramapoughs also have a statutory right to prior due
process, hefore the January 2012 Zoning Permit is rescinded.
N.J.S. A 40:55D-10.
58.Defendants’ illegal attempt to rescind the January 2012
Zoning Permit violates the Ramapoughs” Constitutional and
statutory right Lo due process, and has forced Lhe
Ramapoughs to incur the expenses of bringing this lawsuit.
WHEREFORE, Plaintiff demands judgment as follows:
A, Declaring Mr. Kelly's September 15, 2017 letter to be null,
void, and of no effect;
B. Enjoining Defendants from interfering with the January
2012 Zoning Permit, except through the processes detailed
in N.J.8.A. 40:55D-70(a) and -72;
C. Awarding to Plaintiff the costs of suit and attorney’s fees;
and

D. Such other relief as the Court deems equitable and just.

14
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COUNT THREE
(Mr. Kelly’s September 15t letter is wrong as a matter
of law, arbitrary, and ecapricicus.)

58.The January 2012 Zoning Permit was based on a correct
decision that the Zoning Ordinance allows the Ramapoughs to
conduct prayer and community cullural assembly at Swect
Water.

60. Defendants’ arguments to the contrary in the September 2017
letter are wrong as a matter of Jaw, arbitrary, and capricious.
Defendants’ adoption of these incorrect and illogical
arguments has forced the Ramapoughs to incur the time and
expense of bringing this lawsuit.

WHEREFORE, Plaintiff domands judgment as follows:

A. Declaring Mr. Kelly's September 15, 2017 letter to be null,
void, and of no effect;

B. Emnjoining Defendants from interfering with the January
2012 Zoning Permit, cxcept through the processes detailed
in N.J.S.A. 40:55D-70(a} and -72:

C. Awarding to Plaintiff the costs of suit and attorney’s fees;
and

D. Such other relief as the Court deems equitsble and just.

15
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COUNT FOUR
(The Township is estopped from interfering with the
January 2012 Zoning Permit.)

61.The Ramapoughs have openly conducted prayer and
community cultural assembly at Sweet Water for decades, if
not centuries,

62, The Township has always been fully aware of the
Ramapoughs' use of Sweel, Water for prayer and community
cultural assembly.

63. Every lime Township officials drive to Sweet Water, they pass
signs erected by Bergen County marking Sweet Water as
“Cercmonial Land.”

64. The Township has repeatedly asked the New Jersey
Department of Environmental Protection (‘NJDEP”) whether
the Ramapoughs’ activities conform to New Jersey
environmenial law, and NJDEP has always confirmed that
they do.

65.The Township’s longstanding knowledge of the Ramapoughs’
usc of Sweet Water for prayer and community cultural
assembly constitutes tacit approval.

66.In January 2012, the Township made that approval explicit.

16
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67.The Ramapoughs have relied on the Township’s tacit and
explicit approval to continue prayer and community cultural
assembly at Swect Water, to incur expenditures on this use,
and to invite the Ramapoughs’ allies to Sweet Water to join in
prayer and community cultural assembly.
68.Under the equitable principle of estoppel, the Township is
prohibited from withdrawing its longstanding tacit and

explicit approval.

17
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WHEREFORE, FPlaintiff demands judgment as follows:

A Declaring Mr. Kelly’s September 15, 2017 letter to be null,
void, and of no effect;

B. Enjoining Defendants from interfering with the January
2012 Zoning Permit, except through the processes detailed
in N.J.8.A. 40:55D-70(a) and -72;

C. Awarding 1o Plaintiff the costs of suit and attorney’s fees:
and

D. Such othey relief as the Court deems equitable and just.

Respectfully submitted,

Date’ 10.27.17 fo/ Raghu Murthy
Aaron Kleinbaum
Raghu Murthy
Eastern Environmental Law
Center

Thomas Williams
Attorneys for Defendant,

Ramapough Mountain
Indians Inc.

18
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Nylema Nabbie, Esq. F I L £ D

Attorney 1D #023341996 APR 2 7 2018
Gittleman Muhlstock & Chewcaskie, LLP

2200 Fletcher Avenue CHARLES E. POWERS, dR., 4.5.C.
Suite 508

Fort Lee, New Jersey 07024

(201)944-2300

Attomeys for Defendants, Michael Kelly and Township of Mahwah

RAMAPOUGH MOUNTAIN INDIANS,
INC.,, : SUPERIOR COURT OF NEW JERSEY
BERGEN COUNTY —LAW DIVISION

Plaintiff,
DOCKET NO. BER-L-007345-17
V.
CIVIL ACTION
MICHAEL KELLY and TOWNSHIP OF
MAHWAH, ORDER DISMISSING COMPLAINT

Defendants.

THIS MATTER having been opened to the Court, the Honotable Charles E. Powers, Ir.,
1.8.C., presiding, upon application by Gittleman, Muhistock & Chewcaskie (Brian Chewcaskie,
Esq., appearing), attorncys for the Plaintiff, Township of Mahwah and on notice to Aaron
Kleinbaum, Esq, and Thomas W. Williams, Esq., counsel for the Ramapough Mountain Indians,
Inc. (“RMI”), and it appearing that the Defendant, having been provided notice of the within
application, and the Court having vead and considered the Certification and Briefs submitted in

support of and in opposition to Plaintiff’s application, and good cause having been shown;

ITIS onthis__2 ¥ day of ﬂum\*e 2018

ORDERED as follows:

1. The subject Complaint is dismissed with prejudice pursuant te-Rré:69=5rof the New—
Jersey Ruies—
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Charles E. Powers, Jr., J.S.C.




Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 70 of 166 PagelD: 1678

SUPERIOR CCOURT OF WEW JERSEY
LAW DIVISION, CIVIL PART
BERGEN COUNTY, NEW JERSEY
DOCKET NO. BER-L-007345-17
APP. DIV. NO.

—

RAMAPDUGH MOUNTAIN,
INDIANS, INC.,

Plaintiff,
TRANSCRIPT

of
REARING CN
MCTION TOD DISMISS

V3.

MICBAEL KELLY and
TOWNSHIP GF MAHWAH,

Defendants.

Place: Bergen County Superior Court
Justice Center, 10 Main St.
Hackansack, N.J. 07601

Date: &april 27, 2018
EEFORE :
HONORABLE CHARLES E. POWERS, JR., J.5.C.
TRANSCRIPT ORDERED BY:

BRIAN M. CHEWCASKIE, ESQ.
(Gittleman, Muhlstock & Chewcaskie, L.L.P.)

APFEARANCES :

RAGHU MURTEY, ESQ.
{Eastern Environmental Law Center)
Attorney for the Plaintiff

BRIAN M. CHEWCASKIE, ESQ.
(Gittleman, Muhlstock & Chewcaskie, L.L.E.)
Atterney for the Defendants

Transeriber Dolores Hastings, AD/T 417
APPEALING TRANSCRIPTS INC.

B Victoria Drive

Clark, New Jersey 07066

{732) 6B0-1610 / Fax {732) 680-1615

. Appealingtrans@gmail.com

' ! Pigitally Recorded

Operator: Lugila Carasballo
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THE CQURT: All right, this R.M.I,, Inc.
versus Township of Mahwah, Docket 7345-17. Appearances
please?

MR, MURTHY: Good morning, Your Honor, my
name ~-- good afterpoon, my name is Raghu Murthy; I'm
here from the Eastern Envirpamental Law Cehter
representing the Ramapough Mountain Indians.

MR. CHEWCASKIE: Good afternoon, Judge, Brian
M. Chewcaskie, Gittleman, Muhlstotk & Chewcaskie, on
behalf of the Township of Mahwah and Michael Kelly.

THE COURT: All right, thank you. 5o this is
a2 moticn to dismiss by the Township of Mahwah based on
Bule 4:6%-5, So I think the -- the pesition of the
Township of Mahwah is fairly straight feorward., 5So, Mr,
Murthy, I want you to tell me why a dismissal wouldn’t
be the appropriate resclution of the motion for
whatever reason you want me to consider,

MR. MURTHY: Your Honor, before -- before we
begin with that ecan I bring up twe guick items?

THE COURT: Not if they’re not in the

I A S et ek b e e e e gk
CUDIOAUVARLRPOCOInmA WK

21 motions. We’re not going tc addresg things that are
22 not kefore the Court. Things are brought before the
23 Court by way of metion and response. So that's what I
24 have before me, I'm not coing to consider other matters
25 not before the Court.
4

1 MR, MURTHY: Your Honor, they're just

2 housekeeping mattezrs related to this matter.

k| THE COURT: I‘m here on the motion.

4 MR. MURTHY: Ckay. )

5 THE COURT: 8o that’s what I’m here prepared
] to preceed on and raady to hear.

7 MR, MURTHY: Okay. Your Honor, —

8 MR. SMITH: Your Heonoxr, may I confer with Mr.
] Murthy for a moment please?

i0 THE COURT: Who are you, sir?

1l MR, SMITH: I'm -- my name is Steven Denison
12 Smith, I'm with the Ramapough Mountain (indiscernible)
13 I'm one of their clients. But if I may talk to him for
14 just a moment please?

15 THE CGURTI: So you want to delay the

16 proceedings to confer with your attorney?

17 MR. SMITH: Just for a minute.

is THE COURT: Go ahead.

19

20 {PATISE)

21

g2 MR. MURTEY: &s Your Honor stated, the

23 Township is making the argument that the Ramapoughs

24 failed to exhaust their administrative remedies by

25 failing to appeal to the Beard of Adjustment before
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5
; inggituting this in lieu sction and they cite Rule
1695,

3 MR. SMITH: Your Honor?

| THE COURT: Sir, you're standing. Why are

5 you standing, sir?

5 MR. EMITH: Because we would like to withdraw

71 this complaint, we'd like to make a Voluntarily

B dismissal of this ceomplaint, Ancd that’s what I

9 discussed with Mr. Murthy before and that‘s what he
10 wanted to bring to the Court’s attention.

11 THE COURT: You mean yoi want to dismiss it%?
12 MR. SMITH: Well, --
13 THE COURT: It's going to be dismissed with
14 prejudice.

15 MR, EMITH: We would like to withdraw it.
16 THE COURT: Well, I'm going to -- well, after
17 & complaint is filed the rules provide thst a case may
is only be withdrawn with the pexrmissien of the Court
19 which may impose conditions on the withdrawali. So if
20 you're planning on withdrawing it and then re~filing it
21 I'm not going to permit that. If you want to withdraw
22 it, that withdrawal and dismissal is going to be with
23 prejudice,
24 S5¢ you wanl to withdraw it, M-. Murthy?
25 MR, MURTHY: Your Honor, we meve to withdraw

it without prejudice.

THE COURT: Well, I won’t permit thet, so you
can either stand here and argue your —- argue your case
and we’ll hear 2 response from Mz, Chewcaskie,

MR, MURTHY: Your Honor, I'm going to now
argue the case.,

THE COURT: Go ahead. All right, counsel,
please confer with your client. When everyone’s ready
let me know please®

COURT CLERK: Going off the record.

(OFF THE RECORD; 1341:13 to 1:51:36)

THE COURT: Yes, counsel?

MR. MORTHY: Your Honor, my client —— I've
discussed with Mr. Chewcaskie, we are prepared to
accept a dismissal with prejudice without cests,

THE CCURT: That being the situation, you
have no objection to that resolution, Mr. Chewcaskie?

MR. CHEWCASKIE: Nc, no objection, Judge,
I'1l just prepare an arder indicating how we ~— how we
got here for your signature,

TEE COURT: That will be fine, If1ll consider
it. Any problems, I711 get in touch with counsel.

MR, CHEWCASKIE: All right. Thank you, Your

BOAY KX RY NI B3 b3 1 1 g o 8 fd ok b
mawnuowmqmmhmﬂpobmqmmﬁunn—-
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Honor.
THE COURT: Thank you.
COURT CLERK: Off the record.
{END OF FROCEEDINGS)}

CERTIFICATION

I, DOLORES S. HASTINGS, the assigned transcriber,
do hezeby certify the foregoing transcript of
proceedings of April 27, 2018, digitally recorded,
index number from 1:37:21 to 1:41:01 and 1:51:39 to
1:52:13, is prepared to the best of my ability and in
full compliance with the current Transcript Format for
Judicial Proceedings and is a true and accurate
compressed transcript of the proceedings as recorded.

/s3/ Dovlores 5., Eastings May 23, 2018

Dolores S. Hastings AD/T 417
APPEALING TRANSCRIPTS, INC,
CLARK, NEW JERSEY
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1 APPEARANCTES

3 ROY F. MCGEADY
JUDGE

5 UNIDENTIFIED MALE SPEAKERS

6
UNIDENTIFIED FEMALE SPEAKERS
7
8 CLERK
9

JOSEPH P. DEMARCO
10 MAHWAH TOWNSHIP

11
THOMAS WILLIAMS
12 COUNSEL FOR DEFENDANTS

13
RAGHU MURPHY

14 EASTERN ENVIRONMENTAL LAW CENTER
COUNSEL FOR DEFENDANTS
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23
24
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1 AUDIO TRANSCRIPTION
2 NEW JERSEY V. RAMAPOUGH MOUNTAIN INDIANS
3 CCOURT DECISION
4 NOVEMBER 17, 2017
5 JUDGE MCGEADY: Thank you, ladies and
6 gentlemen. All right. Good morning --
7 MALE SPEAKER: Good morning.
8 JUDGE MCGEADY: -- ladies and gentlemen.
9 MALE SPEAKER: Good morning, Judge.
10 FEMALE SPEAKFR: Good morning.
11 JUDGE MCGEADY: This is the --
12 FEMALE SPEAKER: Judge, I'm s0 sorry.
13 (unintelligible) -~
14 JUDGE MCGEADY: Okay.
15 FEMALE SPEAKER: I'm so sorry.
le JUDGE MCGEADY: Um-hmm. I can still wish a
17 good morning to everybody.
18 (unintelligible whispering)
19 JUDGE MCGEADY: All right.
20 FEMALE SPEBKER: {unintelligible).
21 JUDGE MCGEADY: Okay. 2all right, apparently we
22 have technical problems, and they're calling IT, so
23 I'm just going to go off the bench until it's
24 corrected. Sorry.
25 [RECORDING PAUSED]
3
Transcription

November 17, 2017
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1 [RECORDING RESUMED]
2 CLERK: All rise.
3 JUDGE MCGEADY: Have a seat, and thank you very
4 much. Okay. Thank you. (unintelligible}.
5 FEMALE SPEAKER: (unintelligible)
6 JUDGE MCGEADY: All right. &and good morning.
7 I understand it's fixed now, so let's proceed. This
8 is the November 17, 2017 session of the Vicinage 2
9 Court. I'm Judge Roy McGeady. If counsel will
10 introduce themselves, please?
11 MR. DEMARCO: Your Honor, good morning. Joseph
12 P. DeMarco, on behalf of the Township.
13 JUDGE MCGEADY: Good morning, Mr. DeMarco.
14 MR. DEMARCO: Thank you, Judge.
15 MR. WILLIAMS: Good morning, Your Honor.
ie Thomas Williams on behalf of the defendants --
17 JUDGE MCGEADY: Good morning --
18 MR. WILLIAMS: -~ and --
19 JUDGE MCGEADY: =- Mr. Williams.
20 MR, MURPHY: Good morning, Your Honor. My
21 name's Raghu Murphy. I'm here from the Eastern
22 Environmental Law Center on behalf of the defendants.
23 JUDGE MCGEADY: Good morning, Mr. Murphy.
24 MR. KLEINBAUM: Good morning. Also on behalf
25 of defendants, Aaron Kleinbaum from Eastern

Transcription
November 17, 2017
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1 Environmental Law Center.
2 JUDGE MCGEADY: Good morning, Mr. Kleinbaum,
3 MS. GEORGIA (phonetic): Valeria Georgia, from
4 the Law Offices of (unintelligible).
5 JUDGE MCGEADY: Good morning, Ms. Georgia. All
6 right. We have a lot of summonses, a lot of charges,
7 a lot of dates, a lot of issues, a lot of defenses.
And the Court intends to address each of them.
We have one renewable energy systems charge,
10 summons. We have three soil movemernt summonses. We
11 have 23 summonses that charge a one day violation for
12 failing to get a zoning permit for a structure.
13 Twenty-one of them are for the structure. One of them
14 alleges a violation by not getting a permit for a
i5 structure, cor for a use. Only one uses the term,
16 'use'. &And one specifically alleges that the
17 structure in question is a tipi. 2And we have 16
18 summonses for failing to get zoning approval for
19 structures only, and those are each five day
20 summenses, totaling B0 days. So we have a total of 43
21 summonses, covering 103 days between them.
22 The Court conducted a trial with respect to all
23 the issues of all those charges, and the trial
24 extended over a seven day period, including a pretrial
25 motion day, and the onsite visit by the Court. The

Transcription
November 17, 2017
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1 Township presented, and accepted - the Court accepted
2 in evidence, 16 exhibits, and the defense presented

3 and offered into evidence five exhibits. Witnesses

4 for the Township were Thomas Mulvey, a Property

5 Maintenance Inspector, and Michael Kelly, a

6 professional engineer, and Zoning or Administrative

7 Officer for the Township of Mahwah.

B For the defense, Charles Elmes, a developer,
9 testified; Samantha Fois (phonetic) testified, a

10 friend of the Tribe; Dwaine Perry, Chief of the

11 Ramapough Mountain Indian Tribe, testified. Stephen
12 Lenardo, a friend of the Tribe, also testified.

13 Roberto Barrera, the International Indian Treaty

14 Council employee, testified. Karenna Gore, a

15 professor, testified. And George Williams, not teo be
16 confused with Thomas Williams, a professional planner,
17 also testified on behalf of the Tribe. There was then
i8 reputtal testimony by Michael Kelly.

19 The Court was liberal in allowing defense

20 testimony on the use and the history of Sweetwater,

21 especially when Chief Perry was testifying, probably
22 frustrating Mr. DeMarco, despite the Court's pretrial
23 rulings on various issues, and the hope of the Court
24 was that the Township and its residents would hear the
25 history and, and the culture of the, the Tribe, and it
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1 might be - help for a better understanding and
2 tolerance of each other.
3 The Court alsoc did an onsite inspection, and
4 having seen a large crowd appear in this Court on the
5 days of tridl, realized that there was great interest
6 by both the Tribe, and by the Township residents. And
7 the Court presumed that on that onsite inspection that
8 some of those people might show up, and the Court was
9 correct. And the Court hopes that the dialogue might
10 occur between the respective factions, and that it, it
11 also might lead to a greater tolerance and
12 understanding of the culture and the, what the Tribe
i3 is doing on the property. The future will be the jury
14 on that hope.
15 The Court made certain pretrial rulings on the
16 following issues, which the Court reconfirms today, in
17 that they are legal issues, not factual issues that
18 required factual determinations at trial.
19 The first one was that the State of New Jersey
20 recognizes the Ramapough Mountain Indians as a Tribe.
21 However, that does not convey a sovereign nation, or
22 sovereign immunity status to the Tribe, exempting it
23 from compliance with the, the laws of New Jersey, or
24 the laws of the Township of Mahwah.
25 The Court also ruled that the so0il movement
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1 ordinance and the zoning permit ordinances, both

2 making each day a separate vioclation, did not

3 constitute double jeopardy. The Court also ruled that

4 the filing of those complaints on special form

5 complaint summonses, as required by the Administrative

6 Office of the Courts, does not fail to allege

7 essential facts to the Tribe, therefore denying them

8 due process.

9 What is available at trial, and continues to be
10 available, are the issues of estoppel, deprivation of
11 the free exercise of religion, and preexisting
12 nonconforming use. Those remained available
13 throughout the trial.

14 But directing attention first to the three soil
15 movement without a permit summonses - Ordinance, Town
16 Ordinance 28-2.1 says as follows: No person shall

17 excavate, move, remove, or cause, allow, permit, or
18 suffer to be removed, or move, any soil from, onto,
19 in, or upon any lot, or right of way of the Township
20 of Mahwah, unless or until a soil movement permit

21 therefore shall have been issued, pursuant to this

22 chapter.

23 Summeons SC-008491 alleged a soil movement

24 viclation for December 13 of 2016. SC-008494 alleged
25 the same violation for December 19, 2016. And SC-
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1 008495 alleged the same violation for December 20th,

2 2016. Thomas Mulvey testified to observing crushed

3 stone on the property known as 95 Halifax Road in

4 Mahwah, and he also testified to seeing wood chip

5 piles. He further testified to seeing mulch spread on
6 the property. He estimated that there were three

7 lcads dumped on the property. He testified that he

8 did not go ontec the property to measure the amount of
9 those items, and that he couldn’'t tell the guantity.
10 He didn't measure the cubic yards, which becomes
11 relevant, because he testified that Ordinance 28-3.11
12 of Township of Mahwah has an exception that you don't
13 need to get a permit, soil movement permit, if less

14 than 20 cubic yards of soil is moved. 8o the volume
15 of, of the so0il becomes important. Mr. Kelly, the

16 Engineer and Zoning Qfficer, testified to observing
17 piles of mulch, and he estimated that a dump truck

18 carries 12 to 14 cubic yards of mulch. He testified
19 that he estimated that 15 yards of mulch, or wood
20 chips, as he testified, were there, and he also agreed
21 with the 20 cubic yvard limitation as to the threshold,
22 as to when a permit becomes necessary. He said it's
23 cumulative, and the amount is measured over a calendar
24 year. And he testified that the combination of stone,
25 mulch, or wood chips was 30 cubic yards, exceeding the
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1 20 cubic yard limitation.

2 This Town - excuse me - Town Ordinance 28-1

3 defines soil. This is a Mahwah Town Ordinance, in the
4 Mahwah Code. And it says the following: Soil shall

5 mean any earth, sand, clay, loam, gravel, humus, tree
6 stumps, minerals, mud, silk, ore, muck, stone, rock,

7 or dirt, and any debris, whether organic or

8 construction debris, including but not limited to

9 asphalt, concrete, and macadam. What it doesn't tell
10 the Court - is wood chips and mulch included in the
11 definition of scil. There are terms in there that
12 this Court doesn't understand. I don't know what loam
13 is. I don't know what humus is. But there's nothing
14 there that tells this Court that wood chips and mulch
15 is considered to be soil, and therefore needs the soil
le movement permit.
17 The Court agrees with Mr. Kelly's testimony
18 that any one of those item, or any combination of
19 those items referred to in the ordinance can be lumped
20 together to arrive at the cubic yards of volume. But
21 the Court is not convinced that it's ¢lear that wood
22 chips or mulch are also included. I think the same
23 confusion can be attributed to the Tribe - that they
24 wouldn't know, reading that definition of soil, that
25 wood chips and mulch are considered soil and require

10
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1 the permit. That being said, and with the testimony

2 of Mr. Kelly that he included the mulch and the wood

3 chips in his estimate of the 30 cubic yards, the Court

cannot conclude that there were more than 20 cubic

5 yards of scil, as defined by the Township Ordinance,

6 and therefore as to the three soil complaints, there

7 would be a finding of Not Guilty.

8 Cn SC-008592, the August 16, 2017 renewable

energy system trailer existing on a property without

10 the benefit of a zoning permit - Samantha Fois, and I
11 hope I'm pronouncing it right, testified that she was
12 designated by the, by the Tribe to go to the Mahwah
13 Town Hall, in particular the Zoning Department, and

14 ascertain whether a zoning permit was necessary for
15 thg renewable energy system. She testified that she
16 spoke to a man named Adam, and a woman named Lucy, who
17 advised her that because the structure was not
18 permanent, it did not need a permit. She relayed that
19 information - she testified she relayed that
20 information to Chief Perry. She alsc inquired whether
21 she needed that determination to be reduced to
22 writing, and Adam and Lucy advised her that it did
23 not.
24 During his rebuttal testimony, Mr. Kelly
25 testified that Lucy is an administrative clerk, and

11
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1 that Adam is a sub code inspector, and that neither

2 has the authority to make a permit decision, and

3 certainly not on an oral application such as presented
4 by Ms. Fois. He said that Adam and Lucy have been

5 instructed not to give opinions, and that they should
6 have referred the matter to Mr. Kelly. As a result,

7 Mr. Kelly produced a letter, T-1l1 in evidence, from

8 him to Chief Perry, and it was dated August 14 of

2017, and it advised Chief Perry that he needed a

10 zoning permit for the renewable energy system -

11 trailer. The letter indicated that it was mailed

12 certify mail, return receipt requested. Subsequently,
13 SC-008592 was issued for the zoning permit violation
14 for August 16, 2017, two days after the creation of

15 the letter by Mr. Kelly to Chief Perry, indicating

16 that a permit was necessary. While the Court accepts
17 that Adam and Lucy did not have the authority, accepts
i8 that Mr. Kelly's testimony as credible, Ms. Fois

18 doesn't know that. It's also questionable whether the
20 August 14, 2017 letter from Mr. Kelly would have

21 reached or been received by Chief Perry by August 16,
22 2017, scome two days later, the date of the summons of
23 the alleged violation of the renewable energy system.
24 The Court finds that the defendant Tribe had the right
25 to rely on the information conveyed by Adam and Lucy

12

Transcription
November 17, 2017



Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 88 of 166 PagelD: 1696

Atkinson-Baker Court Reporters

www.depo.com

1 to Ms. Fois, and as a result, the zoning permit was
2 not obtained. The corrective measures taken by Mr.
3 Kelly would likely have been received by Chief - would
4 not likely have been received by Chief Perry by August
5 16 of 2017, the date of the alleged violation. The

Court finds that the Township agents, Adam and Lucy,
7 induced the defendant Tribe not to obtain a permit.

8 The Tribe had a right to rely on that information, and
9 until it received a subsequent notice from Mr. Kelly,
10 the Township would be estopped from pursuing a summons
11 as to the renewable energy source, until such time as

12 it can be shown that that August 14, 2017 from Mr.
13 Kelly was received by Chief Perry. So as to SC-

14 008592, the one and only renewable energy system

15 trailer, zoning permit violation, a Judgment of

16 Acquittal is going to be entered.

17 Qur next consideration is that most of the
18 complaints concern a failure to obtain a zoning permit
19 for structures, although one actually says a zoning
20 permit for structures, and for the use of the land.
21 That's 008492. While there was testimony from Mr.
22 Mulvey and Mr. Kelly about the fact that the public
23 assembly on the premises is a violation of the C-200
24 zone, and the use of the property as a campground is
25 also a violatien of the C-200 zone, and that was

13
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1 general testimony, there was no specific testimony

2 from either Mr. Mulvey, or Mr. Kelly as to what

3 specific use of the property occurred on December 13,
4 2016, the date alleged in 8482, that caused the

5 summons to be issued not only for the structures, but
6 alsc for the uses of the land. The Court agrees with
7 the Tribe to some extent, that while the Court already
8 ruled that the discovery process provides sufficient
9 information to the Tribe to know what, what structures
10 it's charged with violating, that the one summons
11 alleging a use violation, without any testimony
12 alleging what it is, what it is - what it is charged
13 with, and it's the only summons as to the use of the
14 premises being a violation, the Court cannot find a
15 violation of a use on that date. All the other
1lé6 summonses refer only to structure, as does that
17 summons - it also refers to structures - without a

18 zoning permit. So the Court is going to limit the

19 Township to its proofs on the existence of structures
20 only, including on 84932.
21 Township Ordinance 22-2 defines structure as
22 follows: Structure shall mean a combination of
23 materials to form a construction for occupancy, use,
24 or ornamentation, whether installed on, above, or

25 below the surface of a parcel of land. I believe Mr.

14
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i Relly practically has that memorized, and testified to
2 it at trial. I believe Mr. Williams, the defense

3 planner, also testified to it. So clearly, we have a
4 definition of what is a structure.

5 The Tribe is - tries to engraft an additional
6 term into that definition, and that additional term is
7 '"temporary'. Many times during the trial, it was

8 argued that because it was temporary, it was therefore
2 not a structure; and yet, that definition does not use
10 the term 'temporary' at all.

11 The Court had to - has to determine whether the
12 various objects that exist on the Sweetwater property,
13 95 Halifax, constitute a structure within the

14 definition. Much was made of the fact that Chief

15 Perry signed a certification, apparently in

le conjunction with an Order to Show Cause, and he used
17 the term 'structure' in his certification. But he

18 testified here in Court that he was using it

19 generically, as opposed to - just as a convenient way
20 of describing the various objects - it's a convenient
21 way to, to describe them, and he didn't it to mean the
22 legal definition. And the Court finds that to be

23 credible that he, he wasn't admitting that they were
24 structures. The Court has to make its own

25 determination as to whether they qualified as

15
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1 structures, or not.

2 In determining whether each object is a

3 structure, the Court is relying upon the testimony,

4 also the exhibits, some of which were photographs,

5 also its onsite viewing of the premises. The Court
did not create this definition. Actually, Mahwah,

7 even though it's in their code, didn't create the

8 definition. It is exactly the definition set forth in

9 the Municipal Land Use Law, a law that prevails

10 throughout all of New Jersey. So it's the definition

11 of a structure throughout the whole state of New

12 Jersey, not just Mahwah.

13 Examining the various objects on the, on the

14 property, the Court observed a prayer circle, and was

15 invited into the prayer circle. My observations were

16 that it's a series of logs in a circular

17 configuration, with a totem pole in the middle. Each

18 log was wvertical, was upright. Each had a face carved

19 on it on the inside of the circle, with painting on

20 it, and each had a faced carved on, on it on the

21 cutside of the circle, and there were small brass

22 decorations attached to the logs. There was testimony

23 that this is what is left after the removal of the

24 Long House, which previcously had a contested zoning

25 permit. While it was a minimal combination of wood,

16
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1 raint, and brass, nevertheless it was a combination of
2 materials for ornamentation, and the Court concludes
3 that it's a structure.
4 The cooking shack, described in various
5 different ways during the testimony, but the Court
6 observed that it was a construction of a platform,
7 with a vertical - with vertical wood struts, holding a
8 rocf of plastic, or fiberglass, or some type of metal.
9 It is a construction. It's a combination of
10 materials, and it was used for storage and cooking,
11 and therefore, the Court concludes that that also
12 constitutes a structure.
13 The tipis were not observed by the Court on the
14 on site visit. However, the Court has seen
15 photographs of them, and did see the wooden poles that
16 are used to support the tipis, when it conducted its
17 on site - visit. And the Court observed from the
18 photographs that there's canvas wrapped around the
19 wooden poles, and it's used for occupancy, or use, or
20 ornamentation, and the Court concludes that tipis
21 would also, under the definition, constitute
22 structures.
23 The yurt, described by Chief Perry when he was
24 a witness, as a Mongclian tent, and referred to in Mr.
25 Kelly's letter as a canvas cabin. It's on cinder

17
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1 blocks, it has wooden stairs, it's a - has a wooden

2 platform, and it has a plastic or canvas exterior, and
3 it has a - an aluminum vent pipe extending through the
4 ceiling of the yurt, and there was a cot inside, and a
5 computer. The Court concludes that that also is a

6 structure.

7 The sweat lodge - it, it's an igloo-like

8 configuration of flexible wooden branches tied

S together with string or rope. 2and while it wasn't

10 present when the Court conducted its onsite

11 examination, it - there was testimony that it's

12 encased in tarpaulin or canvas when it's in use. The
13 Court concludes that those are also a combination of
14 materials, and constitutes a structure.
15 In the Court's opinion, none of the other small
16 tents that it observed on the on site visit, or the

17 pop-up Cabela's tent, which was never seen by the

18 Court, either in photograph or in person, can

19 constitute a combination of materials, and therefore
20 the Court does not find that any of those constitute
21 structures.

22 The dates on the summonses on the structure
23 charges, in particular 8492, was for December 13 of

24 2016, and that's the only one that charges both

25 structure and uses, but we've already dealt with the

18
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1 uses. And then 8497 were issued - that, that's a -

2 for an alleged violation on January 2nd of 2017. And

3 that one is also unique, in that it particularly

4 described the structure in question as a tipi. Mr.

5 Mulvey testified that as to the 8492, the December 13,

6 2016, he saw tipis, and he saw the wooden structure

7 with a roof, which I conclude is the, the cooking

8 shack, which I've already concluded is a structure -

8 in fact, both are structures, the tipis and the
10 cooking shack - and he testified that they require a
11 permit. As to the 8497, the January 2nd, 2017, which
12 recites a tipi, Mr. Mulvey testified that he did see a
13 tipi, a structure, on the premises.
14 After these two summonses, the testimony of Mr.
15 Mulvey and Mr. Kelly both was that they gave the Tribe
16 a good faith amnesty, 67-day period to apply for
17 zoning permits. Initially it was a 60-day period, and
18 then there was an extension of seven days when the

19 permit was not applied for in the 60 days.
20 Then T-9, Mahwah exhibit, a letter from Mr.
21 Kelly to Thomas Williams, as opposed to the planner,
22 Williams - Thomas Williams being one of the attorneys
23 | for the Tribe - states that on April 6th of 2017, a
24 zoning permit application had, in fact, been filed,
25 but it was rejected by Mr. Kelly, in that it requested

15
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1 the use for a public assembly, and religious and

2 cultural purposes, and Mr. Kelly concluded that that's
3 inconsistent with the C-200 zone, and therefore,

4 rejected the zoning application.

5 As a result, 825 - I'm sorry, B525, another

6 summons, was issued on April 27, 2017, through B541,

7 dated May 192, 2017. BSo those were several issues, all
8 issued because the tipis and the cooking shack

9 continued to exist on the property with no zoning
10 permit, per the testimony of Mr. Mulvey.
11 And then 8546, May 22nd, 2017; 8457, May 23rd,
12 2017; 8550, May 24, 2017; and 8551, May 25th, 2017 were
13 issued by Mr. Mulvey, and all were days on which at
14 least some of the structures, namely the tipi and the
15 cooking shack, were present on the property, per Mr.
16 Mulvey's testimony.
17 Mr. Mulvey then testified that a Mahwah judge
18 asked him to start issuing one summons for the whole
19 week, as opposed to an individual summons for each
20 separate day. As a result, he testified that he
21 issued 8555 for the dates of May 29, 2017 through June
22 2nd, 2017, a five day period, through 8588 for the

23 period August 7, 2017 through August 11, 2017 - again,
24 a five day period, and all the summonses in between

25 were for five day periods - all for the same charge,

20
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1 of structure% being present with no zoning permit, and
2 Mr, Mulvey's testimcony being that both the tipis and

3 the cooking shack existed on all those dates,

4 inclusive.

] Mr. Mulvey testified that he issued Summons

6 8370 for August 14, 2017 through August 18, 2017, as

7 well as 8743, 8750, 8733, 8734, and 8735 - again, all
8 five day summonses, the last one being 8735 for

] September 18, 2017 through September 22nd, 2017, again
10 a five day period, the last of the summonses before
11 this Court, again, all for the same structures

12 existing on the property, being tipis, cooking shacks,
13 without a zoning permit, as testified to by Mr.

14 Mulvey.
15 The Tribe in its defense never testified that
16 that was not true. They never denied that there were
17 the tipi and the cooking shack on the dates that are
18 inclusive. This is at least a prima facie showing
19 that there an establishment of the charges that there
20 were structures on the property without a zoning

21 permit. However, there were defenses that were raised
22 by the, the Tribe, and those defenses need to be

23 examined one by c¢ne.

24 The first offerise was, and, and the Court will
25 acknowledge that the Township and the Tribe both

21
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1 submitted helpful briefs in this most recent week,

2 just before this Court's decision, on trial issues,

3 and, and it was helpful. &and in, in the Tribe's

4 brief, it brought to the Court's attention, a New

5 Jersey Administrative Cocde Section defining

campgrounds. However, as, as helpful as it was, and

7 as industrious as it was for the Tribe to find that,
8 that issue has become moot because the Court is

9 limiting the Township to that one summons that alleges
10 a use violation, one of which was alleged to be a

i1 campground, and the Court has already acquitted on

12 that for other reasons, that there was no testify

13 establishing what the improper use was. 8So it's not
14 important at this point, as to what the definition of
15 a campground is.

lé Then there was the November 26, 2013 letter
17 from Mr. Mulvey - my, my 70th birthday. And that

18 letter said that there are no violations on the

19 property, and the Tribe called that to my attention
20 with great vehemence. However, reading the letter,
21 it's clear that Mr. Mulvey was called to the property
22 on this occasion concerning the movement of trees and
23 logs, and not the other issues that are before this
24 Court. So the Court deesn't find that his statement
25 that there were no viclaticns means anything more than

22
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1 there were no violations with respect to the movement
2 of trees or logs on that date.

3 T-17, a September 15, 2017 letter from Mr.

4 Kelly rescinding the January 25th, 2012 original zoning
5 permit for the Long House. The Court has to examine

6 the, the validity and the viability of that

7 rescission. The Court accepts that Mr. Kelly is the

8 Zoning Cfficer, and he's the authorized person to

S issue permits. And implicit in that would be the

10 right to rescind permits, similar to the New Jersey

11 Motor Vehicle Commission issuing driver's licenses, or
12 the Supreme Court of New Jersey issuing law licenses,
13 or the Medical Examiners issuing medical licenses.

14 Those agencies or entities are the licensing

15 authority, and alsc have the authority to remove the
16 license, or rescind. However, to rescind the permit,
17 it would seem to require a compliance with due

18 process. And just like the Supreme Court, just like
19 the Motor Vehicle Commission, just like the Medical
20 Examiners, licenses are not revoked without a hearing
21 to establish due process, to protect due process

22 rights of the Tribe, as opposed tc just a letter from,
23 from the Township. The Township argued that when Mr.
24 Kelly rejected that second April - I believe it was 6,
25 2017 zoning permit application, that the Tribe did not

23
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1 appeal his denial of that. &aAnd I think that

2 emphasizes the need to have had a hearing to rescind

3 that original zoning permit. The Tribe was not given
4 an opportunity to be heard, present its arguments, and
5 therefore, nothing was preserved for any appeal, which
6 the Township argues should have been done.

7 To the extent that any of the summonses relies
8 exclusively on the Long House without a permit, that

9 would not be a violation, in this Court's opinion.
10 However, it doesn't appear that any of the summonses
11 rely on the, the Long House being the sole structure
12 it viclates.
13 The Tribe argues that the zoning ordinance is
14 arbitrary, capricious, discriminatory, and the
15 definition of a structure as set forth in the
16 crdinance is overly broad, and vague. Those are
17 Constitutional issues, and as set forth in Guy versus
18 Petty, 275 NJ, Super. 536, those are best left to the
19 appellate courts, and rarely to be decided by a trial
20 court, of which this Court is. And Mr. Williams, the
21 planner, testified that the tipis were an accessory
22 structure to the Long House, which had a permit, a
23 zoning permit. Chief Perry testified that there were
24 three tipis on the property, and that the last one was
25 taken down in September of 2017. He testified that

24
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1 the tipis were used for classes, and for sleeping, and
2 that as many as 50 people could fit in them. Township
3 Ordinance 24-6.8A3f says no portion of an accessory
4 structure shall be used for living guarters. Tipis
5 were used for living quarters, and because as many as

50 people can occupy it, it hardly seems to fit, or
7 qualify as an accessory. Accessories seem to be
8 things like a - as was mentioned during the trial,
o doghouse; one of the children that live in a primary
10 house puts up a pup tent in the backyard to sleep
11 overnight; a lawnmower shed on the property to store
12 lawnmowers in - those are accessory uUses, OI accessory
13 structures - not a tipi that can hold 50 people, and
14 that is -~ has been used for living guarters.
15 The preexisting nonconforming use defense - it
16 has, it has to preexist the date of the zoning law.
17 According to the documents, or the copy of the Code
18 that was submitted to the Court, the zoning law went
i9 into effect in 1995, the current zoning law.
20 Coincidentally, that's the same year that Mr. Elmes
21 testified that he deeded the property in question to
22 the Tribe. He testified that the 14 acres that he
23 deeded to the - to the Tribe, were part of 650 acres
24 owned by three - co-owned by three people. He said he
25 bought 165 of those acres, including the 14 acres in

25
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1 question, in the 1990s. He wasn't any more specific

2 than that. He testified that he allowed the Tribe to
3 conduct pow-wows on the polo, polo field portion of

4 the property, and they did dancing, and they did

5 religious ceremonies there. Chief Perry testified to
6 seeing his grandmother praying on the property some 48
7 years ago. Because a preexisting nonconforming use is
8 contrary to the zoning law, it's strictly scrutinized.
9 Township Ordinance 24-9.1 says if it's a lawfully
10 existing use at the time of the passage of the zoning
11 ordinance, it may be continued. Town Ordinance 24-9.2
12 says, however, even if it is a prior legal preexisting
13 nonconforming use, it cannot be enlarged. Town

14 Ordinance 24-9.3a says if it's not used for,
15 continually for a one year period, it's considered to
16 be abandoned.

17 The Court had three difficulties with the

i8 preexisting nonconforming use defense. When the April
19 6, 2Cl7 zoning application was denied by Mr. Kelly,
20 because it didn't conform to the C-200 zoning
21 requirements, the Tribe's remedy at that peint was to
22 appeal to the Zoning Board of Adjustment that there

23 was, in fact, a, a preexisting nonconforming use, a

24 board that is in the best position to decide, knowing
25 - having its knowledge of the community, whether that

26
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1 sounds like an appropriate defense. The Tribe did not
2 avail itself of that appeal. While the Tribe used it
3 at various times for prayer, and the Court accepts

4 that, it did not establish that it has been

5 continually used for prayer during the ownership of

& the three unnamed co-owners that Mr. Elmes purchased
7 from, nor during the ownership of Mr. Elmes. It was
8 not established that the religious use was not

9 abandoned at least for one year. Lastly, accepting
10 that it was used for religious use, and the Court
11 does, there's a big difference between praying on the
12 property, or conducting religious ceremonies, and
13 creating a structure to do a religious ceremony -
14 creating a church, a cathedral, or even a small

15 structure - is an expansion of a preexisting
16 nonconforming use, and the Court does not see that

17 that is appropriate.

18 The Court does not find that a preexisting
19 nonconforming religious use was established. Lastly,
20 the defense was of a, a - an inhibition to exercise
21 its freedom of religion, and it asserts the land use
22 by institutionalized persons - the RLUIPA Act, which
23 is a Federal US Code Act - it prevents a substantial
24 land use burden on a religious exercise,.

25 Interestingly encugh, the Court is called upon to

27
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1 apply that law, that US Code, in conjunction with the
2 Tribe saying that as an Indian Tribe, that they

3 conduct religious ceremonies on the property. And

4 yet, the federal government did not recognize the

5 Ramapough Mountain Indians as an indigencus pecple.

6 There was an application to the Bureau, US Bureau of
7 Indian Affairs which was rejected. There was a re-—

8 application, which was re-rejected. There was a

9 lawsuit filed in the US District Court in Washington,
10 D.C., and that, that compliant was dismissed by the
11 court. The dismissal was appealed to the US Circuit
i2 Court of Appeals, which upheld the US District Court's
13 dismissal. And it was appealed to the United States
14 Supreme Court, which refused to grant certiorari,

15 leaving the US District Court's decision intact. So
16 there is no federal recognition of the Tribe, and yet
17 the Court has accepted that there was a, a State
18 recognition.

19 So the Court's being asked in a State
20 prosecution, in a State court, to apply the US Code
21 section as a defense. BAnd nevertheless, the Court
22 would conclude that RLUIPA is, is an, an avenue of
23 remedy that is available to the Tribe in the US
24 District Court, but not in a State court. However,
25 separate and apart from the RLUIPA argument is the

28
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1 fact that the New Jersey Constitution itself, Article
2 I, paragraph 3, also grants religious freedom to the

3 Tribe, and would give protection to the Tribe for that
4 reason.

5 The problem this Court has is that the Tribe
6 seems to be asserting that defense - that it conducts
7 religious ceremonies on the property, and that

B therefore, the Township of Mahwah cannot regulate it

9 at all. Both the Township and the Tribe have

10 submitted case law in their briefs, where conventiocnal
11 religions have been required to submit applications to
12 planning beoards, and boards of adjustment for permits,
13 for site plans, for variances. The Tribe's argument
14 appears to be premature. It would appear that they
15 need to make a completed variance application to
16 conduct their religion on the property, and if that
17 was rejected by the Board of Adjustment, then perhaps
18 the religious exercise, freedom of religiocus exercise
19 defense may be relevant.
20 Mr. Kelly testified that there are at least 11
21 other zones within the Township of Mahwah that permit
22 religious worship. Although the Court accepts that
23 the religious exercise by the Ramapough Mountain
24 Indian Tribe is connected tightly to the conservation
25 and the nature aspect of the property, that perhaps

29
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i the property is novel, and maybe the other 11 zones
2 are not appropriate for the Tribe's particular needs,
3 but that's not for this Court to decide, and it’'s
4 premature. That - that needs to be arqued elsewhere.
5 S0 the Court does not find that those defenses
6 have been established to the extent that they negate
7 proof beyond a reasonable doubt that the defendants
8 did maintain structures on 95 Halifax Road in Mahwah,
8 without having cobtained a zoning permit for each
10 structure the Court has deemed a structure, and the
11 defendant is found guilty on all the summonses
12 alleging structures without a permit, except for the
13 one, 8592, the renewable energy system summons, The
14 State wish to be heard on the sentence?
15 MR. DEMARCO: Judge, as far as the State's
1é concerned, the State would seek the, the mandatory
17 maximum penalty in connection with, with all of the,
18 the guilty findings on, on each of the structure
19 violations.
20 JUDGE MCGEADY: Okay. Defense wish to be
21 heard?
22 MALE SPEAKER: Of course, Your Honor, we would
23 take an 180 degree approach, and ask that the minimum
24 be imposed, for all the reasons that were expressed
25 during trial. This is, I think, a very important case
30
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1 to this group, and their understanding ¢of the law may
2 not be what most of the people understand this, being
3 in this ¢ourtroom, but I believe under the

4 circumstances, they should have the minimum sentence.
5 ' JUDGE MCGEADY: Okay. Well, and I should note
6 for the record, I assume there are members of the

7 Tribe present. They're certainly - attorneys are

5] here, and they probably already know it, but the Tribe
S has 20 days from today to appeal this Court's
10 decision, otherwise they lose the right to appeal if
11 20 days go by and they don't.
12 There are 103 days of violations in question.
13 The - the activity was the same for each day. It

14 wasn't increased, so to speak. It isn't like the
15 Tribe has been previously convicted and yet
16 obstinately either increased the number of structures,
17 or the size of the structures, or the continuation of
18 the structures. Until today, there hasn't been any

19 adjudication that those items, those objects, were

20 even structures. Reasonable minds can differ. The
21 Township took the position that they were structures,
22 and the Court agreed with it. The Tribe took the
23 position that they were not structures, and acted

24 accordingly.

25 There was also, the Court accepts that the, the

31
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1 Township was - their understanding gave the Tribe the
2 67-day good faith amnesty. Mr. Kelly sent several

3 letters. I've found Mr. Kelly to be credible. He

4 said that Mahwah is not in the business of issuing

5 summonses, that that's not their objective. Their

6 objective is to have compliance, and hence, that's why
7 they had the 60-day - 67-day amnesty. They just want
8 people to comply.

9 The Court is of the opinion that the mandatory
10 minimum would be appropriate, because of a lack of
11 aggravating circumstances. So the Court will impose
12 the minimum, which is, by ordinance, a $100 fine, $33
13 court costs on each of the 103 day, days alleged to be
14 violated, totaling $10,300, with $3,399 court costs,
15 totaling $13,699.00.

le Wish to be heard on payment, or appeals,
17 request for stay?

18 MALE SPEAKER: Well, Your Honor, I would have
19 to, of course, confer with my clients toc see whether
20 they want to appeal the Court's decision. I
21 appreciate your reascned decision, and the time you
22 went - obviously put into it, but I have to discuss it
23 with the client, to see whether or not they're going
24 to appeal. But if they are going to appeal, I would
25 request, either by motion, or by letter, by, by,
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1 whatever the Court requires, to stay the imposition of
2 the sentence pending an appeal.
3 JUDGE MCGEADY: Wish to be heard, Mr. DeMarco?
4 MR. DEMARCO: Judge, Township would argue that
5 if, if there was going to be a request for, for a
6 stay, then that would have to be, at, at, at this
7 point, the State would argue that in, in, again, in
8 connection with Your Honor's findings that, that
] those, those fines be paid immediately. Okay.
10 JUDGE MCGEADY: All right. I, I don't see the
11 harm to the Township. I'm - I'm going to stay the
12 payment for the 20 days, when we find out if there is
13 an appeal. If there is an appeal, I will stay the
14 payments throughout the pendency of the appeal, until
15 the first appeal decision is rendered. If there is no
16 appeal, then automatically 20 days from today, the
19 amount will be due and payable to the Mahwah Municipal
18 Court unless a further application is made to this
19 Court. All right. And I - anything else, Mr.
20 DeMarco?
21 MR. DEMARCO: No, Judge. Thank you for your
22 time.
23 JUDGE MCGEADY: Okay. Mr. Williams, any --
24 MR. WILLIAMS: Thank you very much, Your Honor.
25 JUDGE MCGEADY: Thank you very much. Okay.
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1 Court's adjourned,

2 MR. DEMARCO: Thank you, Your Honor.

3 JUDGE MCGEADY: I'm going to retain all

4 exhibits for the 20 day period, in case there's an

5 appeal.

) MR. DEMARCO: Judge, what about the, the

7 Township Ordinances? Do you want to keep them - the

8 Township Ordinances?

S JUDGE MCGEADY: No, I don't need them anymore.
10 They - Mr. Mulvey, I know, is dying to get them back.
11 He can have them.

12 MR. DEMARCO: I just don‘t, I just don't want
13 to forget --

14 JUDGE MCGEADY: Mr. Kelly --

15 MR, DEMARCO: —- them that's all. Thank you,
i6 Judge.

17 MALE SPEAKER: Thank you. Thanks for your

18 time. It's a pleasure working with you.

19 MALE SPEAKER: Thank you, Your Honor.

20 MALE SPEAKER: Judge, thank you again.

21 JUDGE MCGEADY: Thanks (unintelligible) good
22 job,

23 {background talkingj

24 {END OF RECORDING)

25
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omanld TAamcki oblisfiqg

TWW LAW PROFESSIONAL ASSOCIATION
THOMAS W, WILLIAMS, ESQ

220 FRANKLIN TURNPIKE
MAHWAH, NEW JERSEY 07430
Phone: 201-523-4420 Fax: 201-529-1351
twweig(@optonlinenet
MEMBER OF NI & NY DARS NEW YORK OFFICE
16 Chestant Street
Sufferm, New York 10901
June 15, 2017
Superior Court of New Jersey
Bergen County, Law Division
10 Main Street
Hackensack, WJ 07430

Re: Township of Mahwah vs. Ramapough Mountair Endians, Inc.
Docket No.: BER-1.-3189-17

Dear SirMadam:

Enclosed please find an original and two copies of Defendant’s Answer to Verified

Complain the above matter.
Please retum one copy to me marked “filed” in the enclosed envelope.

My account number to charge for the filing fes is; 143536.

Very truly yours,

Thomas W, Williams, Ezg.
Thomas W, Williams, Esq.

TWW/ik
cc: Brian M. Cheweaskie
Aaron Kleinbaum, Esq.
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Aaron Rleinbaum (Attorney ID 002681991)
Raghu Murthy {(Attorney ID 006042008)
Eastern Environmental Law Center

50 Park Place, Suite 1025, Newark, NJ 07102
978.424.1166

akleinbaum@easternenvironmental.org

Thomas Williams, Esq. (Attornay ID 609361973)
220 Franklin Turnpike, Mahwah, NJ 07430
201.529,4420

twwesq@optonline. net

Valeria A. Gheorghiu (Attorney ID 0429120607)

Sussman & Associates

P.0. Box 1005, 1 Railroad Avenue, Suite 8, Goshen, NY 10924
845.294.8991

vgheorghiu sussmanl@froptier.com

Attorneys far Defendants, Ramapough Mountain Indigns Inc.

TOWNSHIP OF MAHWAH,
SUPERIOR COURT OF NEW JERSEY
Plaintiff. LAW DIVISION - BERGEN COUNTY
DOCKET #BER-1-3189-17
Vs,
CIVIL ACTION
EAMAPOUGH MOUNTAIN
INDIANS INC., DEFENDANT'S ANBWER TO VERIFIED
COMPLAINT
Defendant.

Defendant Ramapough Mountain Indians Inc. (the “Tribe™), by way of
enswer to the Verified Complaint by Plaintiff, the Township of Mahwah, say’
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The Parties
1. The Tribe admits that the Township, the filer of this action, is &
muaicipal corporation of the State of New Jersey. The remainder of the
paragraph sets forth conclusions of law rather than statements of fact, to
which no response is warranted. Nevertheless, the Tribe denies that any of
its activities at Sweet Water viclate the Zoning Ordinance.
2. The Tribe admits that it owns Sweet Water, the fourteen-acre property
located at Block 1, Lot 181, 85 Halifax Road in Mahwah Township.
3. The Tribe admits that Sweet Water is designated as a C-200
Conservation Zone in the Township’s Zoning Ordinance. The remainder of the
paragraph sets forth conelusions of law rather than statements of fact, to
which no response is warranted, Nevertheless, the Tribe denies that any of
ite activities at Sweet Water viclate the Zoning Ordinance.
4 The Tribe neither admits nor denies the allegation that the Township
received complaints from residents, but leaves the Township to its proofs.
The Tribe denies that Sweet Water is a “campground” and deniss that any of
its activities at Sweet Waier violated the Zoning Ordinance or the Flood
Hazard Area Control Act.
5. The Tribe admits that the Township Construction Official visited
Bweet Water on November 28, 2018, and issued & Notice of Unsafs Structure,

The Tribe denies the allegations in that Notice.
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6. The Tribe admits that the Township issued two Summonses to the
Tribe on December 13, 2016. The Tribe deniees the allegations in theae
Summonses, and denies that any Tribe action violated the Zoning Ordinance.
7. The Tribe admits that a Township representative visited Sweet Water
vn December 20, 2018, and issued a Notice of Violation and Order to
Terminate. The Tribe denies the allegations in that document, and denies
that any Tribe action violated the Zoning Ordinance.

8 The Tribe admits that a meeting was held on Jannary 12, 2017
between Township officials and Tribe representatives. The Tribe admits that
the Township requested a Zoning and Site Plan, both of which have since
been submitted. The Tribe neither confirms nor denies the remainder of the
allegations in this paragraph, but rather leaves the Township to its proofs,
g, The Tribe admits the allegations in Paragraph 9 of the Complaint.

10.  The Tribe admits that it submitted a Zoning Application on April 6,
2017.

11.  The Tribe admits that its engineer, Houser Engineering LLC,
submitted a Site Layout Plan on April 12, 2017. The Tribe denies that any
Tribe activities at Sweet Water required Township approval.

12.  The Tribe admits that the Township denied the Tribe’s Zoning
Application on April 18, 2017. As to the remainder of the paragraph, the
Tribe leaves the Township te its proofs.
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18.  The Tribe denies that it érdered lumber to be delivered to the property.
In April 2017, the Muhwah Environmental Valunteer Organization made a
gift of lumber ¢o the Tribe. The Tribe denies that its use of the lumher
constitutes a “stage/platform.”. The Tribe denies that it required any
Township approval for this activity. The Tribe admits that the Township eent
a letter on April 27, 2017 the Tribe denies the allegations in that letter.
14.  The Tribe admits that it did nat appeal the Township's dental of the
April 2017 Zoning Application. The Tribe admits that as of the date of the
Township’s Complaint, the Tribe had not filed a complete Site Plan
application.
First Count

16.  The Tribe repeats, re-alleges and incorporates by reference all of jts
answers to Paragraphs 1-14 of the Complaint as if fully set forth herein.
16.  The Tribe admits that Paragraph 16 accurately sets forth the fivst
sentence of Section 24-4,3 of the Zoning Ordinance.
17.  The Tribe denies that any Tribe action at Sweet Water violates the
Zoning Ordinance,
WHEREFORE, the Tribe seeks judgment in favor of the Tribe, as follows:

a) Dismisting Plaintiff's Complaint with prejudice; and

b) Awarding Defendant its coats of suit and attorneys’ fees; and
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¢) lssuing a permanent injunction against any further violation
patices from the Township, regarding the Tribe's lawful use
of Sweet Water; and
d) Such other relisf a5 the Court deems just and equitable.
Bacond Count
18.  The Tribe repeats, re-alleges and incorporates by reference all of its
answers to Paragraphs 1-17 of the Complaint as if fully get forth herein.
12, The Txibe neither confirms nor denies the allegations in Paragraph 19,
but leave the Township to its proofs.
20.  Nevertheless, the Tribe denies that any of its actions at Sweet Water
violate the Fiood Hazard Area Control Act.
WHEREFORE, the Tribe seeks judgment in favor of the Tribe, as follows:
o) Dismissing Plaintiffs Complaint with prejudice; and
b) Awarding Defendant its costs of suit and attorneys’ fees; and
¢) Ieeuing a permanent injunetion against any further violation
notices from the Township, regarding the Tribe's lawful use
of Sweet Water; and
d) Such other relief as the Court deems just and egquitable.
FIRST AFFIRMATIVE DEFENSE
The Township's Complaint is barred by the entire controversy
doctrine. There is currently a matter pending in Mahwah Township



Municipal Courr, scheduled for & hearing on [date], consisting of the

same parties and same issues,

astoppel, waiver and unclean hands. The Tribe hes been openly uging
the Iand in the region for religious and ceremonial purposes for more
than twenty-five years. The Township has long been well aware of the
religious use of thig propertyi in fact, over ten years ago, Bergen
County erected signs on public roads leading to the entrance of the
Tribe’s property that identify Sweat Water ag “Ceremonial” land. The
Tribe relied on the explicit approval of Bergen County and the tacit
approval of the Township in continuing its religious use of Sweet
Water. Therefore, the Township is estopped from asserting its claims,
Plaintiffs Complaint is bayred by the doctrine of laches, The

Tribe has beep using the land in the region for religious and
teremonial purposes for at leagt twenty-five years. Over ten years ago,
Bergen County erected signs om public roade leading to the entrance of
the Tribe's property that identify Sweet Water as “Ceremonial” Jand,
The Township was well aware of the Tribe’s religions use of Sweet

Water starting, at the latest, with the erection of these signs.
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Therefore, the Township's delay in bringing action only now is
unexplained, unexcused, and unreasonable.
FOURTH AFFIRMATIVE DEFENSE
The Township's Complaint is barred, in whole or in part,
because the claime asserted therein are made in bad faith solely for the
purposes of harassment and religious diserimination in eontravention
of the Religious Land Use and Institutionalized Perscus Act.
FIFTH AFFIRMATIVE DEFENSE

The Township’s Complaint is barred because the actions of the

Tribe are consistent with the Municipel Land Use Law, the Township
Zoning Ordinance, the Flood Hazard Area Control Act, and all other
applicable laws.

NOTICE OF OTHER ACTIONS AND POTENTIALLY LIABLE

PERSONE

The alleged Zoning Ordinance violations are also being litigated in
Mahwak Township Municipal Court.
CERTIFICATION OF COMPLIANCE WITH RULE 1:88-T(c)
I certify that confidential personal identifiers have been redacted from

documents now submitted to the court, and will be redacted from all
documents submitted in the future in accordance with Rule 1:88-7(b).
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The Tribe designates Thomas Williams, Esg. as trial counsel in this

matter.

Respectfully submitted,

Date: Ll 15, 301) I i

Aaron Kleinbaum
Raghu Murthy

Eastern Environmental Law Center
Thomas Williams
Valeria Gheorghiu

Bussman and Associates
Attornevs for Defendant,

Ramapough Mountain Indians Inc.
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CIvViL CASE INFORMATION STATEMENT
(CIS)
. Usa for initial Law Division
Civil Part pleadings (nof motians) under Rule 4:5-1
Pleading will be rejected for flilng, undsr Riule 1:6-6(c),

if infarmation above the black bar Is not completed
or attomey’s signature is not affixed

ATTORNEY ! PRO BE NAME TELEPHONE NUMBER _ - E

Sea Addendum Bergan

FIRM NAME (if sppiicable) DOCKET NUMBER (when avallshle)
BER-L-3189-17

OFFICE ADDRESS DOCUMENT TYPE

Answer to Verilied Complaint
JURYDEMANG [Fves [J No

NAME OF PARTY (4., 40P Doe, Promey | GAPTION
Defandant, Ramapough Mountain | Tawnship of Mahwah v. Ramapough Mauntein Indans Inc.
Indians Inc.
] CASE TYFE NUMBER HURRICANE SANDY
{See reverse alde forfisting} | RELATED? 15 THIS &4 PROFESSIONAL MALPRAGTICE CASE? Oves frao
999 DYES & NO | wvouHavE CHECKED “YES, SEE N.LSA. 2453 A-27 AND APPLICABLE GASE LAW
_ FEGARDING YUUR UBLIGATION TO FILE AN AFFIDAVIT OF MERIT.
RELATED CASEB PENDING? IF YES, UST DOTKET NUMBERS
& Yes 0 Ne See Addandum
DO YOU ANTICIPATE ADDING ANY PARTIES NAME OF CEFENDANTS PRINARY INSURANGE COMPANY (i kngwn)
(orising put of 2ame ransoetion or occumence)?
3 Yes & No £ Uniovouwn
— T T = -_‘.'-——,-Ti.:-ﬂ'.l«."_‘_ SR e T T~ e L L < ——
L TERRERIA LRE0N DERRA) SSDRVIC B NOBREENIRODUL S0 IO VIE s
CASE CHARRCTERISTICE FOR PURFOSES OF DETERMINING 1F CASE 15 AFPROPRIATE FOR MEDIATION
DO PARTIES HAVE A GURRENT, PABTOR | [EYES, B THAT RELATIONEHIF:
RECURRENT RELATIONSHIP? O evpLOvERIEMPLOYEE O FreenoiNecHaon. & Omver (axplain)
& ves Owe D Faniis [ Businzss Reguietor i Regulated Pary

DOES THE STATUTE GOVERNING TH(S CASE PROVIDEFOR PAYMENT OF FEES BY THELOWG PARTY? [ Yien | & No

UBE THIS SPACE TOALERT THE COURT TO ANY BPEGMAL GASE CHARAGTERISTICS THAT MAY WARRANT INDIVIDUAL MANAGEMENTOR
ACCELERATED DIZPOEITION

Township seeks to curb Detandant's Constitutional righte to religious exerciss and public assembly.

(5. ﬁ mmmmnammmmmmuﬁ ¥F YEE, PLEASE 10N TIFY THE REQUESTED &OCOMMODATION
» [T e

&I No
WILL AN INTERFRETER B# HEKGEDT IF YES, FOR WHAT LANGUMGE?
0 ves v

1 certlly that sonfidential personal identifiers have bsen redacted from documents now submitied to e sourt, end will be
redacted from &l documants submitted in the fulure in sccordance with Rule 1:38-7h).

ATTORNEY BISHATURE: M__

Eflective DBAS/Z017, N 10617 paga 1 o2
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CIVIL. CASE INFORMATION STATEMENT

(CIS)
Use forinfiz! pleadings (nol moliona) under Rule 4:5-1

CASE TYPES (Choose one and enler number of case typa in appropriate epace on the reverse side.)

Track 1 - 150 daye’ discovery
151 NAME CHANGE
176 FORFEITURE
02 TENANGCY
198 REAL PROPERTY (other than Terancy, Conlrsct, Condemnailon, Gomiplax Commerctal or Conktructich)
532 BOOK ACCOUNT (debt collection matiers only)
505 OTHER INSURANCE CLAIM (inchuing declaralony judgment etiions)
808 PP COVERAGE
§$10 UM or UIM CLAYM {coverags issues only}
517 ACTION ON NEGOTIABLE MNSTRUMENT
512 LEMON LAW
801 SUMWMARY ACTION
502 OPFENFUBLIC RECORDS ACT (summary action)
#2909 OTHER (brisfiy deeariba neture of sotigh)
‘The Tawnship alleges vialations of the sate Fiaad Hazard Area Control Act and the
Township Zoning Ordinance,
Track I - 300 days’ discovery
305 COMETRUGTION
SDB EMPLUYHENT other than CEPA or LAD})
CONTRACTICH ERCLAL
man AUTO NEGLIGENCE — PERSOMNAL IMJURY {non-verbel threshoid)
BO3Y AUTD NEGLIGENTE — PERSONAL INJURY. (varbal thnashald)
805 FERSONAL INJURY
10 AUTO NEGLIGENCE — Ilzﬂﬂ’Eﬂ‘l"r DM’\MGE
21 UM or UM CLAIM {includes boaly injury
[5-0°] OTHER

-~

Track i - 450 days" discovery
008 CIVILRIGHTS
301 COMDEMNATION
802 ASSAULT AMD BATTERY
604 MEDICAL WMALPRACTICE

608 FRODUCT LIASILITY
607 PROFESSIONAL MALPRACTICE
608

TOXIC TORT
808 DEFAMATION
616 WHISTLEBLOWER / CONSGIENTIOUS EMPLOYEE PROTECTION ADT (CEPA) CASES
617 INVERSE CONDEMNATION
618 LAW AGAINET DISCRIMINATION (LAD) CASES

Track IV - Activy Case Hiznagement by Individul Judge / 480 dnyu discovery
156 ENVIRONMENTALEENVIRONMENTAL COVERAGE LITHEA
303 MWT. LAUREL
508 COMPLEX COMMERCIAL
613 COMPLEX CONSTRUCTION
514 INSURANCE FRAUD
620 FALBE CLAIMS ACT
701 ACTIONS 1N LIEL OF PREROGATIVE WRITS

mmmmmpﬂm (Track I
ACCUTANENSOTRETING] 200 PELVIC NESHBARD
o RISPERDALISE ROGUELIZYPREXA 293 DEPUY ASA HIP IMPLANT LITIGATION
281 BRISTDL-MYERS SQUIBE ENVIROMMENTAL 295 ALLONERM REGENERATIVE TIESLE MATRIX
282 FDBAMAX 208 STRYKER REJUVEMATE/ABG It MODULAR HIP STEM COMPONENTS
285 STRYKER TRIDENT HIP IMPLANTS 297 MIRENA DONTRACEPTIVE DEVEE
286 LEVARUIN 299 OLMESARTAN MEDOXOMIL MEDICATIONS/BENICAR
287 YAZ/YASMINOCELLA 200 TALG-BASED 5QDY FOWDERB
259 REGLAN 801 ASBESTOS
200 POMPTON LAKES ENVIRONMENTAL LITIBATION €23 PROPECIA
291 PELVIC MESHGYNECARE 024 ETRYKER LFIT ColrVad FEMORAL HEADS

Il yout belinve this case requires a treck oiber than that provided abova, pleass Indicals the ascn on Blde 1,
intha spaca undar "Cass Charselaristice.

Pisase check off sach appHicable category [] Putative Class Aetion [ Tiie 33

Effedlive 0806/2C17, OH 10617

pege 2 of 2
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EXHIBIT M
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Township Of Makhwah

Municipal Offices: 475 Corporate Drive
F.Q. Box 733 » Mahwah, NJ 07430
Tel 201-529-5757 » Fax 201-512-0537

Property Maintenance x 346

Board of Adjustment x 245 Zonimg/Planning Board x 245

V1A ELECTRONIC AND
CERTIFIED MATL
RETURN RECEIPT REQUESTED

January 17, 2018
Chief Dwaine Perry
Ramapo Mountain Indians, Inc.
189 Stag Hill Road
Mahwah, New Jersey 07430
Re: 95 Halifax Road
Zonin% & Site Plan Violations
Block 1, Lot 131
Tcwns_hi?qnf Mahwah,
Our File No, MA-40-47
Dear Chief Perry:

The Township continues to find and eng;iqnﬂe—- nyumesous violations at the above referenced site with
respect to uses of the site, structures al t site, failure 10 obtain site plan aplproval and Township
floodplain-and flood hazard arcas requirements. Please see our findings below.

Uses and Activities

Qur site observations on various days, including vesterday, indicate that the pmﬁer.ty and structures on
site are being used for religious uses (house of worship and prayer groups), public assembly uses and
as 3 cmap und. These uses at the site are being performe ‘without obtaining the necessary Zoning
approvel from the Township. Please note that Arficle 24-11.2¢ Township Code states:

“Zoning Pexmits shall be gecnred from the Zoningi Officer prior to construttion, execution or
alteration of any structure or use of a structure or and.”

Proper zoning approval has not been received for the uses and the structures utilized for these uses on
site

In addition, Article 24-4.2a of the Township Code staies:

“No building or structure shall be erected and no existing building or structure shall be moved,
altered, added or enlarged, nor shall any land or building be designed, used or intended to be
used for any purpose Of 1n 4y manner other than as specified among the uses thezeinafier hsted
as permitted in which building or land is located.”
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Chief Dwaime Perry
January 17, 2018
Page 2

As you know, the Emgexg in thucstion is located in the Township’s Conservation (C-200) Zone. As
per the Townshup Code, the following are permitied principal uses in the C-200 Zone:

1 Public open space, including hiking, herseback 1ding, wildlife preserves, arboretumns, botanical
gardons Tistontoal edsfioes, Wondland arees. bunlng s Sshing faciities, ot i s

2. Agricultura] uses, farms, subject to subsection 24+6.1, paragraph a.
3. Single-family detached residences, with 200,000 sq. ft. minimum lots,
4, Municipal facilities.

In addition fo the permitted principal uses, a number of accessory and conditional uses re permitted in
this zone, none of ‘which would apply to the uses beinp performed at the site. The uses heingh

rformed at the site are clearly not listed as permitted-uses in this zone. Article 24-1.3b of the
%}\mship Zoning Code states:

“The Zoning Ordinance for the Township shall be viswed as 4 permissive oxdinance. Ini no
instance after the adoption of this Chapter shall any use be permiited in the Township which is
not listed as a permitted, accessory or condiional use ag specified herein. Any uses not
periitted or specified shall be prohibited.” ‘

Structure

Based on numerous site observations, we have found many structures on site. As per Armicle 24-2.2 of
the Township Code and NJSA 40:55D-7, a structure is delincd as:

“A. combination of materials to form a construction for ocoupancy, use or ornamentation
whether installed on, ahove, or below the surface of 4 parcel of Tund.”

Based on our most tecent site observation, performed yesterday, we found the following nine (9)
slructures on-site:

Storage shed Jocated in the woods at the west side of the site. .

A canvas cabin located at the north side of the site, to the east of the driveway from

Bridal Path Lane. . | _

}‘rayﬁr circlé consisting of logs stuck in-ground {totem poles), former pieces of
onghouse. .

{fable 16ilet at the north side of the site, to the west of the driveway from Bridal Path
LANRES.

Yurt at the north side of the site, to the east of the driveway from Bridal Path Lane.

Pop-up shed located at the cast side of the site. _

A stracture made of lumber with roof and floor (known as kiichen structure).
Sweal lodge at the west side of the site. '

Stone altar located at the south side of the site.

As per Article 24-11,2¢ of the Township Code, see 2bove, Zoping Permits are required prior to
construction, exccution or alteration of any struchire or use of a structure or land,
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Chief Dwaine Perry
January 17, 2018
Page 3

It should be noted that in the decision made in Muriieipal Court by Yodge McGeady on
November 17,2017, the structures placed on site were installed without obtaining priot zoning

approval

Site Plan Approval

Site plan approval is required and has not been obtained for uses of the property or for the installation of
structures,

Article 22-3.2d of the Township Code staits:
“Except a3 provided in paragraphs b., 1. and 2. herein, all construction, alteration or enlargement

of a building, structure or use or change of use or occupancy on or in a nonconforming structure,
use or lot shall require site plan approval.”

Township Floodplain and IMood Ifazard Areas

The structures used on site for religion uses and public activity are located within the floodplain and
flood hazard area of the Ramapo River and are not developed above the maximnm fload elevation.

Article 24-6,1h(1) of the Township Code states:
“No permanent structure or building or any enlargement of same which is used or designated to
be used for housing, commerce, industry or public activity shall be located in a floodplain or
flood hazeard rea, Exceptions io this restriction shall include uses which are developed above the
meximum flood elevation with appropriate access provided or as provided in Chapter XVIII of
the Code, a3 may be amended.” '

In addition, Article 24-6.1h({3) of the Tuwnshlp Code lists the uses permitted within a floodplain or fiood
hazard area. These uses are:

(a) Agriculture and horticultural uses as defined in this Chapter, except for a farmhouse.

(b} Cutdoor recreational facilities, including polf course, ice-skating ﬁnks, swirhming pools, parks,
playfields and other similar facilities.

{c) Essential serviccs.
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Chief Dwaine Perry
January 17,2018
Page 4

(d) In addition, all requirements of Chapter XVIII of the Code, 28 may be amended, shall be complied
- with, In the event that any of these subsections are inconsistent with the Chapter, the more
restrictive provisions shall apply.

The uises at the site do not meet these requiremenis.
Our office is seeking compliance for the continued violations that are present at the site.

Until proper approval is received, all non-permitted uses must cease and structures and materials
associated with the site’s uses must be removed. Should you fail to have all strnctures and materials
associated with thc non-permitted nses removed from the'site by the end of business day (4:00 p.m.) on
Priday, February 2, 2018, we will recommend that a dajly summons be issued for each violation for non-
permitted uses occurring on site, for each structure on site and all violations noted above. Since the uses
cccurring on sile are not permitted uses, 10 obtain proper approval, a completed Board of Adjustment
Application will be required to be submitted to the Township’s Department of Land Use for Use
Variance approval. Also, site plan approval will be required as noted above.

Thank you [or your kind attention to (his matter. Should you have any qucstions or couments, please

do not hesitate to contact me.
Very tzuly yours,
GeYaldine Entrup
Adrainistrative Officer
GEfjg

ce:  The Honorable Mayor and Council
Township of Mahwah Board of Adjustment
Quentin Wiest, Township Business Administrator
Kathrine G, Coviello, Township Clerk
Tom Mulvey, Property Maintenance
James N. Batelli, Chief, Mahwah Police Department
Brian M. Chewcaskie, Esq.
Michzel J. Kelly, P.E., Township Engineet

Thomas W. Williams, Esq.
180117)G11.doc
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Township Of Mahwah

Mumcigal Difices 473 Corporate Drive
PO Box 733« Maghwah, NI 07330
Ted 201-529-5737 « Fax 201-3]2 0337

- Properly Maintenance s 246 o
Buard of Adjustment ¥ 245 Zoning/Planning Board » 245

VIA ELECTRONIC AND
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

April 24, 2018

Chief Dwaine Perry
Ramapough Mountain Indians, Inc.

189 Stag 11ill Road
Mahwah, New Jersey 07430

Re: 95 Halilax Road
Zoning & Site Plan Violations
Block 1, Lot 131
Township of Mahwah

Dear Chicf Perry:

As per the Pending Action in the Superior Court of New Jerse%', Bergen County, I.aw Division, the
I'ownship of Mahwah (Township) and Ramapough Mountain Indians, inc. (RMI) were to cnter into a
Settlement Agreement to resolve disputes relative to the above referenced property by March 28, 2018.

While the Township of Mahwah has acted in good faith to review and approved the proposed
Settlement Apreement, the RM] have refused to approve and sign the Agreement.

In my J'anuarsy 17, 2018 report, see copy altached, we noted numerous violations with respect to the
Zoning and Site Plan requirements of ihe Township. In addition, we noted that until proper approval is
received, all non-permitied uses must cease and structures and materials associated with the site’s uses
were (0 be removed. In the event all structures and malerials associated with the hon-permitted uses
were not removed from the site by the end of business day (4:00 p.m.) on Friday, February 2, 2018 we
would recommend that daily summonses be issued for each violation for non-permitted uses occurring
on site and for each structure on site and all violations noted. This deadline was not met; however,
Summonses were not issued as this matter was in litiEatiun and we were hopeful of an amicable
solution. Now since it is clear (hat this matler is nol being resolved, we are recommending that
Summonses be issued.

As of Friday, April 20, 2018, the [ollowing violations were found at the ahove referenced site:
Uses and Activities

Our site observalions on various days, including Friday, April 20, 2018, indicate that the propcrt{ and
structures on site are being used for religious uses (house of worship and prayer groups) and public
asscmblr uses. These uses at the sitc are being performed without obtaining the necessary Zoning
approval [rom the Township. Article 24-11.2¢c 'of the Township Code states:

“Zoning Permits shall be secured from the Zonin% Officer prior lo construction, execution or
alteration of any structure or use of a siructure or land.



Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 135 of 166 PagelD: 1743

Case 2:18-cv-09228-CCC-JBC Document 12-2 Filed 06/07/18 Page 2 of 8 PagelD: 114

Chief Dwaine Perry
April 24, 2018
Page 2

Proper zoning approval has not been received for the uses and the structures utilized for these uses on
site.

In addition, Article 24-4.2a of the Township Code states:

“No building or structure shall be erected and no existing building or structure shall be moved,
altered, added or enlarged, nor shall any land or building be designed, used or intended to be
used for any purpose or in any manner other than as specified among the uses thereinafter listed
as permitted In which building or land is located.”

As you know, the gro(i)erg in cHJestion is located in the Township’s Conservation (C-200) Zone. As
per the Township Code, the foilowing are permitted principal uses in the C-200 Zone:

L Public open space, inclﬁ'ding hiking, horseback riding, wildlife preserves, arboretums, botanical
gardens, historical edifices, woodland areas, hunting and fishings facilities, other similar uses.

2. Agricultural uses, farms, subject to subsection 24-6.1, paragraph a.
3 Single-family detached residences, with 200,000 sq. ft. minimum lots.
4, Municipal facilities.
In addition to the fpennitted principal uses, a number of accessory and conditional uses are permitted in
this zone, none of which would apply to the uses bein performed at the site. The uses bein,
performed at the site are clearly not listed as permitted uses in this zone and as per Article 24-1.3b of
the Township Zoning Code. - .
“The Zoning Ordinance for the Township shall be viewed as a permissive ordinance. In no
instance after the adoption of this Chapter shail any use be permitted in the Township which is

not listed as a permitied, accessory or conditional use as specified herein. Any uses not
permitted or specified shall be prohibited.”

Structures

Based on numerous site observations, we have found a number of structures on site. As per Article 24~
2.2 of the Township Code and NJSA 40:55D-7, a structure is defined as:

“A combination of materials to form a construction for occupancy, use or ornamental whether
installed on, above, or below the surface of a parcel of land.

Based on our most recent site observation performed on Friday, April 20, 2018, we found the
following structures on site: '

Prayer circle consisting of logs stuck in-ground (totem poles), former pieces of

longhouse,
Stone altar located at the south side of the site.

As per Article 24-11.2¢ of the Township Code, see above, Zoning Permits are required prior to
construction, execution or alteration of any structure or use of a structure or land.

Site Plan Approval

Site plan approval has not been obtained for uses of the property, for the installation of structures or for
the driveway and access points at the site.
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Article 22-3,2d of the Township Code states:

“Except as provided in paragraphs b., 1. and 2. herein, all construction, alteration or
enlargement of a building, structure or use or change of use or occupancy onor in a
nonconforming structure, use or lot shall require site plan approval.”

Township Floodplain and Flood Hazard Areas

The structures on site are used for religious uses and public activity and are located within the
‘floodplain and flood hazard area of the Ramapo River and are not developed above the maximum
flood elevation.

Article 24-6,1h(1) of the Township Code states:

“No permanent structure or building or any enlargement of same which is used or designated to
be used for housing, commerce, industry or public activity shall be located in a floodplain or
flood hazard area, Exceptions to this restriction shall include uses which are developed above
the maximum flood elevation with appropriate access provided or as provided in Chapter XVII
of the Code, as may be amended”.

In addition, Article 24-6.1h(3) lists the uses permitted within a floodplain or flood hazard area. These
uses are:

(a) Agriculture and horticultural uses as defined in this Chapter, except for a farmhouse,

(b) Outdoor recreational facilities, including golf course, ice-skating rinks, swimming pools, parks,
playfields and other similar facilities.

(c) Essential services.

(d) In addition, all requirements of Chapter XVIII of the Code, as may be amended, shall be
complied with. Inthe event that any of these subsections are inconsistent with the Chapter, the
more restrictive provisions shall apply.

The uses at the site do not meet these requirements.

Our office is seeking compliance for the continued violations that are present at the site.

Since the uses occurring on site are not permitted uses, to obtain proper approval, a complete Board of
Adjustment Application is required to be submitted to the Township’s Department of Land Use for
Use Variance Approval. Also, Site Plan Approval will be required as noted above.

Since proper approval has not been received for the items noted above and since the RMI have not
entered into the Settlement Agreement to amicably resolve these issues, we are issuing Summonses for
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the violations occurring at the site. These Summonses are retroactive 10 Thursday, March 29, 2018,
the day after the deadline to enter into a Settlement Agreement. The Summonses are for each weekday
up to, and including, Friday April 20, 2018 for a total of 17 days. We will continue to issue daily
Summonses for each violation until this matter is resolved. Summonses for cach of the following
violations will be issued by the Municipal Court:

Article 24-11.2¢ Failure to Obtain Zoning Permit for Use - Religious Use
Article 24-11.2¢ Failure to Obtain Zoning Permit for Use — Public Assembly
Article 24-11.2¢ Failure to Obtain Zoning Permit for Structure — Prayer Circle
Article 24-11.2¢ Failure to Obtain Zoning Permit for Structure — Stone Altar

Article 22-3.2d Failure to Obtain Site Plan Approval for Use - Religious Use
Article 22-3.2d Iailurc to Obtain Site Plan Approval for Use - Public Assembly
Article 22.3.2d Failure to Obtain Site Plan Approval {or Structure — Prayer Circle
Article 22-3.2d Failure to Obtain Site Plan Approval for Structure — Stone Altar

Arlicle 24-6.1h(1}  Location of Structure Within Floodplain and Flood Hazard Arca Without Proper
Approval — Prayer Circle

Article 24-6.1h(1)  Location of Structure Within Floodplain and Flood 1lazard Area Withoul Proper
Approval — Stone Altar

Thank you for your kind attention to this matter. Should you have any questions or comments, please
do not hesitate to contact me.

Very truly yours,
phas ENbop

Geraldine Entrup
Administrative Officer

GE/g
Enclosure

cc! The Honorable Mayor and Council
Township of Mahwah Board of Adjustment
Quentin Wiest, Township Business Administrator
Kathrine G. Coviello, Township Clerk
Tom Mulvey, Property Maintenance
James N, Batelli, Chief, Mahwah Police Department
Brian M. Chewcaskie, Esq.
Michact J. Kelly, P.E., Boswell Engineering

Thomas W, Williams, Esq.
1RO1 16)CiLE doe
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FILEp

AN 10 7945

A lse
prepared by the court
STATE OF NEW JERSEY, SUPERIQR CQOURT OF NEW JERSEY

LAW DIVISION: BERGEN COUNTY

Criminal Action
-Vs-— BMA (001-18-02

RAMAPOUGH MQUNTAIN

INDIANS, INC.,
defendant. JUDGMENT AFTER TRIAL

de novo

THIS MATTER HAVING BEEN brought before this
court for a trial de novo, on the record made before
the Honorable Roy F. McGeady, P.J.M.C., Matthew W.
Daloisio, Esqg. Valeria Gheorghiu, Esg. and Meghan D,
Maurus, .Esqg. appearing for the defendant, and Joseph P.
De Marco, Esq., municipal prosecutor for the Township
of Mahwah appearing for the State, and this court
having reviewed the briefs submitted by Mr. Daloisio
dated September 17, 2018 and November 27, 2018, the

brief submitted by Mr. De Marco dated October 15, 2018
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and this court having reviewed the transcripts of the
proceedings conducted before Judge McGeady on September
26, 2017, October 3, 2017, October 10, 2017, October
24, 2017, October 31, 2017 and November 17, 2017; and
the court having inspected photocopies of the tickets
that identified, in chronological order in Appendix A
and the court having reviewed Mahwah’s ordinances, the
pertinent sections reproduced, for convenience, in
Appendix B; and this court having considered the
arguments made by Ms. Gheorghiu and Mr. DeMarco on
November 30, 2018, for the reasons set forth below, it
is on this 10t day of January, 2019
CRDERED that a judgment of conviction be and is

entered against the defendants on all of the summonses
identified in Appendix A; and it is further

7" ""ORDERED that fines are assessed in the amount
of $5,100; and it is further

ORDERED that costs are assessed in the amount



Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 152 of 166 PagelD: 1760

of $2,040; and it is further

NOTED that the defendant has 45 days within
which to appeal and if an appeal is not timely filed,
the defendant may be entitled, in the discretion of the
Appelliate Division to a 30 day extension; and that the
defendant is entitled to file a Post-Conviction Relief
Application within 5 years of today’s conviction; and
it is further

NOTED that all counsel for the defendant have
been directed to have the appropriate corporate officer
of the defendant execute and submit the notice of
appeal rights and time to file a petition for post-
conviction relief form attached to this decision and

identified as Appendix G within 10 days.

T Re i{h)ﬂ . Ba ‘chm'annr," Jo8.Co T T/ T/ T T

REASONS FOR THIS DECISION

The defense has asked this court to consider this
matter anew on the record below. R. 3:23 permits this
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court to do so.

In this case the defendant was charged with wviolating
various zoning ordinanices. This court understands that
44 paper summonses issued!l.

Summons SC 008496 cited a violation of an ordinance
that is not a regulatory ordinance and Judge McGeady
dismissed that charge. T12, 5 @ 15. Three other
summonses charged the defendant with moving soil
without a permit (SC0084013, SC008494 and SC008495).
Judge McGeady acquitted the defendant on those charges.
Se4, 11 @ 1. Judge McGeady acquitted the defendant of
allowing the energy trailer on its property on August
16, 2018.% Judge McGeady also acguitted the defendant
regarding summons SC 008492 charging an offense on
December 13, 2016.% These charges will not be revisited
by this court because to reconsider them would have a
chilling effect on a defendant’s right to appeal and
would abridge the defendant’s right not to be placed in
jeopardy twice. By this court’s count, 102 summonses
remain. There are 38 remaining paper summonses.

The pertinent facts established beyond a reasonable
doubt by the record are:

1) the defendant acquired the property by deed on
July 17, 1995: T37, 46 @ 18.

2) on January 25, 2012 the Township of Mahwah issued
a zoning permit so that the defendant might build
— " a longhouge and use it for prayer and commuhity

171, 22@ 2.

* T1 refers to the trahscript of proceedings on September 26, 2017,

9 This may have been mistakenly identified. Compare T2, 25 @ 22 through 27 @ 7 where |t 50008491,
* 56 15 the transcript of proceedings on November 17, 2018,

578,13 @ 15.

s, 14 @ 16.

713 refers to the transcript of proceedings on October 10, 2017

D T —
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cultural assembly. T1, 6 8 1-4; T1, 13 @ 24.

3) on November 29, 2016 the defendant was notified
that it had structures on its property that
were contrary to the Township's zoning code,
specifically teepees, tents, a canvas cabin and a
lumber structure that contained a roof, floor and
cabinets. T2, 21 @ 5

4) the Township of Mahwah afforded the defendant a
period of time to comply with the town’s ordinances

5} Omne of the structures, a large tent, was erected by
the defendant on the property in October of 2016
and that tent remained on the property through and
including the trial date of October 17, 2017.

T3, 202 @ 22 - 203 @ 22.°B

%) That tent measured 12 feet by 14 feet which means
that it covered 168 square feet of ground

7) trunks of trees that had naturally fallen on
the property were arranged on the ground to
create what the defendant referred to as a
longhcouse with spaces between the trunks
facing North, South, East and West: T3, 104 @ 4-22

8) the tree trunks were arranged in a rectangular
pattern measuring 20 feet by 60 feet®: T3, 103 @ 1

9). the diameter of the trunks of said trees rose to
——a height sufficient for sittingon: T3, "104"@"1:"

10) in 2011 the defendant placed 12 large poles in the
ground that were once tree trunks; these poles had

8 73 refers to the transcript of proceedings on October 10, 2017.
® The record 1s not clear as to whether the measurement was in feet, yards or meters



Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 155 of 166 PagelD: 1763

carvings on them and were symbolic of walls with
gates

11) said poles were installed in a manner similar to
telephone poles. T3, 192 @ 2.

12) the tree trunks laying on the ground in a
rectangular shape and the trunks sunk into the
ground and protruding cut of the ground like
telephone poles remained on the property throughout
the period of vieclation (12/13/16 through 9/22/17)

13) the defendant never acquired a zeoning permit for
the erection of tents, teepees, yurts, or a coock
shack T2, 56 @ 22 through 57 @ 5.

14) Thomas Mulvey is Mahwah’s planning, zoning and
property maintenance inspector. T2, 7 @ 21.

This court will address the wvarious defenses made.

The defense argued before Judge McGeady that the
defendant was entitled to sovereign immunity. Judge
McGeady held that the defendant was not entitled to
sovereign immunity but was subject to the laws of the
United States, of the State of New Jersey, and of the
Ordinances of .the Township of Mahwah. T1, 17 & 5.

The defense continued to argue on de novo review that
the Ramape Mountain Indians, Inc, were entitled to
sovereign immunity.

A scholarly discussion of the foundaticon of such
immunity is unnecessary to determine the issue. It is
sufficient to recognize that the immunity springs from
treaties that were made before the United States of
America became a sovereign and from the prohibition
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against the Federal Governmeéent, a Municipal Government
or a State Government exercising jurisdiction over a
sovereign Indian Tribe. Pre-existing property rights
and pre-existing rights to self-govern are the subjects
of sovereign immunity claims.

The doctrine basically respects tribal rights that
existed prior to the creation of our Nation, ocur State
and in this case, the Township of Mahwah.

Some tribes had possessory rights to certain land with
the United States. B8ee generally: Oneida Indian Nation
v. County of Oneida, 414 U.S5. €70 - 672 {1974) and a
later formed Federal, State or Municipal government
entity has no authority to regulate activity on said
land absent consent by a tribe or an act of congress.

The record does not identify when the corporation known
as the “Ramapo Mountain Indians, Inc.” was formed.
Incorporation is a creature of statute. The right to
incorporate may have been first authorized in New
Jersey in 1846. BSee. Waters v. Quimby, 27 N.J.L. 296,
306 (1859). Our Nation and our State became sovereign
entitles well before this right to incorporate.

Additionally, this defendant’s incorporation could not
have occurred before the initial members of the tribe
organized and that had to be circa 1900. This must be
s0o because Chief Perry testified that in order to be a
member of the Ramapo Indian Tribe one had to be able to
trace his or her family back to the original families
—— "~that were part of the Tribe in the early1900s. T3, 8077~
@ 4.

Finally, the defendant did not own this property until
19985.
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The record before this court does not establish that
there was a Ramapo Mountain Indian tribe prior to the
formation of the United States of America or the State
of New Jersey nor does it establish that the land in
question was the property of said tribe prior to the
formation of the United States of America or the State
of New Jersey and that the proverty was acquired well
after Mahwah incorporated’® and so no sovereign immunity
argument on this basis can be countenanced.

Alternatively, this defense must be supported by
establishing that the Ramapoc Indians are a sovereign
entity and thereforé not answerable for its activities
to a Federal, State or Municipal government entity.

The defense relies on Lewis v. Clarke, 137 5. Ct. 1285
(2017). That case is distinguishable. That case
involved the sovereign rights of the Mohegan Tribe, a
tribe that was established in the early 1600s and one
recognized as a sovereign by ocur Federal government,
Id. at 1289. There is no evidence to establish that
the Ramapo Indian Tribe was recognized by our Federal
Government, nor that the Ramapo Indian Tribe existed
before our Federal or State governments exist.

The defense relies on Montana v. Blackfoot, 471 U.S8.
759 (1985). That case is distinguishable. There was
no dispute that the land in question was on a
recognized Indian reservation and a State’s effort to
tax an Indian Tribe’s mineral lease royalties without
permission of congress.

The defense raised sovereign immunity to support its
argument that Mahwah cannot regulate the Ramapo Indian
Tribe, Inc’s ceremonial use of its land. This is not a
case in which a municipality seeks to regulate

10 This court takes netice that Mahwah was incorporated in 1844,
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ceremonial activity. This case is not about activity;
it is about code compliance.

The defense raised pre-emption as a defense. The
authority for said argument is Homebuilder’s League,
etc. v. BEvesham Tp., 174 N.J.Super. 252 (L.Div. 1980).
That holding is distinguishable on its factsil,

The defense argued that the Uniform Construction Code
does not require a permit for a tent. The exception
outlined in the code is for tents 120 square foot in
ground coverage or less, thalt are used for less than
180 days. Chief Perry admitted that at least one large
tent covering 168 square feet of ground was erected and
stood from October of 2016 through October of 2017.

The tent is larger than the excepted size and existed
for a period of time longer than the excepted duration
and this argument, therefore, has no merit.

Judge McGeady held that the Religious Land Use and
Institutionalized Person Act (RLUIPA) did not afford
the defendant a defense but rather, entitled the
defendant to challenge the ordinance before the Zoning
Board of Adjustment in Mahwah. T1, 18 @ 1 though 19 @
14.

RLUIPA does not except a religious institution from
complying with zoning ordinances. House of Fire v,
Zoning Bd., 379 N.J. Super. 526, 544 (App. Div. 2003).

In a proper forum, RLUIPA requires a religious
‘institution to first demonstrate that the ordinance™ -
imposes a substantial burden on religious exercise

11 Tha trial judge held, correctly, that the ordinances created through the authority of a State Statute designed to
regulate the development of property could not be used as a vehicle to collect taxes and the inclusion of such a
condition, as a prerequisite ta acquiring a permit to develop the land was improper and pre-empted by the State
staturosy scheme designed to regulate the development of iand. Mahwah's ordinance does set prerequisite
conditions but their only design is to regulate the development of land,



Case 2:18-cv-09228-CCC-JBC Document 71-2 Filed 01/23/19 Page 159 of 166 PagelD: 1767

before a government entity becomes obligated to
persuade the court that its ordinance furthers a
compelling governmental interest and is the least
restrictive means of furthering that interest. Id, at
545. This is not the proper forum. A proper
challenge, placing the matter squarely in controversy,
would be after Mahwah had either declined to issue a
zoning permit or after Mahwah declined to grant a
variance. ‘The record before this court does not
contain this information and that is because the
defendant did not comply with Mahwah’s ordinance and
apply for a zoning permit.

Tn addition, this court dees not need to reach the
question of whether prohibiting the longhouse or a
sweat lodge, for example 1s prohibiting religious
exercise because this court determined this controversy
based upon the presence of the large tent which, beyond
any doubt, was erected without acquiring a zoning
permit and allowed to stand for over a year.

All other defenses that were raised are without merit.

The ordinances in question are clear and have been
reproduced as Appendix B.

This court reviewed the proofs provided by the State in
its case on direct. This court looked for evidence

that a person with first-hand knowledge observed a
structure erected while believing that no zoning permit
had issued. That proof is the bare minimum necessary
to establish a violation. ™ T T T
Testimony about a cooking shack, a yurt and a sweat
lodge, produced on direct, met this criteria in only
forty nine instances??.

1 sep the "Nota” on page 2 of Appendix A.
10
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The defendant did not move for a dismissal®® at the end
of the State’s case presented toc Judge McGeady and made
no such application in this de novo proceeding.

The defense called Chief Perry and he testified that
the defendant had erected a large tent on the property.
That tent was erected in October of 2016 (before the
first summons charge date) and that said tent remained
there as of October 10, 2017 (after the last summons
charge date).

A tent meets the definition of a “structure” in
Mahwah’ s ordinance (Siructureshall mean a combination of materials to form a
construction for occupancy, use or ornamentation, whether installed on, above or below the surface of
a parcel of land } .

Mr. Mulvey, the Mahwah inspector, established that no
zoning permit was ever acquired by the defendant to

erect said tent contrary toc Mahwah’s ordinance ({Zoning
permits shall be secured from the Zoning Officer prior to construction, erection or alteration of any
structure or part of a structure or use of a structure or land } .

If a tree falls down through natural causes and the
trunk lays on the ground near other fallen tree trunks
there would be no basis to charge the defendant with
violating the town’s ordinance. But if the defendant
were to clean up that fallen tree, remove its broken
and twisted branches and cut away is dirt impacted
roots, and then put the fallen tree trunks in &
pattern, the ordinance could be read to establish that
a_structure_has been created. . {Btructureshall mean a combinationof
materials to form a construction for occupancy, use or ornamentation, whether installed on, above or
below the gurface of a parcel of land )

This court does not have to decide. this question
because the record establishes, beyond a reasonable

13 5pg: State v. Reves, 50 N.J). 454 {1958)
11
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doubt, that at least one large tent, which meets the
definition of a structure, was erected on the property
by the defendant and that the defendant never bothered
to acquire a zoning permit for same and that said large
tent was on the property on every day charged in the
multiple summonses.

The multiple summonses charge violations on one hundred
and two separate dates. The Mahwah ordinance declares
it to be a separate violation for every day that a
violation exists {Exceptas otherwise provided, every day in which a violation of any
provision of this Code or any other ordinance of the Township exists shall constitute a separate
violation.) .

The zoning ordinance provides for a maximum fine of
$1,250 per day. Judge McGeady fined the defendant £100
per day. Judge MeGeady believed that the ordinance
contained a mandatory minimum fine of $100.

The general penalty section provides a sentencing judge
with great discretion when determining a fine (Any person who
shall violate any provision of [any]... ordinance ... shall .. be punishable by ... a fine not exceedmg
one thousand two hundred fifty ($1,250.00) dellar .... The maximum penalty stated in this section
is not intended to state 2n appropriate penalty for every violation. Any lesser penalty, including a
nominal penalty or no penalty at all, may be appropriate for a particular case or violation. The
governing body may prescribe that, for the viclation of any particular Code provision or ordinance, at
least 4 minimum penalty shall be imposed which shall consist of a fine which may be fized at an
amount not exceeding ons hundred ($100.00) dollars) .

Chapter 24 of Mahwah’s Zoning Ordinance does not set a
mandatory minimum and, instead, refers to the general
penalty section. BAs the result this court understands
that the fine canhbe anywhere from zero to $1,250 per

ot b e co e, —_— - o e am e aee

day. There was no evidence of scienter and the
defendant, through agents, did make some effort,
although not a great effort to comply with Mahwah's
reguirements.

1 Seq T6, a transcript of proceedings on November 17, 2017, page 32, Iine 24.
12



Given the volume of summonses, noting that this
defendant would not even be in this court but for the
efforts of lawyers who donated their time, this court
believes a lesser fine of $530 per day would be
sufficient.

$50 times 102 days is $5,100.

Finally, Judge McGeady levied court costs of $33 per
day. This court takes notice of the “Report of the
Supreme Colirt Committee on Municipal Court Operations,
Fines, and Fees”!® supplied, post argument, by the
defense. It contains recommendations to the Supreme
Court and one concern centers on the “excessive
imposition of financial obligations on certain
defendants” that have a “.. disproportionately negative
impact on the poor”. While the report specifically
targets the “.. imposition of mandatory financial
obligations upon defendants that extend beyond the fine
that associated with the violation ..” and while court
costs are not mandatory financial obligations, the
impact of large court costs 1s the same as the impact
of mandatory surcharges.

This court has alsc reviewed the language in N.J.S.A.
22A:3-4. Said statute provides “In municipal court
proceedings, the court shall impose court costs within
the maximum limits authorize ..” and further provides
that “[t]lhe court shall not suspend the collection..” of
$2 to the Automated Traffic System Fund and $3 to the
Automatic System Statewide Modernization Fund. This
mearis“that whether this court assesses court costs or
not, the Township of Mahwah will have to remit $5 per
offense, not per summons. Were this court to only
assess costs per summons then Mahwah would have to pay
for this defendant’s ordinance offending actions.

1 pyublished lune, 2018; https://njcourts.gov/courts/assets/supreme/reports/2018/sccmeoreport_wapp.pdf
13
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Municipalities incur costs and expenses to run a
municipal court. While the Mahwah Municipal Court did
not conduct this trial, its clerk had to exert efforts
before this matter was sent to Judge McGeady for trial
and Mahwah had to supply its prosecutor to write briefs
and make arguments. Court costs serve to defer those
expenses.

This court believes that the appropriate resolution is
to access $20 in court costs per violation, not per
summons. $20 times 102 violations is $2,040 and in
this court’s view, it is appropriate to assess said
costs.

The defendant’s fines and costs total $7,140.
The defendant has 45 days within which to appeal this

decision and 5 years within which to make a petition
for post-conviction relief.

14
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APPENDIX A
OFFENSE DATE(S) TICKET NO. CHARGE
91/10/17 SCG08497 24-11.2¢
04/27/17 SC008525 - o
04/28/17 scoosszs .
05/01/17 SC008527 * W
05/02/17 sSco0s8528 v b
05/03/17 scpogs2s v "
05/04/17 sCco0g530 ™ w
05/05/17 scoogs31 ™ W
05/08/17 sC008532 © A
05/09/17 scp0gs533 » N
05/10/17 SC008534 * "
05/11/17 SC008535 ¢ b
05/12/17 SC008536 ™ b
05/13/17 sCco08s37 ¢ W
05/16/17 scoogs3g v "
05/17/17 sco0gs539 v W
05/18/17 scopgs540 & w
05/19/17 sSCo08541 © A
05/22/17 SC008546 *2 W
05/23/17 5C008547 “ "
05/24/17 scoo8s50 ™ b
05/25/17 sScoosss51 » .
05/29 -~ 06/02/17 SCO08555 *3 "
06/05 - 06/09/17 scoosb56 M A
06/12 - 06/16/17 scooes559 ¢ W
06/26 - 06/30/17 8Co08560 ™ e
07/03 - 07/07/17 scoogs581 ¢ “
07/10 - 07/14/17 SCco008584 ™ W
1 Mr, Muivey testified that these summonses were lssued because the defendant falied to acquire a zoning
permit. He DID NOT testify that he saw the violations on the dates that he issued the summonses. See 12, 56 @
4,
; Mr. Mulvey DID NOT testify that he saw violations on the dates that he issued these summonses. Instead
he testifled that he issued the summonses because Mr. Kelly authorized him to do so. Seeand T2, 58 @ 2and T2,
24
:0 B Again, Mr. Mulvey DID NOT testify that he observed the conditions, rather he simply explained the natur

of the alleged violations.
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07/17 - 07/21/17 5C008585 *a o
07/24 - 07/28/17 SC008586 (e
07/31 - 08/04/17 SC068587 3
08707 ~ 08/11/17 $C008588 i
08/14 — 08/18/17 5C008730 Ty
08/21.- 08/25/117 SC008749 41
08/28 ~.-09/01717 'SCGO8570 e
08/04 - 05/08/17 . 8C008733 S e
08/11 —-09/15/17 * 8C008734 i
03[18%;209122/11i 7" 8COBB735 4

Note: Highlight indicates that there was

testimony in the record establishing that the
condition that constituted an offense was observed to
exist on the date complained cf.

4 Again, Mr. Mulvey DID NOT testify that he chserved the conditions, rather he simply explained the natur
of the alleged violations.
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APPENDIX B

24-2.2 Definitions.
As used in this Chapter:

Structure shall mesn a combination of materials to form a construction far oceupancy, use or
ornamentation, whether installed on, above or below the surface of a parcel of land

24-4.2 Application of Regulations.
Except ag hereinafter otherwise provided:

a. No building or structure shall be erected and no existing building or structure shall be moved,
altered, added to or enlarged, nor ghall any land or building be designed, used or intended to be
used for any purpose or in any manner cther than as spacified among the uses hereinafter listed.
s permitted in the district in which such building or land ie located.

24-11.2 Zoning Permits.

¢. Issuance of Zoning Permit. Zoning permits shall be secured from the Zoning Officer prior to
comstruction, erection or alteration of any structure or part of a structure or use of a structurs
or land, It shall he the duty of the Zoning Officer o issue a zoning permit, provided that
person is satisfied that the proposed use conforms with all requirements of this Chapter. It is
the apphcant's responsibility that all other reviews and actions, if any, called for in this Chapter
or any other Township ordinance have been complied with and all necessary approvals
secured therefor,

24-11.5 Vielgtions and Penaliies.

¢.  Penalties. Any persun, firm or corporation viclating any provision of this Chapter shall, upon
conviction, be subject to penalty, as stated in Chapter I, Section 1-5 of the Code of the Township
of Mahwah.

16 GENERAL PENALTY.
1-5.1 Maxjmum Penalty.
Any person who shall viclate any provision of this Code or other ordinance of the Township, where
no specific penalty is provided regarding the section viclated, shall, upon conviction thereof, be
pumshable by one or more of the following: a fine not exceeding one thousand two hundred fifty
{51.250.00) dollars ..

1-6.2 Separate Violations.
Ezcept as otherwise provided, every day in which a violation of any provision of this Code or any
other ordinance of the Township exists shall constitute a separate violation.
1-5.3 Application. )

- —- The maximum penalty stated in this section is not intended to state an appropriate penalty for every ——
violation. Any lesser penalty, including a nominal penalty or no penalty at all, may be appropriate for
a particular case or violation.

1-5.4 Minimum Penaliy.

The. governing body may prescribe that, for the viclation of any particular Code provision or
ordinance, at least a minimum penalty shall be imposed which shall consist of & fine which may be
fixed at-an amount not exceeding one hundred ($100.00) dollars
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
RAMAPOUGH MOUNTAIN INDIANS,
INC., and RAMAPOUGH LENAPE | Case No. 2:18-cv-09228-CCC-JBC
NATION,

v PLAINTIFES, CIVIL ACTION

TOWNSHIP OF MAHWAH, RAMAPO
HUNT & POLO CLUB ASSOCIATION, | CERTIFICATION OF ELECTRONIC

INC., GERALDINE ENTRUP, THOMAS | SERVICE FOR MAHWAH

MULVEY, JOHN and JANE DOES 1-14, | DEFENDANTS’ OPPOSITION TO
JOHN DOE ENTITIES 1 and 2 PLAINTIFFS’ MOTION FOR LEAVE

TO FILE A FIRST AMENDED
DEFENDANTS. | COMPLAINT

I, Ruby Kumar-Thompson, Esq., a Partner at the law firm of Cleary
Giacobbe Alfieri and Jacobs, LLC, hereby certify that on this 23rd day of
January, 2019, a copy of the DEFENDANTS’ BRIEF IN OPPOSITION TO
PLAINTIFFS’ MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT,
CERTIFICATION OF COUNSEL, AND EXHIBITS in support thereof has been

served via electronic filing to all counsel of record to all of the parties.

CLEARY GIACOBBE ALFIERI JACOBS, LLC
169 Ramapo Valley Road, Upper Level-105
Oakland, New Jersey 07436

Phone: (973) 845-6700

Attorneys for Defendants Township of Mahwah,
Geraldine Entrup, and Thomas Mulvey

By: s/ Ruby Kumar-Thompson
Dated: January 23, 2019 RUBY KUMAR-THOMPSON, ESQ.
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