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1. Executive Summary

“The waiver process is fraud”
— Unnamed U.S. Consular officer

On February 2, 2017, throughout New York City, Yemeni-Americans
shuttered their businesses, left their homes, and joined thousands of
others protesting the Trump administration’s first Muslim Ban.! For
Yemeni-Americans, the Ban was personal. Yemen was one of the seven
majority-Muslim countries whose nationals the Ban suspended from
entering the United States.? Overnight,

and to provide a path for people otherwise subject to the Ban to come
to the United States if they meet a number of factors, including if visa
denial would cause an “undue hardship.” Yet, as this report documents,
despite the formal inclusion of a process to obtain a waiver in the third
iteration of the Muslim Ban, soon after the Ban's implementation reports
of pro forma, en-masse denials of visas petitions and waiver denials
emerged effecting numerous Yemeni applicants as well as applicants
from other banned Muslim nations. Throughout this period, Yemenis
received extremely few waiver grants.

In April 2018, the Supreme Court heard oral arguments about the third
version of the Muslim Ban, at which the Justices asked about a waiver
case involving a Yemeni, and the waiver process more broadly. The
government had argued in part that this version of the Muslim Ban was
not a categorical, discriminatory ban on Muslims because individuals
from banned countries could nevertheless apply for a waiver based on
assertedly individualized circumstances. Yet Justices Sonia Sotomayor
and Stephen Breyer hoth asked whether the waiver process was merely
“window dressing” for the Ban.* In the period surrounding the oral
arguments, reports surfaced of a sudden rise in the number of notices
of reconsideration of denials issued out of the U.S. embassy in Djibouti.
One of these waivers was granted to the individual whose case the
Justices inquired about. This abrupt change, without any corresponding
amendments to the publicly released standards for granting waivers,
only confirms the arbitrariness and opacity of the waiver process. At the
same time, the continued high level of visa denials to Yemeni applicants
and applicants from other countries calls into question the Trump
administration’s defense of the Muslim Ban and highlights Justices
Sotomayor and Breyer’s suspicion that the waiver process is little more
than window dressing.

plans to reunite with children, parents,
and other family members were thrown
into disarray.® Protestors waived American
and Yemeni flags and signs: The United
Immigrants of America. Don’t Ban Qur
Families, No to Muslim Ban.

More than a year later, those fears have — Sharifa Geilan
been realized. U.S. citizens and lawful

“When | was denied, | fainted on the spot
at the embassy. Psychologically, it was now
devastating... | couldn’t think, | couldn’t
eat or sleep, | became depressed.”

Meanwhile, an ongoing civil war in Yemen
has spawned a massive humanitarian
crisis. Three-quarters of the population
requires  assistance  amidst
widespread famine, a cholera epidemic,
and the internal displacement of over
two million people.® Due to the war, the
United States closed its embassy in
Yemen in 2015 and began scheduling

permanent residents (LPRs) of Yemeni

origin remain separated from their families and unable to build the
lives they dreamed of creating together in the United States. Following
a series of losses before the courts and under intense public pressure,
President Trump amended the Muslim Ban in a manner that was less
overtly discriminatory and, theoretically, more tailored. One change
was the inclusion of standards for case-by-case waivers, which are
supposed to be granted by consular officers on a discretionary basis,

visa interviews at consular posts in
other countries.® Thousands of Yemeni visa applicants called for the
mandatory interview began travelling to nearby Djibouti. Many of those
applicants had already faced serious delays and been waiting for years
for visas. As a result, they were still in Djibouti awaiting interviews
or visa approvals when the Muslim Ban was implemented, and they
remain stranded there today.



On February 2, 2017, thousands of Yemeni American business owners and
community members in New York City protested the Muslim Ban, shutting
down their stores for a day.

This report documents the impact of the Muslim Ban on Yemeni
nationals applying for immigrant visas to the United States, the
denial of waivers under the Muslim Ban, and the resulting hardships
inflicted upon Yemenis and Yemeni-Americans stranded in Djibouti
and other countries. Our team traveled to Djibouti to obtain first-hand
accounts from an otherwise difficult to access population. For many of
the individuals interviewed, members of their families with different
citizenship and immigration statuses remain scattered across multiple
countries. Those in Djibouti—a country with a high cost of living—face
mounting debts, limited medical and educational opportunities, and
prolonged separation. The harrowing prospect of returning to the havoc
in Yemen looms large and, absent a meaningful change in the Trump
administration’s waiver-denial process, it may be the dangerous reality
for many stranded families.

This report proceeds in five parts. First, it describes the existing U.S.
immigration system, including the changes wrought by the Muslim Ban
and waiver process. Second, it explains the history of Yemeni migration
to the United States and the long-standing hurdles faced by Yemenis in
the U.S. immigration process. Third, it provides a brief overview of the
war in Yemen. Fourth, it describes life under the Muslim Ban and the
challenges of the waiver process. Finally, it documents the hardships
faced by those stranded in Djibouti. Stories of those we spoke with are
included throughout to emphasize the many nuances of the impacts
of the Muslim Ban on Yemenis and their families in the United States.

Yemen is but one of the several of the Muslim-majority countries listed in
the Muslim Ban. In choosing to focus on Yemeni-Americans’ experience
with the Ban, this report aims to highlight the importance of a contextual
understanding of the Ban’s origins and impacts. For Yemeni-Americans,
the Ban follows years of extra scrutiny by U.S. immigration officials,
which had already delayed applications, sometimes by more than a

decade. In addition, Yemeni-Americans, like others included under the
Ban, also face the direct consequences of U.S. interventions overseas.
Finally, focusing on this community’s experience with one U.S. embassy
allows a more detailed understanding of the Ban’s implementation,
something that has been taken largely out of public view. When first
implemented in January 2017, the Muslim Ban’s chaotic impact was
visible for all to see as thousands rushed to airports in cities across the
United States. Now, however, the center of activity has shifted to U.S.
consulates overseas, rendering the process more inaccessible, invisible,
and opaque. This report aims to shine a light on that ongoing chaos. The
findings call into question any neutral, security-based interpretation of
the Muslim Ban that has been central to the government’s defense of it.

METHODOLOGY AND LIMITATIONS

In the days following the announcement of the first iteration of the
Muslim Ban, its impacts on families and communities were immediately
visible, and thousands rushed to airports to protest and help. The
chaos and human impact was easily accessible. Yet when the current
version of the Muslim Ban went into force, it was quietly rolled out of
U.S. embassies overseas. Details of the implementation trickled out.
To document these impacts and processes, the authors felt it crucial
to travel to the new locus of the Muslim Ban’s implementation: U.S.
embassies overseas.

This report relies on interviews with members of the Yemeni community
in Djibouti and the United States, the staff of international and non-
governmental organizations, government officials, academics, and
immigration law practitioners. This report also includes information
drawn from court documents, statutes, news articles, reports, and
publicly available government data.



Hundreds of U.S. citizens and their Yemeni relatives attend a community
meeting led by CCR in Djibouti on March 20, 2018.

In March 2018, the authors conducted 34 interviews in Djibouti with U.S.
visa applicants and their relatives, and five interviews over the phone
before and after returning to the United States. The interviews in this report
cannot represent the full range of experiences of individuals stranded in
Djibouti and other countries. Rather, the qualitative data is intended to
highlight the most pressing issues facing both Yemeni and American visa
applicants and their beneficiaries. Additionally, many of the interviews
were conducted in Arabic through a translator. Interview subjects gave
their informed consent. In some cases, the names of applicants and their
relatives have been removed or altered in the interest of privacy. Those
names that have been altered are marked with an asterisk.

This report focuses mainly on immigrant visas for family reunification, the
most common form of visa sought by Yemenis. In cases involving family
reunification, interview subjects included both petitioners (U.S. citizens
and permanent residents) and beneficiaries (Yemeni nationals). However,
applicants for student visas and diversity visas were also interviewed.

GLOSSARY

F3 Visa: A family preference immigrant visa for children of U.S. citizens who

are married, as well as their spouses and minor children.

Form 1-130: The form used for U.S. citizens and lawful permanent residents
to begin the application process for relatives to receive visas to immigrate to

the United States.

IR-2 Visa: An immediate relative immigrant family visa for unmarried children

of U.S. citizens under age 21.
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2. Overview of U.S. Immigration Law

The United States normally grants entry to foreign citizens only if they possess a valid visa
or are nationals of a country in the Visa Waiver Program. Visas allowing foreign citizens
to come to the United States broadly fall under two categories: immigrant visas and
non-immigrant visas.” Immigrant visas allow individuals to live and work permanently in
the United States by becoming lawful permanent residents (LPRs). As LPRs, individuals

“may live and work permanently anywhere in the United States, own property, and attend
schools, colleges, and universities.”® LPRs, like U.S. citizens, “may also join the Armed
Forces and apply to become U.S. citizens.” Non-immigrant visas cover shorter term
visits, such as tourism, business, and study and cultural exchange.?®

Modern U.S. immigration law seeks to ensure that candidates for immigrant visas are not discriminated against based on their national origins. Prior
t01965, the United States had relied on country-based quotas to bar large numbers of individuals from non-European countries.!! The National Origins
Act of 1924 had aimed “to control both the quantity and quality of U.S. immigrants” in order to “prevent further erosion of the ethnic composition of
U.S. society.”*? The Immigration and Nationality Act of 1965 (INA) reversed this discriminatory legacy and provided that “no person shall receive any
preference or priority or be discriminated against in the issuance of an immigrant visa because of the person’s race, sex, nationality, place of birth, or
place of residence.”’

THE U.S. VISA SYSTEM AND FAMILY REUNIFICATION

Preference Groups U.S. Citizen's Immediate U.S. Citizen’s Non-Immediate Family Members +
Family Members Legal Permanent Resident’s (LPRs) Immediate
Family Members

Group Descriptions “(1) spouses and minor (1) unmarried children of U.S. citizens (who are not
(under 21), unmarried minors); (2) spouses and adult, unmarried children
children of a U.S. citizen; of LPRs; (3) married children of U.S. citizens; and
(2) parents of U.S. citizens (4) siblings of adult U.S. citizens (over 21years of
who are ‘at least 21 years age)

of age’; and (3) widows,
widowers, and children of
deceased U.S. citizens

Distinctions No numerical cap or 480,000 minus the number of Group 1 visas and
country-based limitations less than 7 percent of all visas per country

Chart 1: The Preference System for Family-Based Immigrant Visas



Most immigrants receive visas to the United States based on family
relations or employment. U.S. family-based immigrant visas are
designed for U.S. citizens and LPRs to reunite with their families based
on the petitioner’s status and his or her relationship to the beneficiary.!*
For family-based immigrant visas, the INA established “a preference
system based on immigrants’ family relationships with U.S. citizens
or legal permanent residents . . . ."% The family preference system
distinguishes immediate family members from non-immediate family
members, giving the former group preference over the latter group when
considering their immigration applications. 6

The first group for immediate family members of U.S. citizens is
comprised of “(1) spouses and minor (under 21), unmarried children
of a U.S. citizen; (2) parents of U.S. citizens who are ‘at least 21 years
of age’; and (3) widows, widowers, and children of deceased U.S.
citizens.”V

The second group includes the non-immediate family members of U.S.
citizens and all family members of LPRs. This group is further divided
into four “preference categories” and it includes “(1) unmarried children
of U.S. citizens (who are not minors); (2) spouses and adult, unmarried
children of LPRs; (3) married children of U.S. citizens; and (4) siblings
of adult U.S. citizens (over 21 of age).”'®

The two preference groups are distinguished through numerical caps.
Every year, the number of family-based immigrant visas is capped at
480,000. The group of immediate family members gets first preference.
The remaining slots not taken by immediate family members of U.S.
citizens are then allocated to members of the second preference group.'®
Immigrant visas for applicants in the second group are also subject to
a per-country limit not exceeding seven percent of the total number of
such visas made available to the foreign country in a given fiscal year.?

Applying for a Visa

The first step in the family-based immigration process is for the
sponsoring relative (Petitioner) to file a Form 1-130, also known as a
“Petition for Alien Relative,” in order to “establish their relationship to
certain alien relatives who wish to immigrate to the United States.”?!
The 12 page form includes detailed questions about previous addresses,
relationship to the beneficiary, the date and circumstances of marriage
(if applying for spouse), and legal documents such as previous visa
numbers.?

The volume of petitions at the U.S. Citizenship and Immigration Services
(USCIS) Service Center where the form is filed plays a significant role in
the varying range of processing times across the country.? For example,
the processing time for Form [-130 in California ranges from 15 months
to 106.5 months depending on the petitioner’s status, relationship

to beneficiary, and the age of the beneficiary (if being sponsored by
parents).2 For Texas, on the other hand, the wait times range from 5 to
9.5 months.?

After a Form 1-130 is approved, the petitioner’s file is transferred
from USCIS to the National Visa Center (NVC). The NVC then contacts
the applicants with further instructions.? Once the NVC receives all
necessary documentation, an interview at a U.S. consulate or embassy
is scheduled.?” Generally, “[tThe purpose of the interview is to obtain
the correct information in order to make the correct adjudication of
the case, not to prove a particular point or to find a reason to deny
the benefit sought.”? It “is to cover (and discover) all the pertinent
information, both favorable and unfavorable to the applicant.”?
Sometimes both petitioner and beneficiary are invited for an interview.
Prior to the interview, the beneficiary is required to complete medical
examinations and vaccinations. After the interview, applicants may be
asked to leave their passports at the consulate in order for the visa to be
issued. Following the interview, the applicant’s file may also go through
administrative processing, a stage of undetermined length during
which officials review applications for security or other risks. According
to the U.S. State Department, “[m]ost administrative processing is
resolved within 60 days of the visa interview.”® In situations where
“administrative processing is required, the timing will vary based on
individual circumstances of each case.”' Many applicants from
Muslim-majority countries found their cases stalled in administrative
process even prior to the Muslim Ban.

STEF 1

USC/LPR FILES Form I-130 AT USCIS

STEP 2 STEP 3 STEP 4

NYVYC CoONTACTS
APPLICANT TO
CoLLECT FEES/MORE
INFORMATION

STEP 5 STEFP 6 STEP 7

BENEFICIARY
DOCUMENTS INTERVIEW SCHEDULED
APFROVED BY NVC AT
EMBASSY/CONSULATE

USCIS APPROVES
ForM 1-130

USCIS TRANSFERS
FORM TO NVC

APPLICANT SUBMITS
ALL MECESSARY FEES
AMND DOCUMENTS

Chart 2: The Stages of Family-Based Visa Petitions



“Who is 1009 American in America. We know we all come from different places. .. We build
each other. So don’t destroy it. That’s not how you make America great again.”
— Shareef*



THE MUSLIM BAN

The multiple iterations of the Muslim Ban overturn long-standing U.S. immigration law by preventing categories of U.S. citizens and LPRs from reuniting
with their families based solely on what passport their relatives hold. As detailed above, modern U.S. immigration law prohibits nationality-based
discrimination in the issuance of immigrant visas. In addition, U.S. immigration law grants benefits to U.S. citizens and LPRs, allowing them to bring
their close relatives to the United States. Yet, due to the Ban, these statutory protections and benefits no longer hold for U.S. citizens and LPRs whose
relatives come from five predominantly Muslim countries.

THE CURRENT BAN

The current and third version of the Ban, Presidential Proclamation 9645 (the “Proclamation”), indefinitely restricts travel to the United States for
nationals of seven countries.*® The Proclamation confirms restrictions on travelers from five predominantly Muslim countries covered by previous
versions of the Ban: Iran, Libya, Somalia, Syria, and Yemen. The Proclamation further extends the Muslim Ban to the nationals of two new countries:
North Korea and Venezuela.*!

The Muslim Ban’s restrictions do not affect all listed countries equally. With respect to North Korea, the Proclamation largely emulates pre-existing
sanctions on the country. Moreover, all but a handful of visas issued to North Korean nationals are diplomatic visas, which are exempt from the Ban.*®
Regarding Venezuela, the Proclamation only prohibits a select group of Venezuelan government officials from entering the United States on certain
non-immigrant business and tourist visas.*
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In contrast, the Proclamation categorically and indefinitely bars
immigrant visas for the United States for nationals of the five Muslim-
majority countries covered—Iran, Libya, Somalia, Syri,a and Yemen.
Nationals of these countries also face a range of restrictions on their
eligibility for non-immigrant visas.* Yemenis, for example, may travel
to the United States temporarily to study, but they may not visit the
United States for business or tourism. The Proclamation provides for
narrow exceptions to the restrictions, including for diplomats, those
previously granted asylum, dual nationals from a non-Ban country,
individuals already present in the United States, and those who already
hold a valid visa or another document permitting them to travel to the
United States. The only hope for most new and existing applicants is a
case-hy-case waiver process. As outlined in this report, that process
remains elusive.

THE WAIVER PROCESS:
WHAT WE KNOW AND WHAT WE DON'T KNOW

Subsection 3(c) of Presidential Proclamation 9645 contains a waiver
provision, which specifies that consular officers and Customs and
Border Protection (CBP) officials may, at their discretion, grant waivers
to the Muslim Ban on a case-hy-case basis for individuals otherwise
blocked from entry to the United States.* According to the Proclamation,
a consular officer determines whether to grant a waiver at some time
after the interview at the U.S. embassy.”” However, in now public and
sworn statements, former consular officers familiar with the waiver
process have disputed the notion that they do, in fact, possess any
discretion. They have described clear — currently not public — guidance
from the Department of State that amounts to removing any discretionary
component to the waiver applications. One called the process “one step
away from [the] Soviet Politburo.”*

According to the Department of State, all visa applicants automatically
go through the waiver process except those who are ineligible for visas
on grounds other than those specified in the Proclamation and those
who fit within a set of narrow categorical exceptions to the Ban.*
Categorical exceptions relevant to the issuance of new visas include
applicants for diplomatic visas and dual nationals traveling on the
passport of a country not subject to the Ban.%

PART ONE OF THE WAIVER PROCESS

The Proclamation establishes a two-part waiver process. The first
component sets strict requirements for when a consular officer may
consider an individual subject to the Ban for a waiver. To qualify for
consideration, the visa applicant must demonstrate that:

e denying entry would cause undue hardship;
 entry would not pose a threat to national security; and
e entry would be in the national interest.®

These three criteria for waiver eligibility are intentionally vague; the
Proclamation specifies that the Department of Homeland Security
(DHS) and Department of State (DOS) will develop additional guidance
for how to determine whether an individual meets these criteria.”

However, despite this promise of new guidance, the Trump
administration has released limited information expanding upon the
Proclamation’s criteria language to assist individuals seeking to obtain
a waiver and their attorneys.®® Several civil rights groups, private
citizens, and members of Congress have petitioned the administration
to release more information regarding the opaque implementation of
the Proclamation’s waiver provision.** On February 22, 2018, two and
a half months after the Muslim Ban went into full effect, DOS finally
acceded to a request for additional information in a private letter to
Senator Chris Van Hollen.% The letter elaborated on the procedures that
consular officers use to evaluate the three criteria for receiving a waiver
under the Proclamation. The State Department explained each of the
three mandatory standards as follows:



First, to meet the “undue hardship” criterion, the applicant must demonstrate “that an unusual situation exists that compels immediate travel by the
applicant and that delaying visa issuance . . . would defeat the purpose of travel.”®

Second, an applicant’s entry into the United States may be in the “national interest” if “a U.S. person or entity would suffer hardship if the applicant
could not travel until after visa restrictions imposed with respect to nationals of that country are lifted.”%” Here, it is worth noting that candidates for
Diversity Visas® face even more significant obstacles meeting the national interest test.”

Third, consular officers must determine, after “consultation with the Visa Office,” whether an applicant poses a national security threat based on “the
information-sharing and identity-management protocols and practices of the government of the applicant’s country of nationality as they relate to the
applicant.”® Relevant practices include sharing criminal histories and information about links to terrorism, and providing reliable travel documents
and identity-related information.®!

Opaque and Harsh Standards

Even taken at face value, the guidance released in the State Department’s letter to Senator Van Hollen shows that the Trump administration has
imposed a bar for waiver consideration far more exacting in practice than it appears from the Proclamation’s text. According to DOS, when assessing
the “undue hardship” standard, the consular officer is not to consider the burden to the applicant due to the indefinite bar from the entering the United
States. Instead, consular officers must apply a far higher standard, requiring an applicant to show that lest she travel immediately, her trip would lose
its purpose.®?

The State Department’s focus on “immediacy” is surprising given the indefinite nature of the Muslim Ban. The Proclamation only provides for a periodic
review, every six months, of the list of designated countries.® This interpretation of the “undue burden” disadvantages applicants for immigrant visas,
as anyone seeking to settle permanently in the United States with their U.S. family member would have difficulty meeting the immediacy component
of the undue hardship standard. The hardship, in their case, often results from prolonged family separation. And while delaying departure may create
significant burdens for families, it rarely, if ever, defeats the purpose of travel.

Like the “undue hardship” standard, the “national interest” standard requires the consular officer to consider the harm caused by delay in the
applicant’s travel rather than her indefinite exclusion. However, the “national interest” standard does not emphasize immediacy, nor does it require
that a delay defeat the purpose of travel. In this respect, the “undue hardship” standard is even more stringent than the “national interest” standard.

Part Two of the Waiver Process
If a visa applicant meets all three mandatory criteria described above, a consular officer then has discretion whether to grant a waiver.5

To guide consular officers in this discretionary component of the waiver process, the Proclamation provides a non-exhaustive list of ten circumstances
in which a waiver “may be appropriate,”® including notably if:

* the foreign national has previously established strong ties to the United States;

o the foreign national seeks to visit or reside with an immediate family member who is a U.S. citizen, lawful permanent resident or individual
holding a valid visa; or

« the foreign national is an infant, young child, adoptee, or needs urgent medical care.®

While the list of examples offers some guidance, the text of the Proclamation makes it clear that these circumstances are neither necessary nor
sufficient conditions for waiver eligibility.®’

In all, the discrepancy between the waiver standards as applied, the language of the Proclamation, and the contradicting publicly available information
has deprived visa applicants and their U.S. relatives the opportunity to present all the relevant evidence of their eligibility for waivers, and has furthered
the chaos of the Muslim Ban. Section 5, below describes the difficulties Yemenis in Djibouti have faced navigating the waiver process with such limited
guidance and how the Consulate has granted waivers in an arbitrary and opague manner.

10



ALI'S STORY: A LONG HISTORY OF OBSTACLES AND HURDLES




3. The Yemeni Experience with U.S. Immigration Law

Yemenis have a long immigrant tradition in the United States. Early waves of Yemeni immigration to the United States began in 1869. These new
Americans became farmers in the West and worked in automobile factories in the Midwest and Northeast.®® Immigration rates increased in the 1940s
and considerably after the passage of the Immigration and Nationality Act (INA) in 1965. In the 1970s and 1980s, many Yemeni-Americans acquired
citizenship through their parents or were born U.S. citizens.”

As of 2016, nearly 44,000 Yemeni-born individuals resided in the United States.”* In Yemeni-American families it is not uncommon for families or family
members to continue traveling back and forth between homes in the United States and in Yemen. In particular, men often immigrate to the United States
to work, to support their families, and establish themselves in the United States before bringing their families. In some cases, once they obtain LPR
status, some of them petition for their spouses and families to join them in the United States.”

In recent years, U.S. citizens and LPRs of Yemeni decent have been especially dependent on immigrant visas to reunite their families in the United
States. Following the outbreak of war in Yemen in 2014, they have relied on the family reunification system to bring relatives out of harm’s way.”

HEIGHTENED SCRUTINY FACED BY YEMENI VISA APPLICANTS

The Muslim Ban is the latest and most severe iteration of government restrictions affecting Yemenis attempting to navigate the U.S. immigration system.
Nearly a decade before the Muslim Ban, Yemeni applications for I-130s and other visas were subject to special scrutiny. Applicants faced heightened
security screening, additional document requests, and extended wait times.

In 2009, a U.S. government cable described U.S. concerns about fraudulent activity at the U.S. embassy in Sana’a.’”* In response, the Department
of State created significant additional hurdles for Yemeni applicants ”* A 2010 inspection observed a “massive backlog” of immigrant visas at the
embassy.’®

12



The Adjudicator’s Field Manual currently released online by USCIS includes a section on “Special Concerns about Particular Nationalities” and singles
out Yemen as one of the two nationalities that merit special consideration.®® The document notes that “civil documents concerning marriage, birth,
death, etc., are often issued in Yemen based solely on information furnished by an interested party, often the petitioner or beneficiary of the petition,
they are usually not considered conclusive to establish claimed relationships.”® As part of the unique procedure detailed for Yemeni visa applicants
in the Adjudicator’s Manual, the U.S. government requests interviews with both the petitioner and beneficiary.#’ This requirement departs from the
standard I-130 process outlined in USCIS informational materials which note that “most standalone I-130 petitions will be completed without the need
of a personal interview; however, the facts of an individual case may indicate that a personal interview is appropriate.”

For further corroboration of visa applications, USCIS often requires affidavits for marriage certificates, photographs of important events, and detailed
family trees with contact information from Yemeni applicants and others.® Other requested documents include proof of physical presence in the
United States, wedding invitations, money transfer receipts, criminal records, hospital records, and as many as eight years of tax filings. Furthermore,
DNA testing may be required where fraud is suspected. In the case of family reunification visas, U.S.-based petitioners and Yemeni beneficiaries are
frequently asked to submit DNA tests to establish parent-child relationships.® Lawyers familiar with the Yemeni community noted that in Yemeni
cases, unless the family had a contemporaneous birth certificate, USCIS almost always sought a DNA test® and observed that they often received DNA
requests in cases involving Yemen or other Muslim-majority countries, but rarely in cases for beneficiaries in South or Central America.”

Even after completing the visa interview stage, Yemeni applicants have frequently found their applications stuck in administrative processing.”? In some
cases, administrative processing drags on for years. Practitioners we interviewed noted that although the standard wait time would normally be under
a year, Yemeni applicants frequently experience far longer waits.*

Extended wait times can engender new sources of delay in the visa application process, as individuals may have in the meantime gotten married, had
children, or passed the age of 21 and thus become required to change visa category. When Karim’s* U.S. citizen father petitioned for his son’s visa in
2000 he was an IR2 applicant. During the 18-year visa application and review process, his son got married and had to change to an F3 application,
beginning his filing process anew.%
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4. The War in Yemen

The United States’ decision to bar Yemeni immigration coincides
with what the U.N. Secretary-General has called “the world’s worst
humanitarian crisis.”® The war between the Houthi rebels, Yemeni
government, and the international coalition led by Saudi Arabia
has triggered famine, a cholera epidemic, and massive internal
displacement and refugee outflows. Yemenis seeking to reunite with
family in the United States face the untenable decision of returning to a
humanitarian crisis or subsisting indefinitely in a third nation in hopes
that U.S. policy may one day change.

THE CONFLICT IN YEMEN

The conflict’s roots can be traced back over a decade, as Houthis
and the Yemeni government have fought on and off since 2004. In
2014, during political transition following the 2011 Arab Spring, the
Houthi movement from Yemen’s northern highlands,® which formed
alliances with former President Ali Abdullah, demanded President
Abed Rabbo Mansour Hadi's resignation and clashes soon erupted
between Houthis and government troops. That fall, the Houthis, who
were allied with former President Ali Abdullah Saleh” seized Sana’a
and Hodeida, a major port, and continued to push southwards towards
the country’s second largest city of Aden. In January 2015, President
Hadi and his government resigned in protest and were placed under
house arrest by the Houthis. Soon after, a coalition of nine African and
Middle Eastern countries, led by Saudi Arabia began bombing Houthi
positions in Yemen.® Between March 2015 and February 2018 the
Saudi-led coalition conducted an estimated 16,305 air raids, and the
aerial bombardment continues today.* Throughout the conflict, the
United States has provided vital logistical support and resources to the
Saudi-led coalition including aircraft refueling, targeting guidance, and
billions of dollars in weapons sales. It has also provided humanitarian
assistance.

Prospects for a political solution remain distant: proposed peace talks
and negotiations between the Houthis, Yemeni government, and the
Saudi-led coalition have repeatedly collapsed.'®

The devastation emanating from the conflict includes indiscriminate
or inaccurate bombing of civilian areas by both Houthi and coalition
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forces; a widespread cholera epidemic; persistent famine affecting
a majority of citizens; a lack of access to water, fuel, medicine, and
other emergency relief supplies; and the near total destruction of
transportation and healthcare infrastructure. The war has also resulted
in nearly ten thousand casualties.!" Over one million Yemenis have
contracted cholera, and more than two thousand have died of the
disease.!”

Nearly 18 million individuals (over 60 percent of the population) are at
risk of starvation, with over 8.4 million suffering from severe hunger
and reliant on food aid.’®® The Houthis have imposed a blockade on aid
and goods from entering the major city of Taiz and fired indiscriminately
into Yemeni cities.'® Meanwhile, the Saudi-led coalition’s blockade of
one of Yemen’s main ports has prevented much aid from reaching the
country. Even after the lifting of the blockade in late 2017, the delivery of
thousands of pallets of supplies remains stalled.!® Due to this enduring,
extreme hardship, as of April 2018, over two million Yemenis have been
internally displaced due to the conflict, and more than 280,000 have fled
abroad as refugees and asylum seekers.'®

THE IMPACT OF THE CONFLICT ON YEMENIS’ VISA PROCESSING

The war has exacerbated difficulties for Yemenis applying for U.S.
visas. In February 2015, the United States closed its embassy in
Sana'a,' relocating personnel elsewhere in the region and transferring
all Yemeni visa petitions to consulates in Algiers and Cairo for




processing.'”” However, in March 2016, the Algerian government began requiring all Yemenis to obtain a visa prior to entry. '® Those visas were not
readily available for many. In response, the Department of State began scheduling immigrant visa appointments for Yemenis in Djibouti in June 2016.1%°

As a result, the Yemeni population in Djibouti has grown considerably, with both refugees from the civil war and U.S. visa applicants arriving in the
country. Many U.S. citizens and LPRs of Yemeni descent have traveled to Djibouti to join family members awaiting visas. As of March 2018, an
estimated one thousand Yemeni-Americans were stranded in Djibouti. The numbers are even higher when beneficiary family members are included.
Some of those interviewed for this report had been living in Djibouti for less than a year, but many had been in the country for as long as three years.

Initially, many Yemenis traveled to Djibouti on overloaded cargo vessels previously used to ship cattle or other goods.!*® Now, individuals traveling from
Yemen usually first fly to nearby countries such as Egypt, Sudan, and Jordan to apply for a Djiboutian visa before travelling on. Flights out of Yemen
operate from Aden and Seiyun, but airport closures often delay travel. Yemenis can also still travel by sea to and from Djibouti, though that route,
too, closes intermittently. Some visa applicants had also transferred their cases to Malaysia and Jordan. Malaysia, in particular, was desirable as an
affordable alternative.

In addition to the Yemeni families arriving in Djibouti for purposes of U.S. Embassy appointments, an estimated 38,000 Yemeni refugees have also
passed through Djibouti over the past three years. As of December 2017, 3,468 Yemeni refugees were registered with UNHCR in Djibouti.'! Djibouti
has welcomed new arrivals, and in 2017, the government passed the National Refugee Law to promote inclusion of refugees and liberalize access to
education, work, and healthcare.!*?

The war and ensuing disintegration of administrative functions also has made acquiring supporting documentation for pending immigration applications
more difficult, as Yemeni government functions have been disrupted or relocated, and some records have been lost or completely destroyed.

5. Living Under the Muslim Ban

THE CHAOTIC IMPLEMENTATION OF THE CURRENT MUSLIM BAN
PTOTR VTR 1 0 el 2o ol

When the current iteration of the Muslim Ban went into full effect on

Your visa is approved. We cannot guarantee how long it will take te oring it and hay

December 8, 2017, many Yemeni visa applicants in Djibouti had spent check the status of your visa online a 77,7"'\‘“ ey
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While some initially hoped that they would be able to obtain an individual
waiver from the Ban and had even presented submissions demonstrating
their eligibility, they were quickly disillusioned. Days after the Supreme
Court lifted the stay on the Muslim Ban’s full implementation, reports
emerged from the U.S. embassy in Djibouti, as well as other embassies at
which many individuals from banned countries were being processed, of
mass denials of visas. In a span of only a few days, the authors obtained
a list of over one hundred visa petitioners who had received denials out of
the U.S. embassy in Djibouti alone. Those denial§ continued to be issued A approval slip, followed by a reection notce after the Muslim Ban
over the course of the months this report was being researched. Consular went into effect

officers refused to review the evidence of eligibility many families had

painstakingly prepared and issued summary denials.

Dear Visa Applicant:

i der Section 212(f) of the
ou that a consular officer found you jneligible for a visa under Section 212(f) of the
i stion 9645. Today's decision cannot be
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APPROVAL NOTIFICATION LETTERS HAVE NOT TRANSLATED INTO APPROVED VISAS

Before the Muslim Ban, Yemeni visa applicants with approved Form I-130s who completed their visa interviews at the U.S. embassy in Djibouti
frequently received official notices of visa approval. Interviewees recounted completing fifteen to twenty-minute interviews and receiving approval
notices on their way out. The text of the notice, printed in Arabic and English, explained, “Your visa was approved. We cannot guarantee how long it will
take to print it and have your passport ready for pickup. You should check the status of your visa online.”!** While interviewees took approval to mean
just that, they soon discovered, to the contrary, that their visas would never be printed.

After December 8, 2017, when the current version of the Ban went into effect, hundreds of visa applicants who had previously received approval
letters during their interviews received calls to pick up their passports from the U.S. embassy, and found along with their passports a full-sheet notice
indicating that their visas had been rejected. The sheet read, “This is to inform you that a consular officer found you ineligible for a visa under Section
212(f) of the Immigration and Nationality Act, pursuant to Presidential Proclamation 9645. Today's decision cannot be appealed.” The form also
includes two check boxes indicating whether the applicant is or is not being considered for a waiver.

A number of individuals interviewed for this report received approval slips at or shortly after their interviews in the fall of 2017, only to receive visa
rejections in early 2018. Qusai* arrived in Djibouti in March 2017 and received a visa approval form in October 2017. Once he received his visa, he
hoped to join his fiancée in the United States, begin to earn back the more than $70,000 he had spent on the immigration process, and repay debts to
family and friends. However, in March 2018, the U.S. embassy summoned Qusai* to pick up his passport along with a visa denial form.

A group of thirty Yemeni visa applicants in Djibouti and their U.S. relatives have challenged in federal court the denial of their visas after they received
approval slips. On May 27, 2018, the U.S. District Court for the Eastern District of New York issued a preliminary injunction ordering the government to
print visas for the plaintiffs who received approval slips.!¢ Though the litigation continues, at least four of the litigants have obtained their visas since
the court issued the injunction.”

ARBITRARINESS AT THE CONSULAR LEVEL

In addition to the challenges faced as a direct result of the Muslim Ban, Yemenis and Yemeni-Americans describe specific consular policies that
complicate their situation. Discrepancies in how different U.S. embassies handle cases have generated uncertainty regarding the best location to
which to transfer one’s case. In 2015, when cases began to be transferred out of Yemen, processing times for visas at the U.S. embassy in Djibouti
were relatively short. As a result, many individuals were initially hopeful their cases would be processed rapidly in Djibouti and sought to have their
cases sent there.
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More recently however, the diversion of visa processing from the
U.S. embassy in Sana’a to the embassy in Djibouti has resulted in
an increased workload that consular staff are unable to adequately
manage. According to a 2018 report by the Office of Inspector General,
the consular section received 75 to 100 emails regarding immigrant
visas and Consular Reports of Birth Abroad and “relied on inadequate
automatic responses for [these types of] inquiries, even though
each inquiry merited research and individualized replies.”"'® Visa
correspondence generally was given a lower priority than other tasks.
Indeed, several of our interviewees noted unresponsiveness despite
their multiple efforts to inquire into their case status over the course
of several months.

Furthermore, applicants described changes in consular procedure that
impeded applicants’ ability to travel and limited opportunities for family
reunification.

Withholding Passports: The embassy in Djibouti holds individuals’
passports while they are being considered for an approval or denial.
In mid-March 2018, there were around 370 passports remaining at
the consulate. As a result, individuals must remain in Djibouti while
they await a decision and cannot travel to a third country where the
conditions might be easier. '**

Power of Attorney Requirements: There have also been unexpected
changes surrounding power of attorney forms. In some cases where
children are eligible for U.S. citizenship through a parent, they may

receive a visa to travel to the United States and are then eligible for a
passport upon arrival. However, a power of attorney form is required to
obtain the passport when the other parent is not present in the United
States, as is the case for many Yemeni parents in Djibouti who have
been denied a visa. Individuals report shifting and opaque procedures
for signing the power of attorney form, and some have been turned
away from the consulate when they go to sign the form and told they
can only sign it once their spouse and child are in the United States.!?
Others report that consular staff has been reluctant to recognize powers
of attorneys appointing a third person to oversee their visa application if
families seek to leave Djibouti for a more affordable country. All of these
procedural uncertainties may limit individuals™ ability to leave Djibouti
and reunite with family members elsewhere.

AN ELUSIVE VISA WAIVER PROCESS

So far, the waiver system has failed to provide relief to U.S. citizens
and LPRs of Yemeni origin and their families. As described in Section
3 above, the bar to qualify for a waiver is high—and qualifying alone
is not enough. Data from the Department of State and the experiences
of thousands of visa applicants show that waivers remain rare for
Yemeni applicants in Djibouti. In particular, it remains unclear how
the Department of State is assessing the “national security threat”
standard with respect to Yemenis. This standard does not appear to
depart materially from the vetting process in place before the Muslim
Ban. If this standard focuses on information-sharing and national
security concerns, then it should not be a major obstacle for children
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and the elderly, who do not pose a serious national security threat. Yet
consular officers in Djibouti and elsewhere have denied children and
elderly applicants waiver consideration.'?!

An official at one point told an applicant in Djibouti that “Even for infants,
we would need to see some evidence of a congenital heart defect or
another medical issue of that degree of difficulty that likely could not
be successfully operated upon in Djibouti and if not treated would likely
lead to the child’s developmental harm or death.”'? In addition, we
have been credibly advised by individuals very knowledgeable about
processes at the U.S. Embassy in Djibouti and that at least prior to any
recent policy shift that might have happened surrounding the Supreme
Court oral arguments, the Trump Administration had instructed that
waivers be granted only in rare cases of imminent danger.

How Many Waivers Have Been Granted?

The Department of State’s letter to Senator Van Hollen contains alarming
statistics about the grant rate of waivers since the full implementation
of the Proclamation in December 2017. According to the letter, of
the 8,406 visa applications by nationals subject to the Proclamation
received and processed between December 8, 2017, and January 8,
2018, only 273 met the three mandatory criteria for a waiver.!3 Of those
273 applicants who met the high bar to qualify for waiver consideration,
only two successfully completed the discretionary component and
ultimately received waivers.?* For the first month of the Muslim Ban's
full implementation, the discretionary waiver review therefore raised
the bar to obtain a waiver well above the already stringent mandatory
requirements incorporated in the Proclamation. Less than one percent
of applicants who demonstrated that they would suffer undue hardship,
that their entry was in the national interest, and that they posed no
public-safety or national security threat ultimately obtained a waiver.

Those numbers appear to be slowly shifting, although they remain
alarming. At oral arguments on April 24, 2018, the government told the
Supreme Court that over 400 people had been cleared for waivers.'?
According to the Department of State, from December 8, 2017 through
May 31, 2018, “at least 768 applicants were cleared for waivers after
a consular officer determined [that] the applicants satisfied all criteria
and completed all required processing.”'? Not all waiver recipients
have already obtained a printed visa, however. Moreover, it remains
unclear whether the more than 768 applicants have completed the
discretionary process or whether they are merely eligible for waiver
consideration. The State Department has simply stated that “[m]any
of [these] applicants have already received their visas.”'?” The State
Department has also declined to specify how many waivers it has
granted for immigrant rather than non-immigrant visas.

Publicly available data and accounts from local practitioners indicate that
immigrant visas represent well under half of visas accorded pursuant to
waivers. Although Yemenis have received far more immigrant than non-
immigrant visas since fiscal year 2016, State Department data suggest
that Yemenis have received more non-immigrant visas than immigrant
visas since the Ban came into force.'?® Moreover, as of May 1, 2018,
out of over one thousand pending immigrant visa applications when the
Muslim Ban went into effect, and many more that have arrived since,
the U.S. embassy in Djibouti had granted no more than seventeen, and
more likely around one dozen, waivers.'?

CHANGES COINCIDING WITH SUPREME COURT
ORAL ARGUMENTS

Between December 2017 and March 2018, only four to seven waivers
were approved for Yemeni applicants in Djibouti.™® Only in April did the
number of waivers granted begin to rise as the impending Supreme
Court oral arguments brought increased coverage of the Muslim Ban.
Even through early May, after oral arguments had concluded and
five months since the Ban went into full effect, attorneys reported
that consular officers in Djibouti refused to consider the cases of
children of U.S. citizens under the age of sixteen who were denied
waiver consideration.’s! A reversal appears to have come about only

Dear

A waiver is being reconsidered

for you case. Attached is your
updated refusal letter. Please
continue to check the CEAC case
portal (https://ceac.state.gov/iv/).
The status will switch from
Administrative Processing to
Issued when the waiver has finally
been approved.

Thanks
IV unite

Official - SBU

UNCLASSIFIED 2:03 PM

Screenshot of an email received on May 23, 2018 by a woman who had previously
received a denial.



after repeated public reports about the exceedingly low rate of waiver
approvals. In the case of Shaema Alomari, a 10-year-old child with
cerebral palsy who had been initially denied consideration for a waiver,
it took direct questions from Supreme Court justices about her case
during the oral argument for her to finally obtain a waiver.'*

Unlike Alomari’s unique case, for most, there have been no reports of
visas resulting from reconsiderations. In late May 2018, an unknown,
but apparently limited number of individuals in Djibouti have reported
receiving an email from the U.S. Consulate informing them that
although their visa has still been denied, they are being considered for
a waiver.' The waiver process remains as uncertain as it was before
the recent spike in numbers. Hence, many mothers with young children,
like Amal*, remain separated from their families. To this day, children
16 and older are unable to join their siblings and parents in the United
States.'3* Moreover, given the great variability in the standards consular
officers have applied, there is no guarantee that, once litigation over
the Muslim Ban concludes, waivers will remain available for the young
children of Yemeni-Americans.

NO OPPORTUNITY TO APPLY

The Proclamation places the burden on visa applicants to prove that
they qualify for a waiver,'> and the government has confirmed that
consular officials are bound to consider all evidence of eligibility as part
of an individualized review of the applicant’s case.'* However, without
public information about the standards they have to meet or even when
to present evidence, many visa applicants never had a meaningful
opportunity to present relevant evidence.'*’

The Proclamation does not explain how visa applicants may apply for
a waiver. Qutside the text of the Proclamation, the government has
offered only minimal guidance indicating how visa applicants may
establish eligibility for a waiver.!®® In guidance released in December
2017, shortly before the Muslim Ban went into effect, the State
Department acknowledged that there is no formal waiver application;
consular officers determine eligibility for waivers based on applicants’
pre-existing visa application. The State Department also advised visa
applicants to “disclose during the visa interview any information that
might qualify [them] for a . . . waiver.”’®® The government has not
mentioned any other ways applicants may present evidence of their
eligibility. This lack of clear guidance resulted in confusion on the
ground. All the individuals we interviewed were at a loss as to how to
seek waivers, and many have received conflicting advice from various
interpreters or attorneys as to whether to affirmatively seek them.
Attorneys told several interviewees that assistance with submitting a
waiver “packet” would cost more than $7,000.
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None of the individuals we interviewed in Djibouti had a meaningful
opportunity to demonstrate their eligibility for a waiver, regardless of
whether they had their interviews before or after December 8, 2017,
when the Ban went into effect. Numerous applicants who attended visa
interviews before December 8, 2017, had yet to receive a decision on
their visas. Some of these applicants were notified that the consular
officer had approved their visa and were merely waiting for the visa to
be printed.™®® Other applicants had their cases stuck in administrative
processing before final approval.!*! In a single day, on December 17,
2017, the U.S. embassy distributed over 200 nearly identical denial
forms, each featuring a summary check mark indicating the case was
not under consideration for a waiver.*> Many more have received
similar forms since.™*® Although some applicants attempted to submit
supporting documentation during and after their interview, consular
officers refused to accept it.!* Visa applicants who attended interviews
before December 8, 2017 therefore never had the opportunity to
demonstrate that they qualified for a waiver. Moreover, they never
received the individualized consideration of their circumstances so
often promised.'*

Those who had interviews at the U.S. embassy since the Muslim Ban
entered into force continue to face significant hurdles. The government
has released little information about how and when to apply for a waiver
or what documentation to provide.!* As noted above, it was only two and
half months after the Muslim Ban went into effect that the government
first elaborated on the three requirements for waiver consideration in
response to an inquiry from a U.S. senator.!*” Many applicants receive
a rejection the day of their interview without ever being told that they
may apply for a waiver."® Moreover, consular officers have refused
to accept supporting documentation that applicants have offered to
submit during the interview.

APPLICANTS’ EXPERIENCES WITH THE WAIVER PROCESS

“The waiver is a lie word.”
— Marwa*

Over the course of about 30 interviews with Yemenis in Djibouti in
March, not a single case had resulted in approval for a waiver under
the Proclamation. For all individuals interviewed for this report, all
but one of the cases with an interview at the U.S. embassy in Djibouti
after December 8, 2017 had been rejected outright for a waiver, in
many cases within minutes of arriving at the embassy and/or paying
the visa processing fee.* Among those rejected are a mother who is
breastfeedinga U.S. citizen son, and the teenage son of a U.S. citizen who



fears being conscripted in a militia if he returns to Yemen. As for those

who applied and interviewed—Dbut did not receive a final decision—
before December 8, 2017, there was never any opportunity to present

evidence that they qualified for a waiver. Most of these applicants have

been put in “administrative processing,” and a subset of those have

received incremental denials. Because most visa applicants were never
told when or how they could receive a waiver, many individuals felt

misled when they received a visa denial that stated that “[a] waiver will

not be granted in your case.”

Of the families interviewed for this report, only one was being considered
for a waiver at the time of the interviews. The case involves a Yemeni-
American parent who petitioned for visas on behalf of her young children.
The parent did not do anything special in order to apply for such a
waiver — she was simply informed that she was being considered for
one. None of the Yemeni immigration specialists in Djibouti with whom
we spoke — nor the individual herself — had any idea why her case
would have merited waiver consideration. The only notable feature we
identified was that the parent did not apply for a visa for her non-U.S.
citizen spouse. !

The government has described the waiver process as “robust,”%
“comprehensive”'® and “individualized.”™® In practice, however, the
waiver process is opaque and often cursory. Many applicants never had
an opportunity to apply, and many who did never knew what standard
they were expected to meet. To add to these difficulties, the language
of the proclamation, the information the government has released
privatel,y and the accounts of consular officers suggest standards
of varying rigor and consistency. For those applicants still awaiting
final decisions, without additional public information about how visa
applicants may present evidence of eligibility and what evidence DOS
considers relevant, the waiver process offers little hope for relief.
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6. Hardships Faced by
Yemenis and Yemeni-
Americans in Djibouti

As a direct result of the Muslim Ban, Yemeni families are torn apart,
with members in the United States, Djibouti, and Yemen. Many have
fallen into extreme debt during long waits in Djibouti and face ongoing
uncertainty about their immigration status. For these families, a visa
denial means much more than just a slip of paper announcing an
inability to travel to the United States. It means that some families
may be forced to send small children to live without their parents in
the United States while their parents await visas. For others, it means
that in a country they have called home for decades, Yemeni-Americans
now feel like second-class citizens who are deprived of the opportunity
to unite their families. Yemenis and Yemeni-Americans in Djibouti
thus feel “stuck between two mountains.”*® They cannot retrace the
dangerous routes they took to Djibouti and return to a war zone, but
they also cannot stay in Djibouti in the face of significant financial and
personal strain.

FAMILY SEPARATION

Yemeni-Americans continue to endure unusually lengthy separations
from their spouses, parents, and children. After previously enduring
extended wait times during earlier stages of the application process,
many families now face indefinite separation as a result of visa
denials under the Muslim Ban. Even though there are generally delays
in family-based immigration visas because of numerical caps and
administrative processing times, U.S. immigration laws have made
sponsoring immediate family members streamlined by removing a
numerical cap on the number of applications. However, the Muslim
Ban deprives U.S.-born children of Yemenis and citizens of other listed
countries of the benefits that the law purports to confer upon all U.S.
citizens. In fact, many U.S.-born children of Yemeni parents have never
met their parents because of wait times and visa denials. For example,
Alhassan’s* 3-year-old daughter, who is a U.S. citizen born in Michigan,
has never met her father. She remains in the United States with her
mother, a U.S. citizen who spent much of her life in Yemen. Alhassan’s*
wife had traveled back to the United States from Yemen shortly after
she became pregnant, but expected at the time that her husband would
soon join the family.’% In other cases, visa denials and wait times have
separated Yemeni-Americans from spouses and children for as long as
seven years.!¥’

Because of the long wait times, some families have felt they have no
choice but to send their children to live among various relatives and
friends in the United States. Parents in this position often explained



that this was the only way they saw to give their children a better life. They saw few prospects for their children in Yemen or Djibouti, frequently citing
educational or medical needs. However, many worry that it will be too much of a burden to ask one relative to care for all of their children in the United
States, especially when the extent of the stay is uncertain, and thus they had to disperse their children across households, sometimes states. Abdo
Saba, a U.S. citizen and father of three U.S. citizens, has split up his children to live with an aunt and friends in the United States while he resides with
his wife in Djibouti as they await news on their petition to reunite with their children. %

Similarly, the four children of Sharifa Geilan, all U.S. citizens, are now scattered between Djibouti, Michigan, and Alabama. Geilan’s two older children
live in the United States and convey a sense of loss and abandonment each time they speak to their mother on the phone.'® Others spoke of the anxiety
surrounding mentally preparing children who had received a U.S. passport or visa to travel to the United States and leave one or both of their parents
behind. In those cases, there was no choice but to send children ahead to the United States rather than risk having their visas expire.
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Posters of sisters who were denied visas in Djibouti, developed by Yemeni community organizers to help protest the Muslim Ban.

RISKS OF RETURNING TO YEMEN

“The only option we have is to go back to a war zone. It's the only country
that will welcome us.”
— Abdo Saba

The ongoing war makes a return to Yemen unfathomable for many.
Many of those interviewed for this report originally hail from Sanaa,
Taiz, Rada’a and Ibb. All three cities are either under Houthi control
or actively contested, and have been targets of air strikes.!6? Families
with older children worry that their sons may be conscripted into
local militias.'®® Travel within Yemen is risky, particularly for Yemeni-
Americans who would want to help their family members travel back
from Djibouti if they are denied visas or visit them upon their return.
Yemeni-Americans described the fear of returning to Yemen and getting

“hassled” or receiving “kidnapping threats if it is known that [they] have
a U.S. passport.”'® Individuals also do not want to venture back to
Yemen, only to then have to travel back to Djibouti for another visa
interview in the event of a change in implementation of the Muslim Ban,
or if itis struck down by the Supreme Court.

Some beneficiaries simply have nothing to return to in Yemen. Amin
lived with his uncle in Yemen. Shortly after Amin Alzandani embarked
for Djibouti in April 2015 his uncle’s home was bombed and his uncle
was killed. However, he cannot travel to the United States and begin a
new life with his wife, a U.S. citizen, after being denied a visa in January
2018.



Ahmed™* has been a U.S. citizen since 1987. In 2016, he applied for visas for his wife and five children to join him in the United
States. Ahmed* and his family attended their interview at the U.S. embassy in Djibouti on November 22, 2017, and was told that
day that his four youngest children would receive visas. Within a week, the embassy had printed their visas. However, his wife, who
was four months pregnant at the time of our interview, and his eldest son remained in administrative processing when the current
version of the Muslim Ban went into full effect on December 8, 2017. Since then, Ahmed™* has called the embassy’s consular

section only to have the person on the other end hang up without even asking for his case number. Ahmed* has also tried to send
e-mails and drop off physical letters but has received no response. Ahmed* still does not know how or when he will receive a final
decision for his wife and son, nor if he will ever be able to apply for a waiver should their visas be denied. Ahmed™*, who was shot
in the head during a previous trip to Yemen, is unwilling to send his wife and son back because of the war. He fears his son will be
conscripted into a militia and his wife will not have access to proper medical care.

FINANCIAL BURDEN

If returning to Yemen is unsafe because of the war, staying in Djibouti
imposes its own grave implications due to the extreme financial strain
imposed on the families. Many have fallen into crippling debt, in the
tens or hundreds of thousands of dollars, to finance their immigration
limbo in Djibouti. It is common for families to have sold all their
belongings to pay for the visa process requirements and their basic
living expenses in Djibouti, a country that is notoriously expensive
to live in. The cost of living in Djibouti is much higher than in Yemen

because the country relies on imports for most of its food and energy.

Electricity rates in the country are $0.28 per kilowatt-hour, double
the average price for the continent.’®® Electricity costs skyrocket in
the summer when temperatures climb to over 100 degrees. Monthly
utilities bills run between $225 to $360, and rent for a one-bedroom
apartment was $930 on average.!®® These estimates were consistent
with the experiences of interviewees who spent between $600-$1,100
per month on rent and $200-300 per month on electricity.

Yemenis living in Djibouti struggle to find work because they do not
have work permits. In 2017, Djibouti’s overall unemployment rate was
estimated at 60 percent.'” While some Yemenis have found work in
restaurants or stores, language barriers make finding and keeping a job
difficult. Instead, the overwhelming majority rely on a combination of
savings, bank loans, and support of family and friends abroad.

Yemeni-Americans also bear much of the burden of providing financial
support for relatives stranded in Djibouti. Many of those interviewed for
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this report relied entirely on family and friends in the United States to
cover their living expenses. Additionally, some individuals must not only
support family members in Djibouti, but also care for children who have
remained in the United States.

The cost of travelling to and living in Djibouti has led some individuals

to sacrifice employment and investments in the United States. Some

petitioners, particularly men who have applied for their wives and

children, were fired after accompanying family members to Djibouti for
visa interviews. For example, Abu Bakr* has lived in the United States

for nine years and been a citizen for three. His parents and all but one

of his siblings are U.S. citizens living in New York and St. Louis. He lost

his job as a plumber in New York after spending six months in Djibouti

waiting for a decision on his wife's visa. The visa was ultimately denied.
Since he had spent down all his savings, he would now have to go back

to the United States without his wife “and start all over again from zero.”
168 Similarly, Radad Alborati explained, “I lost the best job of my life that

I'had in order to come here.” 1



Losing One’s Business

Abdo Saba is a U.S. citizen and operates a wholesale fruit business in New York. His three children are all U.S. citizens, and
he applied for a visa for his wife in 2016. In late October 2017, he traveled to Djibouti to meet his wife for her interview. He
thought the trip would last just a few weeks and cost no more than $5,000. Instead, he has been there for eight months
and spent more than $40,000 on travel and other expenses. He not only must support himself and his wife in Djibouti, but
also his three children who remain in New York living with friends and relatives. He spends around $4,000 to $4,500 each
month to cover basic expenses including rent, water, electricity and food. He explains that finding a job in Djibouti would
be difficult given the language barrier and sparse job opportunities. Moreover, his salary would be just $300-400 a month,
barely putting a dent in his expenses.

Now, he fears that he will also have to close his wholesale fruit business. A business partner from California briefly traveled
to New York to oversee operations. However, he could not stay indefinitely, and Abdo explained how difficult it is to operate
a business dependent on perishable goods without any oversight. He said, “It's been too much of a loss, | don’t know if we
can make the business keep working.” 7°




OTHER HARDSHIPS

Lack of Educational Opportunity

Yemenis and Yemeni-Americans face additional hardships in Djibouti
including limited opportunities for education and medical care. Most
children of Yemeni families do not attend school. Parents explained
that the uncertain duration of their stay complicates the timing of
enrollment. Others cited language barriers (most Yemeni children do
not speak French, one of Djibouti's official languages) and the costs of
enrollment in one of the two private Yemeni schools. One family enrolled
their children tuition-free in a Yemeni school in Djibouti for the year but
stated that it was one-year exception granted as a favor.'”!

Nabil*, a 16-year-old Yemeni boy, dreams of becoming a spinal doctor
in the United States. For now, however, he remains stranded without
any of his family.

Nabil*’s father, a U.S. citizen living in North Carolina, applied for his
son'svisa around 2014. When Nabil* received an interview appointment
in December 2017, he left school before completing his exams and set
off from Sana’a. As he passed through Yemen, soldiers stopped him
every ten to fifteen kilometers for questioning at checkpoints. After
traveling through Oman and Sudan, he arrived in Djibouti and moved in
with a group of other visa applicants from his town. Nabil* underwent
a medical exam and later attended his interview, only to be denied a
visa that same day. Embassy officials gave him no explanation beyond
the text of the rejection slip. Nabil* loves studying English but is not
enrolled in school in Djibouti. He has few friends his age and worries he
will soon be abandoned by the group he is staying with. He still dreams
of reuniting with his father in the United States and explains, “I want
to study. | want to pursue my higher education.” He remains hopeful
about the Supreme Court’s ruling in June, and says that for now “[ilt is
impossible to go back to Yemen because of the war. My only option is
to bear with Djibouti.”

Medical Hardship

“When the consul sees that she has this physical handicap, there
should be some mercy.”
— Najeeb Alomari

In addition to the discontinuities in their children’s education, Yemenis
stranded in Djibouti also lack access to the quality of medical care
they could receive if granted visas to the United States. For example,
Fahmi Saleh applied for a U.S. visa for his wife, Saba, in 2011. Saba
has rheumatic heart disease affecting the mitral valve. Saleh provided
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gvidence of his wife’s medical condition during his interview with
USCIS in 2016. Since arriving in Djibouti, he has brought his wife to
the hospital three times for emergency injections. He explained, “l am
scared this disease is going to get more problems. In Djibouti it is hard
to find a good doctor and a good hospital.” In other cases, Yemenis are
unable to access necessary medications in Djibouti.

On January 28, 2018, Najeeb Alomari carried his eleven-year-old
daughter, Shaema, who is severely handicapped, to her visa interview
at the U.S. embassy. He hoped that he would soon be able to bring her
to live with him in the United States. Alomari received U.S. citizenship in
2010. Shortly after receiving citizenship, he applied for visas for his wife
and daughters, who were living in Yemen, to join him in New York. For
seven years, requests for supplementary documentation stalled their
applications. Finally, in June 2017, his family received an invitation to
interview in Djibouti. Alomari traveled from New York to Ibb, a city in the
highlands of central Yemen, and then spent nearly 30 hours traveling
with his family to the airport in Aden. Once he was in Djibouti for his
interview, the consular officials asked Alomari standard questions,
but showed little interest in the extensive medical documentation he
provided for his handicapped daughter. After the interview, Alomari’s
6-year-old daughter, who has birthright citizenship, was approved for
a passport. Her mother and sisters, however, received a denial form
indicating they would not be considered for a waiver. When Alomari
inquired whether any accommodations might be made for Shaema,
the consular officer explained that nothing could be done with the
Proclamation in place.

Living in Djibouti drained Alomari's savings. He spent around $3,900
on his family’s travel to Djibouti and paid $1,000 a month to rent an
unfurnished apartment. To cover ongoing expenses, he took loans from
family and friends in the United States. The Djiboutian heat exacerbated
his Shaema's handicap, and Alomari was unable to find the appropriate
medications for her. His daughter is unable to fully close her mouth and
frequently gets infections from dust blown in by fans. She went to the
hospital three times but received little help. The medication brought
from Yemen ran out after two months.

Finally, after months of extreme hardship in Djibouti, and only after
Shaema’s case received widespread media attention and was directly
addressed by Supreme Court justices during oral arguments in the
Muslim Ban litigation, she received a U.S. visa on May 23, 2018. She
arrived in New York City a few days later and was greeted by crowds
of supporters, community members, and advocates who had rallied
around her case as particularly emblematic of the flaws inherent in the
waiver process.



A Feeling of Second-Class Citizenship

Many petitioners expressed frustration at being treated in a manner incommensurate with their status as U.S. citizens throughout the application
process. Fahmi Saleh said, “How am | a U.S. citizen and | get treated like that? | am supposed to be treated better.”’2 [brahim*, who has lived in the
United States since 2004, echoed this sentiment. “| went through a lot of hardship to obtain U.S. citizenship and at the end | feel like | am still a Yemeni.”
He added, “l am a decent person. | work and pay my taxes. My only concerns are my wife and my children.”"” Another interviewee explained, “We feel
that as Americans we have no rights. We feel that we are being treated as less than what we thought we are. It hurts.”

Several cited their long history in the United States as adding insult to injury. Mokhtar’s* father has lived in the United States since 1969 and worked
for Ford Motors. His grandfather served on the crew of a U.S. ship during World War I1. Even though all of his siblings are U.S. citizens and nine of them
live in New York State, Muhammad Abdu Ali Mohammed and his family were denied a visa and waiver in January 2018.7*

Nonetheless, optimism about life in the United States remains high. Despite frustrations with the U.S. immigration system, many maintain strong loyalty
to the United States. One interviewee explained, “I belong to America. ..I'm trying to plant the same feeling in my daughter to be loyal to America.”'’®

Conclusion

In January 2017, Americans came out in droves to demonstrate at airports around the country and to protest against the first iteration of the Muslim
Ban. Standing in solidarity with immigrants detained at their point of entry to the United States, the protestors chanted “we are all immigrants” and
“let them in.” The same practices that prompted public outcry at U.S. airports, just 18 months ago, continue today at U.S. embassies around the world.

The Muslim Ban continues to impose extreme and enduring hardship for Yemenis stranded in Djibouti and in other countries where pending immigrant
visa applications have been transferred. Yemeni-American families remain scattered across multiple countries: children are separated from their
parents, husbands are separated from their wives, siblings and grandparents are presented with no option but to return to war-torn Yemen. Dreams
have become elusive for families who burned through their savings and incurred extreme debt to finance an onerous and costly immigration process.
Every day they remain in Djibouti, these individuals continue to bear the burdens imposed by displacement and uncertainty: family separation,
unemployment, limited access to medical care, and stalled education for their children.

In the United States, Yemeni-Americans continue to draw attention to the hardships inflicted by the Muslim Ban both in the United States and abroad.'’®
The day before the U.S. Supreme Court was scheduled to hear arguments over whether the Muslim Ban should be upheld, Yemeni business owners in
New York, Virginia, Michigan, and San Francisco shuttered their doors once again, in a gesture harkening back to the protests of 15 months earlier.'””
These Yemeni-Americans retain hope that the U.S. government will reverse course and that they will be reunited with their loved ones in the country they
call home. In the meantime, the families of Yemenis and nationals of the six other countries restricted under the Muslim Ban will continue to advocate
for the rights of their community and for U.S. citizens to be able to live with their families.
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Appendix A

Enhancing Vetting Capabilities and Processes for Detecting Attempted Entry into the United States by Terrorists or Other Public-Safety Threats (Third
Muslim Ban), Proclamation No. 9645, 82 Fed. Reg. 45161, 45168-69, § 3(c)(iv) (Sept. 27, 2017).

(iv) Case-by-case waivers may not be granted categorically, but may be appropriate, subject to the limitations, conditions, and requirements
set forth under subsection (i) of this subsection and the guidance issued under subsection (i) of this subsection, in individual circumstances such
as the following:

(A) the foreign national has previously been admitted to the United States for a continuous period of work, study, or other long-term
activity, is outside the United States on the applicable effective date under section 7 of this proclamation, seeks to reenter the United
States to resume that activity, and the denial of reentry would impair that activity;

(B) the foreign national has previously established significant contacts with the United States but is outside the United States on the
applicable effective date under section 7 of this proclamation for work, study, or otherlawful activity;

(C) the foreign national seeks to enter the United States for significant business or professional obligations and the denial of entry would
impair those obligations;

(D) the foreign national seeks to enter the United States to visit or reside with a close family member (e.g, a spouse, child, or parent) who is a
United States citizen, lawful permanent resident, or alien lawfully admitted on a valid nonimmigrant visa, and the denial of entry would cause
the foreign national undue hardship;

(E) the foreign national is an infant, a young child or adoptee, an individual needing urgent medical care, or someone whose entry is otherwise
justified by the special circumstances of the case;

(F) the foreign national has been employed by, or on behalf of, the United States Government (or is an eligible dependent of such an employee),
and the foreign national can document that he or she has provided faithful and valuable service to the United States Government;

(G) the foreign national is traveling for purposes related to an international organization designated under the International Organizations
Immunities Act (I01A), 22 U.S.C. 288 et seq., traveling for purposes of conducting meetings or business with the United States Government,
or traveling to conduct business on behalf of an international organization notdesignated underthe 0IA;

(H) the foreign national is a Canadian permanent resident who applies for a visa at a location within Canada;

(I) the foreign national is traveling as a United States Government-sponsored exchange visitor; or

(J) the foreign national is traveling to the United States, at the request of a United States Government department or agency, for legitimate law
enforcement, foreign policy, or national security purposes.
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Appendix B

The State Department publishes monthly statistics showing the number of non-immigrant visas issued by nationality and consular post as well as
the number of immigrant visas by “foreign state of chargeability” and consular post. The foreign state of chargeability generally corresponds to an
individual's state or territory of birth. In certain circumstances, for example children accompanying or joining a parent may be charged to their parent’s
state of chargeability, regardless of their place of birth. Similarly, an individual born in a country of which neither of her parents is a national may be
charged to either parent’s state of chargeability. As a result, foreign state of chargeability does not always correspond to nationality and it is difficult
to determine exactly how many Yemeni nationals have obtained visas. For example, a person born in Yemen who subsequently acquired German
citizenship and immigrated to the United States as a German citizen, would still be charged to Yemen in the State Department statistics.

Still, because people charged to Yemen are more likely than not Yemeni nationals, these statistics are still instructive. Moreover, because relatively few
people of Djiboutian origin immigrate to the United States, and almost all immigrant visa applicants from the Djibouti consular post are either Djiboutian
or Yemeni, we can use the statistics to accurately estimate the number of immigrant visas issued to Yemeni visa applicants in Djibouti.

For our estimates, we took the number of immigrant visas issued by the Djibouti post in each category. We subtracted the number of visas charged
to Djibouti in that category from the number of visas issued by the Djibouti post. We then compared the remainder to the number of visas charged to
Yemen in that category. We added to the tally for the maximum estimate the lesser of the remainder and the total number of visas charged to Yemen.
That is, if the remainder was less than or equal to the number of visas charged to Yemen, we added it to our minimum estimate of waivers. If the
remainder was greater than the number of visas charged to Yemen, we simply added the number of visas charged to Yemen to our minimum estimate.

Because not all visas charged to Djibouti are issued in Djibouti, to reach our maximum estimate, we did not subtract the number of visas charged to
Djibouti from the number of visas issued in Djibouti. Instead, we added to the tally for the maximum estimate the lesser of the total number of visas
issued in Djibouti in a category and the total number of visas charged to Yemen in the same category. In other words, if the number of visas issued
in Djibouti was less than or equal to the number of visas charged to Yemen for the category, we added the number of visas issued in Djibouti to the
maximum estimate. If the number of visas issued in Djibouti was greater than the number of visas charged to Yemen, we simply added the number of
visas charged to Yemen to the maximum estimate.
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