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DEFENDANTS’ MOTION TO DISMISS
Defendants Richard D. Snyder, Governor of the State of Michigan, Nick
Khouri, Treasurer for the State of Michigan, and Andrew Dillon and R. Kevin
Clinton, former Treasurers for the State of Michigan1, move to dismiss Plaintiffs’
First Amended Complaint for Declaratory and Injunctive Relief for the following
reasons:
1.

Plaintiffs’ facial challenge is moot.

1

Andrew Dillon resigned on October 11, 2013. His replacement, Kevin Clinton,
then assumed office and resigned on April 18, 2015. Nick Khouri assumed office
on April 19, 2015. Pursuant to Fed. R. Civ. P. 25(d), Mr. Khouri is automatically
substituted as a party to this action in Mr. Clinton’s place.
2
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Some Plaintiffs lack standing to bring their as-applied claims, and all

Plaintiffs lack standing to bring claims against Defendants Dillon and Clinton.
3.

This Court should decline to exercise jurisdiction over Plaintiffs’

request for a declaratory judgment.
4.

Plaintiffs’ official-capacity claims against the former State Treasurers

are barred by the Eleventh Amendment.
5.

Public Act 436 does not violate the Equal Protection Clause, either

facially or as-applied; therefore, that claim fails to state a claim upon which relief
may be granted and should be dismissed as a matter of law.
6.

Under Fed. R. Civ. P. 12(b)(6), a complaint may be dismissed if no

relief could be granted under any set of facts that could be proved consistent with
the allegations of the complaint. Ludwig v. Bd of Trustees, 123 F.3d 404, 408 (6th
Cir. 1997). “To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on its
face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007)). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements” are not facially
plausible. Id. at 678 (citing Twombly, 550 U.S. at 555). “Nor does a complaint
suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’”
Id. (quoting Twombly, 550 U.S. at 557).
3
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Fed. R. Civ. P. 12(b)(1) allows dismissal for lack of subject-matter

jurisdiction. It is a plaintiff’s burden to prove jurisdiction. Moir v. Greater
Cleveland Reg’l. Transit Auth., 895 F.2d 266, 269 (6th Cir. 1990).
8.

Applying the standard of review set out in paragraphs 5 and 6 to each

argument in the brief, and for the reasons stated in this motion, Plaintiffs’ First
Amended Complaint fails as a matter of law.
9.

Defense counsel contacted Plaintiffs’ counsel by email on March 8,

2018 to determine if Plaintiffs concurred in all or part of this motion. After emails
were exchanged, concurrence was denied.
Defendants respectfully request that this Court dismiss Plaintiffs’ First
Amended Complaint in its entirety and with prejudice for the reasons set forth
above and more fully developed in the accompanying Brief in support.
Respectfully submitted,
BILL SCHUETTE
Attorney General

Dated: March 12, 2018

s/Denise C. Barton
Denise C. Barton (P41535)
Michael F. Murphy (P29213)
Ann M. Sherman (P67762)
Assistant Attorneys General
Attorneys for Defendants
P.O. Box 30736
Lansing, Michigan 48909
517.373.6434
Email: bartond@michigan.gov
P41535
4
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CERTIFICATE OF SERVICE
I hereby certify that on March 12, 2018, I electronically filed the foregoing paper
with the Clerk of the Court using the ECF system which will send notification of
such. I also mailed the foregoing paper via US Mail to all non-ECF participants.
s/Denise C. Barton
Denise C. Barton (P41535)
Assistant Attorney General
Attorney for Defendants
P.O. Box 30736
Lansing, Michigan 48909
517.373.6434
E-mail: bartond@michigan.gov
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CONCISE STATEMENT OF ISSUES PRESENTED
1.

The claims of those Plaintiffs whose local government positions either no
longer exist or whose local governments are no longer under emergency
management or subject to a consent agreement or other supervision under
P.A. 436 should be dismissed as moot.

2.

Plaintiffs whose local government positions either no longer exist or
whose local governments are no longer under emergency management or
subject to a consent agreement or other supervision under P.A. 436 should
be dismissed because they lack standing to bring their as-applied claim.
All Plaintiffs lack standing to bring facial or as-applied claims against
Defendants Dillon and Clinton.

3.

The Court should decline to exercise jurisdiction over Plaintiffs’ request
for declaratory judgment because it does not meet factors established by
the Sixth Circuit Court of Appeals in Grand Trunk R.R. Co. v. Consol.
Rail Co., 746 F.2d 323, 326 (6th Cir. 1984).

4.

Plaintiffs’ official-capacity claims against Michigan’s former State
Treasurers are barred by the Eleventh Amendment.

5.

Plaintiffs’ Equal Protection Claim fails on both facial and as-applied
grounds because it fails to state a claim upon which relief may be granted
and should be dismissed as a matter of law.

vi
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INTRODUCTION
Federal courts have long recognized that States have “extraordinarily wide
latitude” in “creating various types of political subdivisions and conferring
authority on them.” Holt Civic Club v. City of Tuscaloosa, 439 U.S. 60, 71 (1978).
This authority to decide how to structure local governments includes deciding
whether local officials are locally elected or state appointed. Moore v. Detroit
School Reform Bd, 293 F.3d 352, 370 (6th Cir. 2002). And because local fiscal
distress can affect the whole State (take Detroit’s bankruptcy, for example), States
sometimes must exercise that authority. Here, Michigan created mechanisms
(including temporarily appointing an emergency manager, based on objective
financial criteria) to attempt to rescue those localities from financial emergencies.
That mechanism has indeed been temporary: of the 18 local units of government
placed under emergency management, only one unit still is; the other 17 have
come out of financial distress and are now under, or moving toward, local control.
This equal protection claim is otherwise fatally flawed because P.A. 436
does not contain any racial classification and Plaintiffs have not alleged any facts
supporting the conclusion this legislation was motivated by a racial purpose or
object. Without more, the fact P.A. 436 may have a disparate impact on majority
African American communities is insufficient to establish an equal protection
violation, and Plaintiffs’ claim fails as a matter of law.

1
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STATEMENT OF FACTS
This case challenges Michigan’s latest in a series of financial stability laws
designed to address financial crises in its local units of government.2 P.A. 436,
which took effect March 28, 2013, offers local units a range of options to resolve
their financial crises, although Plaintiffs have focused on two of the available
options: the temporary appointment of an emergency manager and the negotiated
consent agreement (which does not result in the removal of the local elected
officials, but requires them to comply with the agreed terms for resolving the
financial emergency). Mich. Comp. Laws §§ 141.1549(1)-(11) (emergency
manager); 141.1548(1) (consent agreement). An emergency financial manager
appointed under former 1988 P.A. 101 or 1990 P.A. 72 and serving immediately
prior to the effective date of P.A. 436 was considered an emergency manager under
P.A. 436 and “continue[d] to fulfill his or her powers and duties.” Section
1549(10). This is an important distinction because under 1990 P.A. 72, the
emergency financial manager was appointed by the State’s Local Emergency

2

This claim was originally asserted in an earlier action brought by these
Plaintiffs—Phillips v, Snyder, USDC ED no. 13-cv-11370. The parties stipulated
to the dismissal of that claim without prejudice to allow Plaintiffs’ appeal of this
Court’s dismissal of their other claims. See Phillips, et al v Snyder, 836 F.3d 707,
713 (6th Cir. 2017). The Sixth Circuit affirmed the dismissal and the U.S.
Supreme Court denied Plaintiffs’ certiorari petition. Bellant v. Snyder, 138 S. Ct.
66 (2017).
2
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Financial Assistance Loan Board, not the Governor or State Treasurer. Mich.
Comp. Laws § 141.1218(1).3
A.

Michigan’s fiscal-responsibility statutes

For the past 29 years, Michigan has enacted various fiscal-responsibility
statutes to aid local communities in financial stress. Michigan passed the first, P.A.
101, in 1988 with bipartisan support. Under that Act, any one of 14 conditions
triggered an initial financial review of a local governmental unit. If, on review, the
state treasurer determined that serious problems existed, an emergency financial
manager, with state oversight, would be appointed to oversee the financial
operations of the local unit.
Two years later, in 1990, the Legislature passed (again with bipartisan
support) P.A. 72, which superseded P.A. 101, used the same 14 triggers as P.A.
101, but added a process for the financial review of school districts. It also
broadened the actions an emergency financial manager could take and reappointed
emergency financial managers who had been appointed under P.A. 101.
In 2011, when the national financial situation exacerbated the financial stress
of local units of government, including school districts, the Michigan Legislature

3

Exhibit 1 is a table compiled from the Department of Treasury’s public web site
summarizing the Emergency Financial Manager/Emergency Manger appointments
under each of Michigan’s fiscal-responsibility statutes. The link is provided at the
end of this Statement of Facts.
3
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passed P.A. 4 to replace P.A. 72. That Act added four additional triggering
conditions, created an emergency manager (EM) position to replace the emergency
financial manager position, and continued the alternative consent agreement
process (basically a negotiated agreement between the State and local unit of
government with specific terms and obligations designed to resolve the local
financial emergency). P.A. 4 of 2011 § §5, 13(1)(c). The new EM position had
expanded powers, including the ability to unilaterally modify union contracts,
subject to the approval of the State Treasurer. Emergency financial managers
previously appointed under P.A. 72 were reappointed as emergency managers.
P.A. 4 of 2011 § 16. In 2012, the voters rejected P.A. 4 by referendum, reviving
P.A. 72.
B.

P.A. 436, the challenged law

The Michigan Legislature enacted P.A. 436, the Local Financial Stability and
Choice Act, Mich. Comp. Laws § 141.1541 et. seq., which took effect March 28,
2013. The Legislature stated that local fiscal stability is necessary for the State’s
health, welfare, and safety and that the Act was necessary to protect those interests
and the credit ratings of the State and its political subdivisions. § 1543.
Because the Legislature intended the Act to be a successor statute to former
Acts 101, 72, and 4, the statute converted emergency financial managers who had
been operating under P.A. 72 into emergency managers under P.A. 436. Mich.

4
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Comp. Laws § 141.1549(10); and 2013 P.A. 436, enacting § 2. As to identifying
new local governments in financial crisis, P.A. 436 contains nineteen triggers
(Section 1544 (a)-(s)) that initiate State review.
Before any actions are taken under the Act, various reviews are required,
and these can either be requested by the local government or initiated by the State.
If initiated by the State, the local unit is notified and has an opportunity to provide
comments to the state financial authority. Section 1544(3). And once the local unit
is under review, the local unit has an opportunity to provide information
concerning its financial condition. Section 1544(3).
After a review team recommends that a financial emergency should be
declared, § 1545(6)(b)(iv), and the Governor determines that a financial emergency
exists, § 1546(1)(b), the local unit of government can request an administrative
hearing before the state financial authority to contest the Governor’s initial
determination that a financial emergency exists, § 1546(1)(b)(2). If after the
administrative hearing, the Governor confirms the existence of a financial
emergency, then, by a two-thirds vote, the unit may appeal the Governor’s
confirmation of a financial emergency to the Court of Claims. Section 1546(3).
The criteria for evaluating a local unit’s financial status are objective and
neutral. The criteria focus on the overall financial condition and prognosis of a

5
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local unit of government that subjects it to review; they make no mention of race.
See §§ 1544(1), 1545(1), 1546(1), 1547(1).
Under P.A. 436, local governments that are in distress but are not already
under emergency management have options. They choose for themselves one of
four avenues for addressing their financial emergency: a consent agreement,
appointment of an emergency manager, neutral evaluation (a form of alternative
dispute resolution or mediation), or Chapter 9 federal bankruptcy, § 1547(1)(a)-(d).
The City of Hamtramck, for example, requested the appointment of an emergency
manager in 2013. While local governments that were already under emergency
management when P.A. 436 took effect did not have these options because they
were already in a financial emergency, going forward a local unit could end up
under emergency management or another option without having chosen that
avenue only in two specific circumstances: if the local unit chooses the consentagreement avenue but does not actually enter the agreement, or if it has committed
a material, uncured breach of a consent agreement or had previously been subject
to a consent agreement. Section 1548(1).
Once an emergency manager is in place, the Act allows that manager to “act
for and in the place and stead of the governing body and the office of the chief
administrative officer of the local government” during receivership. Section
1549(2). Whereas previous acts tended to separate fiscal management and

6
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government restructuring, P.A. 436 merges the two, giving emergency managers
greater flexibility to solve local problems.
Under the Act, local officials retain their elected positions. Local elections
and voter registration are not suspended or altered, local-government election
boundaries are not redrawn, and elected offices are not altered or eliminated. And
although the salary, wages, and other compensation of the chief administrative
officer and members of the local governing body are eliminated, those—along with
the duties and responsibilities of office—can be restored by the emergency
manager. Section 1553.
The Act also carves out a role for locally elected officials as a check on the
decision-making of the emergency manager in some crucial areas. Before the
emergency manager can make any changes to collective bargaining agreements,
sell local-government assets, or issue debt, those proposals must be submitted to
the governing body of the local government. Sections 1559(1); 1552(k), (r), &
(u); 1554(d). If the local governing body disapproves the proposed change, the
body shall, within seven days of its disapproval, submit an alternative that would
yield substantially the same financial result as the emergency manager’s proposal
to the Local Emergency Financial Assistance Loan Board, and if the board adopts
the local unit’s proposal, the emergency manager must implement it.
Section 1559(2). There are other checks on the emergency manager’s authority,

7
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too: an emergency manager cannot sell or transfer public utilities, without voter
approval, § 1552(4), and cannot sell assets of more than $50,000 in value without
the state treasurer’s approval. Section 1555(1).
The Act’s options are temporary by design. The Act sets forth the outer
limit of a financial manager’s appointment (18 months from the time of
appointment under this Act). Section 1549. Local units can petition the governor
for removal before the 18-month period, § 1549(11), or, after 18 months, can, by a
two-thirds vote, remove the emergency manager, § 1549(6)(c). And the
emergency manager continues only until the financial emergency is rectified,
§ 1549(7) and the local unit is then removed from emergency management. Before
removing a local government from receivership, the Governor may appoint a
receivership transition advisory board to monitor local government affairs until
receivership is terminated. Section 1563.
The Governor, on his or her own initiative or on recommendation from a
receivership transition advisory board, may determine that the financial conditions
of a local government have not been corrected “in a sustainable fashion” and
appoint a new emergency manager. Section 1564. The Governor may also
remove, or the Legislature may impeach or convict, an emergency manager.
Section 1549(3)(d).

8
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P.A. 436’s effects

Since the Act took effect, 13 local units of government and five school
districts have been under emergency management. But currently, with the
exception of one school district (Highland Park Schools), no local governments in
Michigan are subject to emergency management.4 Six local units formerly subject
to some remedial option under the Act have returned to complete self-governance
(Detroit, Benton Harbor, River Rouge, Allen Park, Highland Park, and Inkster),
and Wayne County has resumed partial local control. Six municipalities (Flint,
Lincoln Park, Ecorse, Hamtramck, Pontiac, and Muskegon Heights School
District) are under the monitoring of receivership transition advisory boards. And
three (Royal Oak Township, Benton Harbor Area Schools, and Pontiac Public
Schools) are subject to consent agreements.5
Further, the City of Detroit, which proceeded through bankruptcy under an
EM, is no longer subject to the Act. Rather, the City is subject to both the
4

Highland Park School District is scheduled to begin transition into a form of local
control soon after the emergency manager’s term ends in April. Gongwer News
Service, Highland Park schools set to exit emergency management, Crain’s Detroit
Business, (March 2, 2018, 10:37 AM), http://www.crainsdetroit.com/article/
20180302/news/654296/highland-park-schools-set-to-exit-emergency-management
(last accessed March 11, 2018). Defendants request that this Court take judicial
notice of this information. Bible Believers v. Wayne Cty. Mich., 805 F.3d 228, 273
n.4 (6th Cir. 2015) (citing cases to note that courts may take judicial notice of
newspaper articles).
5
This information is publicly available on the Department of Treasury’s website.
Http://www.michigan.gov/treasury/0,4679,7-121-1751_51556_64472---,00.html.
9
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confirmed bankruptcy plan and a legislatively created financial review commission
created as part of what was referred to as the “Grand Bargain.” §§ 1631-1638; In
re City of Detroit, 524 BR 147, 244 (2014). The Bankruptcy Court found that this
“Grand Bargain Legislation” enhanced the feasibility of the City’s plan by
providing for a wide-ranging oversight of the City’s finances and compliance with
the plan. In re City of Detroit, 524 BR at 244. Also, the Detroit Public Schools
(DPS) and its School Board are no longer subject to the Act. They have been
replaced by the new Community Schools District and exist only for the limited
purpose of paying off DPS debt. Mich. Comp. Laws § 380.12b (1)-(15); 380.383;
380.384. Neither the DPS nor the new Community District is currently subject to
the Act.
ARGUMENT
I.

Plaintiffs’ facial challenge to P.A. 436 is moot.
The mootness inquiry must be made at every stage of a case. McPherson v.

Michigan High School Athletic Ass'n, Inc., 119 F.3d 453, 458 (6th Cir.1997) (en
banc). “A federal court has no authority to render a decision upon moot questions
or to declare rules of law that cannot affect the matter at issue.” Cleveland Branch,
N.A.A.C.P. v. City of Parma, 263 F.3d 513, 530 (6th Cir. 2001) (citing Church of
Scientology v. United States, 506 U.S. 9, 12 (1992)). Mootness generally depends
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on “whether the relief sought would, if granted, make a difference to the legal
interests of the parties....” McPherson, 119 F.3d at 458.
At this stage of the litigation, Plaintiffs’ facial challenge for declaratory
relief (R. 1, Compl. ¶¶ 3, 75, 76, Pg ID # 4, 19) is moot. As the basis for their
facial challenge, Plaintiffs assert that “Michigan’s emergency manager laws have
disproportionately impacted communities composed of African-descended
populations.” (R. 1, Compl. ¶ 75, Pg ID # 19.) They also assert that “the terms of
PA 436 and the suspension of elected local governance” is “overwhelmingly likely
to be imposed on low-income communities composed of residence with high
service needs”—communities that are “disproportionately composed of Africandescended citizens.” (R. 1, Compl. ¶ 76, Pg Id # 19.) Thus, although Plaintiffs ask
that the entire Act be declared unconstitutional (R. 1, Compl., Prayer for Relief (a),
Pg ID # 29), their complaint repeatedly makes clear that the basis for that request is
PA 436’s emergency manager option, as none of the other options for resolving a
financial emergency outlined in PA 436 involve emergency managers (R 1, Compl.
¶ 75, Pg ID # 19) or “suspending of local governance,” (R. 1, Comp. ¶ 76, Pg ID j;
see also Error! Bookmark not defined.¶¶ 27, 67-74, 76, Pg ID ## 8, 17-19.)
Plaintiffs no longer have a cognizable interest in the outcome of their facial
challenge. Of the 13 local units of government and 5 school districts that have
been under emergency management since the Act took effect, only one—Highland
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Park Schools—is currently subject to emergency management. As outlined in the
Statement of Facts, seven local units formerly subject to some remedial option
under the Act have returned to complete self-governance and one has resumed
partial local control; one local government and one school district are under the
monitoring of receivership transition advisory boards; the City of Detroit is subject
to a financial review commission created by separate legislation arising out of the
bankruptcy litigation; three are subject to consent agreements; and Detroit Public
Schools exist only in a reduced, limited format for the purpose of paying the
former school districts debt having been replaced by the Community Schools
District. See various Emergency Manager and RTAB Orders at
http://www.michigan.gov/treasury/0,4679,7-121-1751_51556_64472---,00.html.
Only the two units currently under the supervision of a receivership
transition advisory board could ever directly return to emergency management
(assuming their financial condition worsens). See § 1564. And that scenario will
not reoccur under P.A. 436. Going forward, a new local unit subject to the Act
chooses its remedy and, thus, if under emergency management, would have chosen
that as its desired option for resolving its financial distress. For example, on July
1, 2013, the financial review team, and ultimately the Governor, determined that
the City of Hamtramck was in a financial emergency and an emergency manager
was appointed at the City’s request. (The emergency manager departed on
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December 18, 2014.) Consequently, going forward, only a City that chose the
emergency manager option would ever be subject to an RTAB. Sections 1549,
1564.
The only other scenarios that could trigger the involuntary appointment of an
emergency manager under the Act are where the local unit selected the consent
agreement option and failed to agree on the terms within the specified time frame
or has materially breached a consent agreement and that breach remains uncured.
§ 1548(1). But in those scenarios, the local governing body understands that by
failing to actually enter into the agreement or by choosing not to abide by its
consent agreement, it might find itself under emergency management.
As to the as-applied challenge, Flint is the only local unit of government at
issue because it is the only represented community that can be the subject of the asapplied challenge. (As explained in Argument II below, the Detroit parties have no
standing). As to Flint, there still is a narrow, but unlikely, possibility it could
return to emergency management— if the Governor (either on his own initiative or
upon recommendation of the RTAB) determines that Flint’s financial condition has
not been corrected “in sustainable fashion” he could appoint a new emergency
manager. See § 1564. While that is unlikely given the direction the RTAB is
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moving,6 nevertheless, because of that narrow possibility, Defendants concede that
the as-applied challenge is not moot but is otherwise subject to dismissal for the
reasons argued below.
II.

All but the City of Flint residents lack standing to bring an as-applied
challenge, and all Plaintiffs lack standing to bring claims against Dillon
or Clinton.
This Court should dismiss some individual Plaintiffs for lack of standing.

The only claimed injury in the complaint is that Defendants “exercis[ed] the
authority granted [to them] under P.A. 436 by terminating and/or removing the
authority of duly elected public officials in various municipalities comprising more
than 56% of the State’s population of citizens who are African-descended.” (R. 1,
Compl. ¶ 100, Page ID # 28.) According to Plaintiffs, the claimed injury exists in
“the communities where an EM, consent agreement, or transition advisory board is
in place.” (R. 1, Compl. ¶ 90, Page ID ## 24-25.) See Phillips v. Snyder, 836 F.3d
707, 714 (6th Cir. 2016) (finding standing where “[a]ll but one of the plaintiffs is a
resident or an elected official . . . cities and schools [that] were under emergency
managers when the plaintiffs filed their amended complaint”), cert. denied sub
nom. Bellant v. Snyder, 138 S. Ct. 66 (2017).

6

See RTAB Orders at http://www.michigan.gov/treasury/0,4679,7-1211751_51556_64472---,00.html.
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To invoke the subject matter jurisdiction of an Article III federal court,
individual plaintiffs must establish, among other things, an injury-in-fact that is
concrete and particularized, not conjectural or hypothetical. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61 (1992). Because declaratory relief is sought, these
Plaintiffs also have the heightened burden of showing a substantial likelihood they
will be injured in the future. City of Los Angeles v. Lyons, 461 U.S. 95, 105
(1983). Here, the only Plaintiffs that have standing to bring as-applied claims are
those who are residents of the City of Flint.7
A.

Individual, non-elected Plaintiffs Bellant, Simpson, Herrada,
Holley, Rev. Charles Williams, Owens, Coleman, Glass, and
Watkins lack standing to bring as-applied claims.

This group of Plaintiffs is comprised of residents of localities8 that are not
currently covered or substantially likely to be covered under the EM, consent
agreement, or transition advisory board (TAB) provisions of P.A. 436. They are
also not currently elected to any entity9 that is covered or substantially likely to be

7

The City of Flint is currently in receivership, under the oversight of a transition
advisory board pursuant to P.A. 436.
8
Again, the City of Detroit is currently under the oversight of the Detroit Financial
Review Commission, which was established pursuant to the Michigan Financial
Review Commission Act, 2014 P.A. 181, and approved by the bankruptcy court.
The County of Wayne exited a Consent Agreement on October 18, 2016. The City
of Pontiac exited receivership on July 27, 2017. The City of Benton Harbor exited
receivership on July 1, 2016.
9
Bellant is a current member of the Detroit Library Commission, an entity whose
members are appointed and not elected, and he does not allege that the Detroit
Library Commission is substantially likely to be subject to the EM provisions of
15
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covered by the EM, consent agreement, or transition advisory board provisions of
P.A. 436. The only injury claimed in the complaint is that the enforcement of the
contested provisions of P.A. 436 deprived elected officials of their authority. (R.
1, Compl. ¶ 100, Page ID # 28.) There are no claims that any individual Plaintiffs
sustained an individualized injury. (Id.) Moreover, there are no claims that
Defendants’ actions have injured them, because, as of the filing of the amended
complaint they are situated the same as any resident of a locality not currently
covered under the contested provisions of P.A. 436.
Rather, these Plaintiffs raise only general grievances regarding Defendants’
policy choices related to fiscally distressed local governments. The Plaintiffs’
claims are strikingly similar to those considered and easily rejected by the Supreme
Court, the Sixth Circuit, and this Court. See, e.g., Lance v. Coffman, 549 U.S. 437,
441 (2007) (“[S]tanding to sue may not be predicated upon an interest of the kind
alleged here which is held in common by all members of the public, because of the
necessarily abstract nature of the injury all citizens share.” (quotation omitted));
Moore v. Detroit School Reform Bd., 293 F.3d 352 (6th Cir. 2000), cert. denied
533 U.S. 1226 (2003) (citing Sailors v. Kent Bd. of Educ., 387 U.S. 105, 108

P.A. 436. Simpson and Herrada were former members of the former Detroit
Public School Board, which was dissolved upon the formation of the Detroit Public
School Community District pursuant to 2016 P.A. 192. Mich. Comp. Laws §
380.12(b)(11).
16
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(1967) (“[C]itizens do not have a fundamental right to elect nonlegislative,
administrative officers such as school board members.”)); Miyazawa v. City of
Cincinnati, 45 F.3d 126, 126–28 (6th Cir. 1995) (no standing for resident
challenging city charter amendment when she had “suffered no harm, nor will she
suffer any greater harm than that of any other voter in the City of Cincinnati”);
Anthony v. Michigan, 35 F. Supp. 2d 989, 1003 (E.D. Mich. 1999) (no standing for
Detroit citizens challenging consolidation of Detroit Recorder’s Court because
plaintiffs did not “articulate how they [were] particularly harmed as a result of the
merger”) (emphasis in original). Thus, this Court should dismiss Plaintiffs Bellant,
Simpson, Herrada, Holley, Williams, Owens, Coleman, Glass, and Watkins for
lack of standing.
B.

Individual Plaintiffs Lemmons, Kermit Williams, Seats, Henry,
and Adams lack standing to bring as-applied claims.

This group of Plaintiffs bring these claims in their individual capacities, not
on behalf of their official positions in certain organizations or government units.
(R. 1, Compl. ¶¶ 8, 11-14, Page ID ## 4-7.) They too lack standing in the same
manner as the Plaintiffs discussed in Section A. The entities10 to which they are
10

Lemmons is a member of the Detroit Public School Community District Board,
which was established pursuant to 2016 P.A. 192 and Mich. Comp. Laws §
380.12(b)(11); Lemmons does not allege that this Board is substantially likely to
be subject to the EM provisions of P.A. 436. Neither Pontiac nor Benton Harbor is
currently covered or substantially likely to be covered by the EM provisions of
P.A. 436.
17
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elected are not currently covered or substantially likely to be covered by P.A. 436’s
EM, consent agreement or advisory board provisions. Accordingly, they have met
neither the irreducible constitutional requirement of a concrete and particularized
injury nor the applicable, heightened standard requiring a substantial likelihood
that they, as individuals, will be the unique target of future harm. See Lujan, 504
U.S. at 560–61. Because they are not public officials for units of local government
that are subject to the contested provisions of P.A. 436, they receive no special
status and certainly no greater claim to standing than any of the other named
Plaintiffs in Section A. To the extent they may purport to bring this action in their
official capacities as members of various local boards, commissions, or councils,
the Complaint does not indicate that these local bodies have authorized any of
them to act for or on their behalf. Accordingly, this Court should dismiss Plaintiffs
Lemmons, Williams, Seats, Henry, and Adams from this suit for lack of standing.
C.

No Plaintiff can bring claims against Dillon or Clinton.

One of the elements of standing is that the relief requested can redress the
injury alleged. Lujan, 504 U.S. at 560-61. Plaintiffs do not have standing to bring
a declaratory judgment action against former treasurers Dillon and Clinton because
declaring that these former officials must apply the law constitutionally would not
redress their past violations or ensure future compliance with federal law. The
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appropriate path for such redress (assuming other elements of standing were met)
would be to automatically substitute the current treasurer, who is already a party.
III.

This Court should decline to exercise its discretion to grant the
requested declaratory relief.
Simply because a federal court may have subject matter jurisdiction does not

mean that it must be exercised in every instance. Adrian Energy Assocs v. Mich
PSC, 481 F.3d 414, 421 (6th Cir., 2007). District courts have substantial latitude
and a "unique breadth of discretion" in deciding whether to stay or to dismiss an
action for declaratory relief. Wilton v. Seven Falls Co., 515 U.S. 277, 286-287
(1995) (citing Brillhart v Excess Ins Co of America, 316 U.S. 491 (1942)).
The Sixth Circuit has adopted a five-factor test to determine when a district
court should decline to exercise jurisdiction to issue declaratory relief: (1)
whether the judgment would settle the controversy; (2) whether the declaratory
judgment action would serve a useful purpose in clarifying the legal relations at
issue; (3) whether the declaratory remedy is being used merely for the purpose of
“procedural fencing” or “to provide an arena for a race for res judicata;” (4)
whether the use of a declaratory action would increase the friction between our
federal and state courts and improperly encroach on state jurisdiction; and (5)
whether there is an alternative remedy that is better or more effective. Grand
Trunk W. R.R. Co. v. Consol. Rail Co., 746 F.2d 323, 326 (6th Cir.1984).
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Four of the five factors counsel against this Court exercising its jurisdiction
here. With respect to the first factor, declaratory judgment would not settle the
controversy as to the facial challenge—whether the State intended to discriminate
against African-Americans when it enacted P.A. 436—for two reasons. First, the
movement of local units of Michigan government out of emergency management
underscores that P.A. 436 is temporary. As discussed above, only one local entity,
a school district, is currently under emergency management. Second, the statute on
its face is racially neutral, and thus cannot demonstrate an intent to discriminate.
Further, Plaintiffs present no facts establishing an intent to discriminate within the
legislative process. The nineteen potential “triggers” for bringing a local entity
under the Act, § 1544(1)(a)-(r), are all racially neutral, as are the subsequent
multiple levels of financial review provided for in the Act, §§ 1542(u)(i)-(ii);
141.932; 1544(4), (5); 1545(3)(4); 1546(1).
Yet Plaintiffs attempt to link financial condition to racial discrimination,
alleging that “a reference to a community in severe financial distress is
functionally a racial reference.” (R. 1, Compl. ¶¶78, 79, Pg ID # 20.) But as this
Court recognized in the earlier action brought by these Plaintiffs, “[I]t is the overall
financial condition and prognosis of a local unit of government that will subject it
to review and the possible appointment of an emergency manager, Mich. Comp.
Laws § 141.1547(1), not its relative wealth or racial makeup.” Phillips v. Snyder,
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2014 WL 6474344 (2014). And as the Sixth Circuit stated in its subsequent
opinion, it was the elected officials of those localities who most often—through the
exercise of their powers—“led the localities into their difficult situations.”
Phillips, 836 F.3d at 718. Too, the Michigan Civil Rights Commission
acknowledged in its amicus brief to the U.S. Supreme Court in this case, “[W]e are
not suggesting that P.A. 436] was designed with racial animus . . . .”). Michigan
Civil Rights Commission Amicus Curiae Brief at 13)(No. 16-1207).11
Plaintiffs allege that state officials would not have adopted P.A. 436 had it
been likely to apply equally to majority white communities. (R. 1, Compl., ¶ 77,
Pg ID # 20.) Notably, predominantly white communities have been subject to the
Act, just as have predominantly black communities. In fact, four of the 14
jurisdictions under emergency management when the first lawsuit was filed were
more than 50% white, with two overwhelmingly so: Allen Park (92.9% white and
only 2.1% black); Lincoln Park (84.2% white and only 5.9% black); Hamtramck
(53.6% white), and Wayne County (52.3% white). See 2010 US Census Figures,
https://www.census.gov/2010census/popmap/ipmtext.php?fl=26. (The Village of
Three Oaks, which was subject to emergency management under P.A. 436’s

11

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/p
ublic/16-1207.html (last accessed on March 11, 2018).
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predecessor statute, P.A. 72, was also overwhelmingly white (93.2% white and
only 1.1% black). See id.
Additionally, an overwhelming number of Michigan’s African-American
population who were affected by the Act, reside in just two of Michigan’s cities—
Flint and Detroit. And both Detroit and Flint had objective financial difficulties.
As to the as-applied challenge, declaratory judgment is unlikely to settle the
controversy because emergency management is unlikely to reoccur. Flint is no
longer under emergency management and can be brought back under emergency
management only in the unlikely event the Governor determines that Flint’s
financial condition has not been corrected “in sustainable fashion.” See § 1564.
Relatedly, a declaratory judgment that Plaintiffs Dillon and Clinton violated
federal law in the past is not an appropriate exercise of federal jurisdiction because,
as explained below in Argument IV, it creates an “end run” around the Eleventh
Amendment and would not resolve the remaining dispute between the parties.
As to the second factor, declaratory judgment would not serve a useful
purpose in clarifying the legal relations at issue. The essence of the complaint
allegations that the State is using this law to come in and take over majorityminority communities for the purpose of stripping them of their political rights.
But again, the criteria of the Act are racially neutral, with the Act looking at the
overall financial condition and the prognosis of a local unit of government.
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Phillips, 2014 WL 6474344 at 12. “Any community whose financial books are not
in order is subject to review under the Act,” and “[h]ow a community's resources
are managed will be reviewed in making the determination whether to appoint an
EM.” Id. (citing Mich. Comp. Laws Ann. § 141.1547(1)). Id. Again,
predominantly white communities have been subject to the Act just as have
predominantly black communities.12
IV.

Plaintiffs’ claims against the former State Treasurers are barred by the
Eleventh Amendment.
As to the facial challenge against Dillon and Clinton, Plaintiffs argue that

they “adopted” a discriminatory law. (R. 1, Compl., ¶ 77, Pg ID # 20.) This fails
for two reasons. First, it was the Legislature—not these officials—who adopted
the law as the law of Michigan. Second, Plaintiffs escape an Eleventh Bar under
the Ex Parte Young exception only if they can show that the violation of federal
law is ongoing. Verizon Md. Inc. v. Public Serv. Comm’n of Md., 535 U.S. 635,
645 (2002) (citing Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 296
(1997) (to avoid an Eleventh Amendment bar to suit, the complaint must seek
relief that is “properly characterized as prospective.”)) Dillon and Clinton are no
longer in office, so no alleged violation could be ongoing. Accordingly, the

12

https://www.census.gov/2010census/popmap/ipmtext.php?fl=26.
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allegations against Dillon and Clinton do not satisfy the straightforward Eleventh
Amendment inquiry.
For similar reasons and others, the as-applied challenge against former
treasurers Dillon and Clinton should also be dismissed. Because these Defendants
are no longer employed by the State, they no longer have any authority to
implement P.A. 436. Will v Michigan Dep’t of State Police, 491 U.S. 58, 71
(1989), did not abrogate the doctrine of Ex Parte Young. Gean v. Hattaway, 330
F.3d 758, 766 (6th Cir. 2003) (citing Will, 491 U.S. at 71 n. 10). But the suit must
properly fall under the exception. See Banas v. Dempsey, 742 F.2d 277, 286 (6th
Cir. 1984) (explaining that the fiction of Ex Parte Young that creates an exception
to the Eleventh Amendment bar also limits the remedies that can be awarded).
And the Young exception applies only to prospective declaratory or injunctive
relief against state officials who continue to violate federal law, Green v. Mansour,
474 U.S. 64, 68 (1985) (emphasis added); see also Verizon Md. Inc. v. Public Serv.
Comm’n of Md., 535 U.S. 635, 645 (2002) (citing Idaho v. Coeur d’Alene Tribe of
Idaho, 521 U.S. 261, 296 (1997) (in order to avoid an Eleventh Amendment bar to
suit, the complaint must seek relief that is “properly characterized as
prospective.”); Doe v. DeWinde, 99 F. Supp. 3d 809 (S.D. Ohio, 2015) (citing Ex
Parte Young, 209 U.S.123, 155-156 (1908) (“[T]he state officer being sued must
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have an actual connection to the allegedly unconstitutional statute’s enforcement
and be ‘about to commence proceedings; under the challenged statute.”).
Applying this framework, Plaintiffs’ claims for declaratory relief against
Dillon and Clinton would have to be prospective in nature in order not to be barred
by Eleventh Amendment. But the allegation that at some point while they were in
office they applied PA 436 with a discriminatory motive is not and cannot be an
ongoing violation of federal law since there is no realistic possibility that these
former state officials will take any ongoing actions against Plaintiffs’ interests.
And a declaration that while they were in office they applied the law to
intentionally target minority communities, is backward-looking, not prospective,
relief. Thus, the official-capacity, as-applied claims against Dillon and Clinton do
not fall within the Ex Parte Young exception.
The only potential alternative to keeping those claims alive is that the
current Treasurer would be automatically substituted as to the official-capacity
claims. The whole point of the automatic substitution provision in Fed. R. App. P.
25(d)(1) is to substitute the official who would be applying P.A. 436. Here, that
individual—Nick Khouri—has already been named as a defendant. (Alternatively,
the official-capacity, as-applied challenges against them could be dismissed as
being duplicative of the claims against Khouri).
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Plaintiffs’ equal-protection challenge (facial and as-applied) fails.
A.

Plaintiffs’ facial challenge is subject to a heightened burden of
proof and fails under the applicable five-factor test.

Plaintiffs assert that P.A. 436 “is facially in violation of the equal protection
clause because the legislation targets communities that, because of their economic
condition are believed to be, and are in fact populated by African-descended
residents.” (R. 1, Compl. ¶ 79, Pg ID # 20.) But Plaintiffs are unable to meet their
burden of proof here because the Sixth Circuit has already concluded that P.A. 436
is “facially entirely neutral with respect to race.” Phillips, 836 F.3d at 722.
To succeed in a facial challenge, Plaintiffs must establish that no set of
circumstances exist under which the statute would be valid. Women's Med. Prof’l
Corp. v. Voinovich, 130 F.3d 187, 193-94 (6th Cir. 1997). The “challenge must
fail where the statute has a plainly legitimate sweep.” Wash. State Grange v.
Washington State Republican Party, 552 U.S. 442, 449 (2008) (quotation omitted).
Under this heightened standard, Plaintiffs’ facial challenge must fail.
At the outset, whether a community is subject to financial review and
possible appointment of an emergency manager is determined by objective and
neutral factors—not impermissible, race-based ones. These objective and neutral
criteria focus on the overall financial condition and prognosis of a local unit of
government that subjects it to review and make no mention of race. §§ 1544(1),
1545(1), 1546(1), 1547(1). And the Sixth Circuit has already upheld P.A. 436 as a
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legitimate tool to address and resolve “the financial situation of a distressed
locality….” Phillips, 836 F.3d at 718. The Court’s reasoning bears repeating:
An entity in a distressed financial state can cause harm to its citizenry
and the state in general. Improving the financial situation of a
distressed locality undoubtedly is a legitimate legislative purpose, and
PA 436, while perhaps not the perfect remedy, is one that is rationally
related to that purpose. The emergency manager’s powers may be
vast, but so are the problems in financially distressed localities, and
the elected officials of those localities are most often the ones who—
through the exercise of their powers—led the localities into their
difficult situations.
Id.
Plaintiffs assert that P.A. 436 has a discriminatory purpose and violates
equal protection guarantees because this law “reduced residents of predominantly
black municipalities to powerless political placeholders for those who maintained
for their benefit the fiction of local democracy in places where emergency
managers are in charge.” (R. 1, Compl. ¶ 87, Pg ID # 23). But the Sixth Circuit
has already rejected this theory. Phillips, 836 F.3d at 718. (“Improving the
financial situation of a distressed locality undoubtedly is a legitimate legislative
purpose, and P.A. 436, while perhaps not the perfect remedy, is one that is
rationally related to that purpose.”)
By way of background, the U.S. Supreme Court and the Sixth Circuit have
identified several factors to determine whether the Act was motivated by a
discriminatory purpose or is unexplainable on grounds other than an intent to
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discriminate against predominantly black municipalities: (1) the impact on
particular racial groups, (2) the historical background of the challenged decision,
especially if it reveals numerous actions being taken for discriminatory purposes,
(3) the sequence of events that preceded the action, (4) procedural or substantive
departures from the government’s normal procedural process, and (5) the
legislative or administrative history. Village of Arlington Heights, 429 U.S. at 26668; Moore v. Detroit Sch. Reform Bd., 293 F.3d 352, 369-70 (6th Cir. 2002)
(addressing these factors in a challenge against Michigan School Reform Act and
finding no equal protection violation). Here, none of the allegations reveal a
racially discriminatory purpose when P.A. 436 was duly enacted.
1.

The Act does not exclusively impact residents of
predominantly black communities.

Because P.A. 436 impacts financially troubled communities, all citizens
residing in those Michigan communities are impacted by the fiscal emergency.
While an overwhelming number of Michigan’s African-American population who
were affected by the Act reside in just two of Michigan’s cities—Flint and
Detroit—both Detroit and Flint had objective financial difficulties. And
predominantly white communities have also been subject to the Act, just as have
predominantly black communities. In fact, four of the 14 jurisdictions under
emergency management when this lawsuit was filed were more than 50% white,
with two overwhelmingly so: Allen Park (92.9% white and only 2.1% black);
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Lincoln Park (84.2% white and only 5.9% black); Hamtramck (53.6% white), and
Wayne County (52.3% white). See 2010 US Census Figures,
https://www.census.gov/2010census/popmap/ipmtext.php?fl=26. (The Village of
Three Oaks, which was subject to emergency management under P.A. 436’s
predecessor statute, P.A. 72, was also overwhelmingly white (93.2% white and
only 1.1% black). See id.
Accordingly, P.A. 436 does not exclusively impact residents of
predominantly black communities.
2.

The Act’s historical background does not reveal numerous
discriminatory acts.

This factor does not advance Plaintiffs’ argument. The historical
background behind the enactment of P.A. 436 is chronicled in the Statement of
Facts section of this brief.
In December 2012, the Michigan Legislature enacted P.A. 436 to address
the scope of problems presented by the growing fiscal instability among the State’s
local governments—problems that P.A. 72 was not effectively resolving. As
detailed above, these problems occurred in both predominantly black and white
communities. The Legislature reasonably determined that local fiscal stability is
necessary for the State’s health, welfare, and safety, and thus, P.A. 436 was
necessary to protect those interests as well as the credit ratings of the State and its
political subdivisions. Section 141.1543.
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The event leading to passage of P.A. 436 and its legislative
history do not reveal that it was motivated by a
discriminatory purpose.

This factor also does not advance Plaintiffs’ interests. The Sixth Circuit
accurately described the passage of P.A. 436 as a state law “that allows for the
temporary appointment of an emergency manager to right the ship” “when the
finances of a Michigan municipality or public system are in jeopardy.” Phillips,
836 F.3d at 710. And the legislative history demonstrates clearly that addressing
problems presented by the growing fiscal instability among the State’s local
governments were the main concerns of the Legislature:
 First, according to the enacting clause, P.A. 436 is intended to “safeguard
and assure the financial accountability of local units of government and
school districts to provide or cause to be provided necessary services
essential to the public health, safety, and welfare; to prescribe remedial
measures to address a financial emergency within a local unit of
government or school district; (Exhibit 1, Enrolled Senate Bill No. 865).
 Second, the legislative history highlights the four additional options
included in P.A. 436 to enhance the choices available to distressed
communities. These options include offering a consent agreement,
emergency manager, neutral evaluation (a form of alternative dispute
resolution or mediation), or Chapter 9 federal bankruptcy. § 1547(1)(a)–
(d)— (Exhibit 2, Legislative Analysis, House Fiscal Agency, dated
December 10, 2012 at p.1).
 Third, the legislative history refers to the argument in favor of supporting
PA 436, which is to “provide a soft landing” for a local unit that has been in
financial trouble. (Exhibit 3, Legislative Analysis, Senate Fiscal Agency,
dated January 6, 2012 at p. 2).
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The Legislature did not depart from its normal procedural
or substantive procedures in enacting P.A. 297.

Finally, this factor does not weigh in Plaintiffs’ favor. Plaintiffs’ complaint
uses phrases “lame duck session” and “incensed legislators” to describe events
surrounding the passage of P.A. 436—after P.A. 4 was the subject of a successful
referendum measure. (R. 1, Compl. ¶¶ 67, 68, Pg ID 17). But the Sixth Circuit
already rejected Plaintiffs’ theory. See Phillips, 836 F.3d at 721. (“Michigan
would have been allowed to pass P.A. 436 even if it were identical to P.A. 4. See
Michigan Farm Bureau v. Hare, 151 N.W.2d 797, 802 (Mich. 1967).”)
Furthermore, whether a legislative measure is passed during a “lame duck
session” cannot be viewed as a procedural departure from the Legislature’s normal
procedural process.) In fact, it is a normal part of the democratic process at work.
At most, it can be viewed as a complaint about Plaintiffs’ general dissatisfaction
with this aspect of the democratic process. See Moore, 293 F.3d at 370
(complaints about the haste in which legislature “might be a legitimate and valid
critique of its behavior, but it does not lead to an inference of [] discrimination.”)
5.

P.A. 436’s legislative or administrative history does not
establish a discriminatory intent.

The legislative history is already discussed above and does not support
Plaintiffs’ claim that P.A. 436 was adopted with a discriminatory purpose.
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Accordingly, like the other factors, Plaintiffs fail to demonstrate that the
Legislature had a racially discriminatory intent when it passed P.A. 436.
a.

Plaintiffs’ as-applied challenge fails.

Importantly, the Sixth Circuit already rejected Plaintiffs’ disparate impact
claim. In their Sixth Circuit brief, Plaintiffs “challenge[d] the annihilation of any
and all governing authority of elected leaders in predominantly African-American
communities.” (Pls.’ Br., p 64 R. 29.) In their newly filed complaint, they allege
that Defendants caused injury by “terminating and/or removing the authority of
duly elected public officials in various municipalities comprising more than 56%
of the State’s population of citizens who are African-descended.” (R. 1, Compl, ¶
100, Pg ID # 28.) In other words, both here and in the Sixth Circuit, Plaintiffs
complained about the effects of P.A. 436 on “predominantly African-American
communities.”
But the Sixth Circuit has already concluded that the State’s remedy for
financially endangered communities is far removed from being a ‘badge of the
extraordinary evil of slavery.” Phillips, 293 F.3d at 722. (“The state's remedy for
financially endangered communities—passed by state-elected bodies for which
African-Americans have a constitutionally protected equal right to vote, and
facially entirely neutral with respect to race—are far removed from being a
“badge” of the extraordinary evil of slavery.”). In the previous appeal in this case,
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the Sixth Circuit rejected the fundamental premise of Plaintiffs’ complaint—that
P.A. 436’s remedies, when applied to a financially endangered community, are
racially discriminatory.
The Sixth Circuit’s result is also consistent with recent case law governing
disparate impact claims. Texas Dep’t of Housing & Community Affairs v. The
Inclusive Communities Project, Inc. sets forth the standard to be applied:
“[d]isparate-impact liability mandates the ‘removal of artificial, arbitrary, and
unnecessary barriers,’ not the displacement of valid governmental policies. 135 S.
Ct. 2507, 2512 (2015) (quoting Griggs v. Duke Power Co., 401 U.S. 424, 431
(1971)). As the Sixth Circuit recognized, P.A. 436 is a valid governmental policy
and should not be displaced. Phillips, 293 F.3d at 718 (“Improving the financial
situation of a distressed locality undoubtedly is a legitimate legislative purpose,
and PA 436, while perhaps not the perfect remedy, is one that is rationally related
to that purpose….).
In sum, Plaintiffs’ as-applied challenge also fails.
CONCLUSION AND RELIEF REQUESTED
Defendants ask this Court to grant this motion and enter its order dismissing
this complaint for the reasons set forth in their motion and this supporting brief.
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