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PROCEEDI NGS

THE CLERK: CGivil Action 8-827, Suhail Najim Abdul | ah
Al Shimari, et al. v. CACl Prem er Technol ogy, Inc. Wuld
counsel please note their appearances for the record.

MR. O CONNOR:  Good norni ng, Your Honor. John
O Connor, Bill Dol an, and Linda Bailey for defendant, also
j oi ned at counsel table by J. WIIliam Koegel, Jr., the genera
counsel of CAC .

THE COURT: Good norning. W have nore tables and
chairs now, so | think everybody should be able to get a seat
hopefully in the well, all right? But we'll put the |ead
speakers at the front table, please.

MR, AZMWY: Good norning, Your Honor. Baher Azny and
cocounsel, Bob LoBue, for plaintiffs, both admtted pro hac
vice, with the understanding, the Court's perm ssion, we can
present --

THE COURT: M. Zwerling has been rel eased.

Al right, thisis -- the defendant's notion to
dismss plaintiffs' third anended conplaint is the matter
that's before the Court today, and again, this has been
extensively briefed by both sides, but I would give each side a
brief opportunity to highlight anything that they feel may have
been underplayed or in light of the reply brief fromthe
plaintiffs' standpoint, anything that you want to focus on, so

"1l let the plaintiffs begin.
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MR AZMY: Thank you, Your Honor. And if I may, 1'd
like to address the political question issues and give ny
col | eague an opportunity to address the 12(b)(6) issues.

THE COURT: That's fine.

MR AZMY: Wth respect to political question, | want
to start by underscoring that | believe the Fourth Grcuit nmade
this Court's job considerably easier than defendants suggest.

I f you | ook at page 160 of the npbst recent opinion, of the
reported opinion, the court sets out a nunber of plaintiffs’

al l egations and then states, "Counsel for CACI conceded at ora
argunent that at |east sone of the nbst egregi ous conduct

al | eged, including sexual assault and beatings, was clearly
unl awf ul , even though CACI maintains that the plaintiffs cannot
show that CAClI interrogators perpetrated any of these abuses,"™
and soon after says, "Nevertheless, as noted above" --
referencing that phrase -- "some of the alleged acts plainly
were unlawful at the time they were commtted and will not
requi re extensive consideration by the district court.™

So that's one way in which there is clear evidence
that the beatings and sexual humliations that all of our
plaintiffs endured are unlawful and therefore justiciable by
this Court.

The second way in which | think the Fourth Circuit
made this Court's job easier is it suggests that this Court

itself does not have to deci de whether or not this conduct
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meets the definition of torture, although we very strongly
believe that it does and can argue as mnuch.

The question really, because the jurisdictional facts
are so intertwwned with the nerits, that that question shoul d
ultimately be deferred to the jury, and that therefore, this
is, this is where the Al Shimari court cites Kerns to -- in
eval uating a 12(b) (1) notion, political question, where
jurisdictional facts are intertwined with the nerits, it should
be left to the jury, and so | think then the question becones
could a reasonable juror believe that the evidence presented
constitutes torture or cruel, inhuman, and degrading treatnent.

And so we respectfully submt that certainly a
reasonabl e juror could conclude on both counts.

And | want to stress, as we do in our papers, when
evaluating torture, we not | ook technique by technique. The
Court is required to |l ook at conduct cumrul atively and ask
whet her an individual, taking into account their subjective
position, including, as we stress, their certain religious
per spectives about the phobias that were exploited here around
dogs and sexual humlity, did they suffer severe pain or
suffering, nental or physical?

And so the Court cannot sinply ask is being kept in a
freezing shower for 20 mnutes itself torture. The Court
shoul d be asking is that torture after having been beaten, kept

naked, dragged, humliated in front of wonen, and before being
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6
subjected to attacks by dogs, additional beating, kept naked in
the cold for days, deprived of food and sl eep, and then
internalize the torment of religious humliation propagated by
t he defendants?

| want to -- and | think the evidence is plain that
each individual did, in fact, suffer severe pain or suffering,
mental and physical, and the record establishes that al nost ten
years after their ordeal in Abu Ghiraib, they bear scars from
their torture, physical and nental. Each of them our expert
doctor opined, is suffering fromposttraumatic stress di sorder
and other rel ated anxieties.

| want to clarify two kind of technical points about
the torture statute and the CI DI standard. Wth respect to the
torture statute, there is sone dispute between the parties
about the definition of nmental torture and whether or not 2342,
which requires that the nental torture energe from physica
pain, that is not a requirenent that's in the convention
against torture that courts often ook to in evaluating nental
torture.

Nevert hel ess, that provision also wuld -- renders
somet hing nmental torture and there is the threatened infliction
of physical pain, and all of our plaintiffs had their famlies
t hreat ened, they thensel ves were threatened even with dogs or
wi th additional beatings, and that caused nental harm

And then, you know, w thout getting too netaphysical

Annel i ese J. Thonson OCR- USDC/ EDVA (703)299- 8595




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

of course, the distinction between physical and nental pain is
often elusive, and things |ike food deprivation, sleep
deprivation, enduring very cold tenperatures, naked for a
period of days, can cause prol onged nental harm and, of
course, as | already nentioned, our experts denonstrate that
ten years hence, they suffer nental harmfromtheir physica
pai n.

Next on the question of cruel, inhuman, and degrading
treat nent, CACI suggests that we are bound by the definition of
CIDT contained in the particular amendnents, crimnal |aw
amendnments, the 2006 War Crines Act, that is, the amendnents
t hat appear at 2441(d)(2)(D), and | want to be clear that we
and the court in citing the 2006 War Crinmes Act cited (d)(2),
whi ch descri bes prohibited conduct, and we cited that sinply --
and the court did, too, | believe -- to denonstrate that even
in 2006, CIDT is an accepted international |aw normas --
because what (d)(2) says -- sorry, (d)(1), forgive ne, (d)(1)
is cited; (d)(2) is the provision we think does not apply --
(d)(1) states that certain conduct is prohibited, references
Common Article 3 of the Geneva Conventions, and offers a

definition of CIDT, and the court was and we were citing (d) (1)

and (B), which is cruel, inhuman, and degrading treatnent, to
sinmply establish the existence of the norm second, a -- these
sort of -- there's no way that the customary international |aw

definition of CIDT is sonehow exhausted by recent anmendnents to
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a donestic crimnal statute that are enbodied in (d)(2), which
ratchets up the definition of CIDT nor could it.

If I can just take a mnute, it my seemlike
hair-splitting, but it's very inportant, (d)(2) says where CAC
i nports the higher standard of cruel, inhuman, and degradi ng
treatnent, (d)(2) says, "Definitions,"” and says, "In the case
of an of fense under subsection (a),"” that is, a crimnally
chargeabl e of fense, then you can apply this definition, but
that's not, of course, what we're tal king about. W were just
sinply articulating the norm

And that definition could not apply because it
ref erences anot her provision of the War Crinmes Act, (c)(3), for
the proposition that all that will be chargeable crimnally
under this definition are grave breaches in the
non-international armed conflict context. W are in an
i nternational armed conflict context.

So that's a long way of saying that that crimnal
provi sion does not constrain the definition of cruel, inhuman,
and degrading treatnment. Your Honor had it right in
i dentifying nunmerous other customary international |aw sources
for that definition, and that definition is with respect -- in
relation to torture, where certain things can be CDIT if they
do not rise to the level of torture.

If it's okay to turn to ny coll eague to address

the --
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THE COURT: Well, let nme hear any response on the
political question issue.

MR AZMWY: (Kay.

MR, O CONNOR:  Your Honor, on the political question
we al so agree that the Fourth Grcuit's instructions to the
Court were very clear on remand, and what the Fourth Circuit
said was that this Court should conduct a discrimnating
anal ysis that involves, quote, exam ning the evidence regarding
the specific conduct to which plaintiffs were subjected and the
source of any direction under which the acts took pl ace.

That's Al Shimari 1V, at 160 to -61

THE COURT: Now, we have half of that; that is, we
have the depositions of the three plaintiffs remaining in this
case, right?

MR O CONNOR: We do have the three plaintiffs
deposed.

THE COURT: Right. How nuch evidence is yet to be
devel oped about CAClI's all eged invol venrent in that conduct?

MR. O CONNOR: There's basically been no devel opnent
at this point, Your Honor, because --

THE COURT: That's the problem

MR. O CONNOR:  Your Honor is preaching to the choir
| nmean, we feel very strongly that we need di scovery, and we've
said so at every step, that --

THE COURT: \Which neans it's premature to be tal king
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10
about dism ssing a political question case. | haven't finished
the job for the Fourth Crcuit, have 17?

MR. O CONNOR:  Well, Your Honor, we would say that
briefing the political question was premature, and that's why
we had -- when Your Honor had --

THE COURT: We wanted to get -- we've been taking
this case sort of step by step --

MR O CONNOR:  Yes, Your Honor.

THE COURT: -- because in the previous iterations of
this case, you know, there had not been enough devel opnent.

We' ve now gotten the depositions of the three
plaintiffs. W now have the very specific description of al
t he all eged conduct upon which the plaintiffs are relying, so
that half of the assignnent fromthe Fourth Crcuit, | think,
has been achi eved.

MR O CONNOR:  Well, | wouldn't say conpletely
achi eved, Your Honor, because the second part of the
assi gnnment, as Your Honor has cast it, would be sorting out
what, if any, involvenent CAClI personnel had with that
t reat nent.

THE COURT: Correct.

MR. O CONNOR: But as part of that, it would also
doubl e back to the first point, because at this point, we just
have to accept what the plaintiffs say about what happened

because we don't have any access to information from anyone
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11
el se who can say, well, | was the interrogator, or I was the
linguist, or | was the analyst at that interrogation, and
that's not what happened. This is what happened.

THE COURT: Right.

MR O CONNOR: So the second step, if that's where
we're going to go, will also informthe first steps. So
woul dn't say it's conplete, but we do at least, | think, have
clarity on what the plaintiffs say happened to them

Now, our, our assunption when Your Honor directed us
to file a Rule 12 notion was that we were not going to be
dealing with political question at this point because, as the
parties had said back in the sumer, we thought that sort of
trying to narrow the case, if 12(b)(6) notions and things like
t hat nmade sense, before we confronted sone pretty difficult
questions on political question, but Your Honor said: Brief
it, so we did, and they do have the burden, and so if --

THE COURT: Well, the briefing has hel ped the Court
to see even nore clearly, although still not totally clearly,
sone of the other |egal argunents that you have percolating in
this case.

MR, O CONNOR:  Yes, Your Honor.

THE COURT: | nean, you' ve nade, you've nade, you
know, argunments involving preenption and other issues that |'m
not going to address today, all right? Because the bottom the

bottomline is that the Fourth Circuit has sent this Court, as
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12
both sides agree, a clear direction to develop this record as
fully as it can be developed. And I've told you I've tried to
see if we can fully develop this record w thout having to get
into the whole norass of elenments fromthe governnent. That's
hopefully way down the road. But the next step that has to be
taken is to thoroughly get discovery as to CACI, as to who from
CACI was on the scene, what was going on.

So where are you in terns of -- and this is another
Judge Anderson case. Have we stayed all discovery pending the
out cone of this particular round of briefing?

MR O CONNCR:  Yes. Your Honor, we've asked for

di scovery many tines, and the Court has said: Hold on,

let's -- you've not permitted us to take discovery yet.

THE COURT: Well, wait. But that's you -- I'monly
| ooking at the plaintiffs getting discovery fromyou-all, from
CACI .

MR. O CONNOR:  Your Honor, | just want to nake sure
the Court understands that they' ve taken discovery from CAC
per sonnel over the past 10 years --

THE COURT: O course they have.

MR O CONNOR: -- or 12 years, but the problemis we
are -- without the United States, we are never going to find
out who, if anyone, was, as the Court said, on the scene with
these plaintiffs, because the United States has a nonopoly on

that i nformation
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It's not knowabl e.

THE COURT: All right, but here's the point: As |
understand the Fourth Crcuit's position, and | think they're
correct, is that if the conduct -- first of all, the plaintiffs
have the hurdle of showing that the conduct actually was CACl's
conduct, right?

MR. O CONNOR:  Agr eed.

THE COURT: But if that conduct was unlawful, it
doesn't make any difference whether the governnent ordered you
to do it or not. You're going to be liable.

MR O CONNOR: But they're never going to -- but ny
only point is taking discovery fromCACI will not shed any
I ight on whet her anyone from CAClI gave instructions for these
plaintiffs. W've never shirked -- we've never avoided
di scovery. W don't have nuch to give because we don't know
who's on the scene for these plaintiffs. W've been trying to
get that fromthe United States for years, and until we get
that, that will tell themwho they should ask about --

THE COURT: Wy does CACI not know whether its own
enpl oyees or subcontractors were actually on the scene at any
particular time? Wy wuld you not know t hat?

MR. O CONNOR:  Your Honor, when you say "on the
scene,"” if the Court neans who was at Abu Ghraib prison, we
know t hat, but who, if anyone, from CACI was involved with

these plaintiffs? W don't know that because that information
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14
is classified, and so we -- CACI managenent was not nonitoring
or overseeing these interrogations. W put people in, and the
government, you know, the Army did that.

So we don't know -- managenent at CACI had no -- they
weren't getting operational reports. They have no idea who was
interrogati ng whom So, but the information is classified, and
t hey --

THE COURT: |I'msorry, but CACI had to have had
supervisors on the scene. Let ne ask the plaintiff, what
di scovery have you actually gotten from CACl at this point?

t hought that you had gotten discovery in the past.

MR LoBUE: Yes. Your Honor, Robert LoBue for the
plaintiffs.

THE COURT: Yeah.

MR. LoBUE: W had a significant anount of discovery
taken in a conpanion case, the one in the D.C. Circuit
ultimately, which by agreenent is adm ssible here to the sane
extent, and so we do have a significant anount of discovery,
and so here are sonme of the things that discovery shows:

We have the, the detainee files fromthe governnment
for our plaintiffs. So, for exanple, the governnent's records
identify who the lead interrogator for M. Al Shimari was, and
it was an enpl oyee of CAC

We have testinony fromour own, one of our own

plaintiffs that he saw a civilian interrogator outside his cel
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15
instructing the MP what to do with himand then the MP cane in
and commtted acts of abuse. The only civilian interrogators
at Abu Ghraib in the hard site Tier 1A were CACl enpl oyees.

THE COURT: Now, is that sonmething -- is that a fact
that you-all have agreed to? | thought the last time, there
was di scussi on of other contractors being on the scene.

MR LoBUE: There were translators to be sure. There
wer e ot her cases brought against, against the translation
conpany. Those are no | onger pending.

But ny point sinply, Your Honor, is | don't want the
sense to be left on the record that we have no evidence
connecting CACl interrogators on the site to these plaintiffs.
We have testinmony fromthe MPs who were ultimtely
court-martialled that they took their orders from CACl -- the
CAClI interrogators how to treat the detainees. They were
trained by the CACl interrogators howto inflict these fornms of
abuse on the detainees. And we have testinony from our own
wi t nesses that those same MPs practiced the sane fornms of abuse
on them

So there -- and renenber, this is a conspiracy and
ai ding and abetting case. W are not contending that the CAC
interrogators laid a hand on the plaintiffs. That's not the
way it worked, as the investigations have all nade quite clear

There was a command vacuum The CAClI interrogators

assuned de facto positions of control, and they dictated to the
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MPs how to treat the detainees, and they praised the MPs when
they conmtted the acts that they were instructed to do.

So if you conpare this case, for exanple, to the
Al - Qurai shi decision, which is cited in our briefs, in the
context of conspiracy and aiding and abetting, Judge Messitte
in that case said this is not nerely a plausible, indeed,
al nrost concl usive inference that they were acting in concert in
the confines of, of the hard site Tier 1A

So | think the -- | think what M. O Connor is
getting at is he has a pending notion to get discovery fromthe
governnment as to specifically which interrogators were assigned
to whi ch detainees, and we' ve taken no position on that because
our case does not turn on placing a particular CAC
interrogator on a particular detainee. W think they set the
exanple. They set the tone. They instructed. They praised.
And if you | ook at Al-Quraishi, that should be enough.

|"d just like to bring to the Court's attention the
recent decision that didn't quite make it into our briefs in
the case of the Salimcase. This is the case of the CIA
psychol ogi sts, Salimv. Mtchell

THE COURT: That was just settled. That was a
settl enent.

MR. LoBUE: That was settled days after this decision
i ssued denyi ng summary judgnent to the defendants, and that was

t he case where the defendants are sitting in their nmedica

Annel i ese J. Thonson OCR- USDC/ EDVA (703)299- 8595




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17
offices in the United States while the tactics that they
devi sed and instructed are being carried out on the other side
of the world, and the judge said that's enough for an aiding
and abetting case.

So there is a, thereis areal simlarity in that
respect to our case, where we're not saying they were in the
cell commtting the acts of abuse, but they trained, they
instructed, they praised, they ordered indeed.

So I'm-- that's a roundabout way of saying we have
sone evidence. | know the defendants have a notion for
di scovery that they may wish to proceed with at sonme point, but
| think there's enough before the Court to say a reasonabl e
jury could find that these -- the constellation of acts that
we've alleged -- and the Fourth Grcuit said |ook for a
constellation of acts, and if a reasonable jury properly
instructed could say yes, that rises to the Ievel of CI DT or
torture, the Court has jurisdiction, and we go from here.

THE COURT: Well, we're not arguing summary judgment
today. What's pending before the Court is a notion to dism ss,
and you' ve really to sone degree nade summary judgnent types of
argunents, but | understand.

Let me hear from M. O Connor.

MR. O CONNOR:  Your Honor, a couple things in
response to M. LoBue's comments and the Court's questions

during that: M. LoBue said that we have the, the three
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plaintiffs' detainee files. It's true to a point. They're
heavi ly, heavily redact ed.

He mentioned that Al Shimari's detainee file, and he
said, you know, it shows the lead interrogator was a, was a
CACl enployee. Wat the detainee file shows -- his detainee
file is probably 150 pages. Probably 100 of those are
redacted. There is a heavily redacted detai nee report that
contains al nost no useful information.

There's a little line itemthat says CACI as an
i nterrogator, but when M. LoBue says we know that was a CACI
interrogator, we don't know who. W don't have any idea who.
So --

THE COURT: Do you really need to know who? As |ong
as you know that they were, in fact, a CACl person, what
difference does it nake?

MR O CONNOR:  Your Honor, how do we ask the -- how
do we ask anyone whet her what they say happened during an
i nterrogation happened? W have to know who that is in order
to ask them "M. A Shimari says you did X, Y, and Z. D d you
do X, Y, and Z?"

THE COURT: Wait, wait, wait. Renenber the
plaintiffs' argunent. They're not saying that the CAClI person
did it. They're saying that the CACl people were directing the
mlitary to do it.

MR O CONNOR "M. Interrogator, did you tell anyone
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todo X Y, and Zto M. A Shimari?"

"No, | do not."

| have to know who, who the people are in the roomin
order to have any opportunity to defend nmy client, which ny
client is entitled to defend itself and defend itself on the
merits of knowi ng what happened actually and not take just the
plaintiffs' word for it.

THE COURT: How many people did you have worki ng at
just that particular aspect of the prison at the tine?

MR, O CONNOR:  Your Honor, for interrogators, we
had -- the conpany had a total of about 30 interrogators over
an extended period of time, never nore than a dozen or 15 on
site at any one tine.

THE COURT: All right, so you know who they are.

MR O CONNOR: W do know who was there. They cannot
tell us who they interrogated. It's classified.

THE COURT: They don't have to -- they don't have to
tell you, | don't think, who they interrogated. They have to
tell you what they told the -- what related to this case they
told the mlitary people or the translators. |, | don't think
there should be any difficulty in getting discovery if it's
properly devel oped that would not -- and they could clearly
avoi d having the governnent get upset about it.

Have you really tried to get that information?

MR. O CONNOR: W' ve asked interrogators whether they
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can tell us who they interrogated or who they interacted wth.

THE COURT: Not who. That doesn't seemto be the
real issue here.

MR O CONNOR:  Well, it is, Your Honor, because they
cannot make a claimagainst nmy client if -- based on what a
CACl interrogator mght have said with respect to a conpletely
di fferent detainee.

THE COURT: No, no. |If a CACl interrogator says to
an MP or says to the people who are doing the interrogation,
"Hey, we've got to get this information; you know, these guys
are dangerous; | don't care what you do; call out the dogs,"
you know, bl ah, blah, blah, that's going to be certainly enough
to get the case to the jury. Wether it's enough to get a
verdict is another question. That will get the case to the
jury.

MR. O CONNOR:  Your Honor, |I'mglad Your Honor made
t hat poi nt because it brought up sonething else | was going to
say, where M. LoBue tal ked about what the MPs testified to,
and it's in the papers, and we've attached the excerpts from
the Frederick and Graner depositions. They said that
interrogators, mlitary and civilian, would give us
i nstructions about detainee conditions, but they also testified
wi t hout equi vocation that those instructions were specific to
their own interrogator, and that's -- because that's the way

the Arny did it.
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| f soneone was supposed to be on sl eep deprivation
and that was approved, then the interrogator would go to the MP
and say: That guy, we have to nanage his sleep. This is --
these are the conditions. |If soneone is supposed to be, you
know, getting a reward or a deprivation as part of an
i nterrogation techni que, they would cone and say: That guy
gets, you know, this treatnent.

And Frederick and Graner were very clear that
interrogators did cone down and say generally: Here's what you
do. They said in every case, the instructions were: This is
what you do with ny assigned det ai nee.

THE COURT: Well, what I'"mgoing to do at this point,
again, there are sone other interesting |l egal issues that |
don't need to hear argunent on because again, you're very
articulate attorneys who have briefed these issues well, that
we will get again an opinion out in the not-too-distant future
on the other |egal issues that have been rai sed.

But I can tell the defense right now that we're not
dismssing this conplaint. [It's going to go forward, and so
you have really two options. Qption No. 1 is to start working
wi th Judge Anderson in carving out some di scovery issues.

Option No. 2, and | think I've nentioned this to you
before, is to perhaps sit down either with Judge Anderson or a
private nmedi ator and see what you can work out. | nean, there

is obviously plenty of precedent in these type of cases for
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matters getting resol ved.

And again, given the nature of the plaintiffs, and
|"ve urge plaintiffs' counsel to think realistically about
this, given where these nen are located, the realities of their
lives, they're not |like people sitting in the U S. in suburbia,
all right, what m ght appear to be a pittance of a settl enent
to a US. person could be quite different given the realities
of life over there.

This case wll still take sonme significant tine to
get fully devel oped, and at the end of the day, at summary
judgnment, it may not survive, or if it survives sunmary
j udgnent, who knows how it will work out at trial.

So in other words, both sides are |ooking at ongoing
l[itigation, and it would be very wise to think about whether
there is a way in which to resolve it. |If you can't, then
we'll see you agai n down the road.

Again, the notion to dismss is denied. The reasons
for that, the full reasons you will get in an opinion down the
road. This is not to keep you fromstarting to finish up the
di scovery that's needed, and that would be done w th Judge
Anderson. We're not going to discuss discovery issues with
you-al |l now.

MR O CONNOR:  Your Honor, can | say one sentence
about our notion?

THE COURT: | want to see you do it in one sentence.
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Go ahead. This is a challenge.

MR O CONNOR Gven M. LoBue's comments about this
is a conspiracy and aiding and abetting case, which includes
what they've said in their brief, we do think that Counts 1, 4,
and 7 have to be dism ssed because there are no direct clains
of direct m streatnent.

THE COURT: | don't need to hear argunent. You' ve
briefed that issue.

MR O CONNOR:  Yes.

THE COURT: You did it in one sentence. | think it
was conpound, but that's okay.

MR O CONNOR  But it was one sentence

THE COURT: Very good. All right, that concludes the
docket for the day. W'II| recess court.

(Wiich were all the proceedings

had at this tine.)
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