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PROCEEDI NGS

THE COURT: Hello? Hello, can you hear ne?

MR LoBUE: Yes.

MR O CONNOR:  Yes, Your Honor.

THE COURT: Al right. Al right, this is the case
of A/, Shimari, et al. v. CACl Premer Tech, et al., CGvil
Action 08cv827. M understanding is that we have M. LoBue for
the plaintiffs and M. O Connor for the defendant. |s that
correct?

MR LoBUE: That's correct, Your Honor. This is
Robert LoBue for the plaintiffs. M colleagues, Peter Nel son
and Matt hew Funk, are also on the |ine.

THE COURT: Al right. Anybody else, M. O Connor,
with you for the defense?

MR. O CONNOR  Yes, Your Honor. |In addition to
nmysel f, we have Linda Bailey from Steptoe & Johnson, and al so
we're joined by Bill Koegel, who is with CAC

THE COURT: All right. And again, renenber the
protocol fromthe last tinme we had a phone conference. Pl ease,
just say your |last nane first before you speak. W are on the
record.

And what | want to do this afternoon is get sone
t hi ngs strai ghtened out. Sonme of these are matters that are
raised in the defendant's notion to reconsider, and sone of

them have to do with the logistics of taking the depositions
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t hat are schedul ed for next week.

| first of all want to tell you that 1, obviously,
was not sufficiently clear in the |ast hearing that we had on a
phone conference about these depositions. There's no question
that ny preference would be to have these as de bene esse
deposi ti ons because of ny concern that it is highly unlikely
these individuals will be permtted into the United States.
The additional factor we have nowis that if the executive
order were to remain in place or be enforceable, sinply by
being Iraqis, they would not be able to get into this country,
sol think it's highly likely they will not ever be able to
cone here

However, | have thought very carefully about CAClI's
position that they've not had the opportunity to depose these
plaintiffs, and in the normal way in which civil discovery is
done, they would have that right, and so just to nake it clear
| want you-all to understand that these would be di scovery
deposi tions.

Now, that changes in ny view the | ogistics to sone
degree, which | think gives you-all nore flexibility. The
Court is never involved in discovery -- pure discovery
depositions. That's between the parties. And that neans,
therefore, there's no reason nor would it be appropriate,
frankly, for the courthouse itself to be involved. So I'm

going to let you-all decide how you want to work out these
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deposi tions, but they would not be taking place at the
courthouse. |If these were substitutions for their trial
testinony, then it would be appropriate to have it done at the
courthouse, but that's not what's happeni ng here.

So -- and | will also tell you I just finished trying
a case where we took live testinony by video, so even if they
cannot appear, it mght be if the case does go to trial that
they could still essentially produce live testinony during the
trial by video, but we face that way down the road. W' re not
anywhere near that point at this point.

Are you still having problens in getting the
interpreters and the stenographers set up? The |ast status
report that 1'd heard was there were sonme issues with that.

MR. O CONNOR:  Your Honor, this is John O Connor for
CACI. Yes and no. There is no issue with the interpreter.

We, we have an interpreter. The interpreter was al ways
intended to be here in Alexandria, so he will be wherever we
are, whether it's Washington, D.C., or Alexandria, for the
deposi ti ons.

The court reporter is, sinply, there are no court
reporters in Beirut, so what we -- what all parties had asked
in our status conference was that the Court permt the court
reporter to be present in, it would have been the courthouse,
but nowit will be wherever we're going to be in D.C. or

Al exandri a.
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THE COURT: Ckay.

MR O CONNOR: Gven the Court's ruling about we're
not going to be at the courthouse anynore, | assune this is an
i ssue that we can work out anong the parties, who both want the
same thing

THE COURT: Right. Now, the other thing I'mgoing to
do to nmake it a little easier on you is | amgoing to give you
an overall extension if you' re not able to rearrange these
| ogi stics because of the new location. As | recall, the |ast
time we spoke, | extended the tinme to conplete discovery of
M. Rashid by 60 days, and | think on these other two
depositions, if you are unable to have them next week, as |ong
as you get all of the plaintiffs' depositions done by April 17,
that will satisfy the Court. Al right?

MR O CONNOR: Al right. Understood, Your Honor

THE COURT: All right.

MR O CONNOCR:  This is John O Connor

THE COURT: Al right. Now, M. LoBue, since these
w Il be discovery depositions, I'mgoing to permt, as they
woul d normal |y be, CACI goes first in asking questions, but you
are certainly free after that, and frankly, I think it gives
you sone advant age because you can see what CACI's asking and
you can try to clarify it right there on the spot. Al right?

MR LoBUE: | appreciate -- | appreciate that, Your

Honor. This is Robert LoBue for plaintiffs.
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Just to be clear, and I infer this from Your Honor's
directions, yes, this will be a discovery deposition, but since
the rules do not in any formal way distinguish discovery from
de bene depositions, we would reserve whatever rights we may
have under Rule 32 at the tinme of trial to admt whatever is
adm ssi bl e under that rule --

THE COURT: That's fine.

MR LoBUE: -- if we can't otherw se procure the
plaintiffs' attendance.

Coviously, the plaintiffs want to tell their story in
person, for all the obvious reasons, but if they can't, | think
t he defendant is on notice that we will exerci se whatever
rights we have to of fer depositions.

THE COURT: Then both sides should be judicious about
how you ask your questions so that they would be, you know, the
guestions and the answers woul d be acceptable in court if that
shoul d be the case, all right?

Now, the other thing is | do have your pleadings on
the applicable I aw under the alien tort statute, and |I'm hopi ng
you will get aruling on that in the next couple of weeks,
possi bly even before you take those depositions, preferably
bef ore you take those depositions, but we have a coupl e of
ot her things on our cal endar right now that are slow ng things
down a bit.

The other thing is -- and | don't think |I've ever had
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this discussion with you-all, and | don't know whet her Judge
Lee ever had this discussion, but | do this in all civil cases,
and this case is no different fromany other civil case, and
that is, have you sat down and given any serious thought to
possibly resolving this case through a settl enent?

And | understand from CAClI's standpoint that, you

know, there are issues of principle and precedent perhaps that

you're worried about, but, you know, this case -- | understand
there's another one out there and, | don't know, naybe there
are others -- we have four distinct plaintiffs, and | don't

know, M. LoBue, whether you and they have ever tal ked about,
you know, what it is they're trying to get fromthis case, as
just a plaintiff ina civil suit, what they need to be nade
whol e, and | don't know whet her you've ever had any kind of

di scussion along these lines with counsel for CAC

Have there been any efforts to try to work this case
out ?

MR LoBUE: Your Honor, Robert LoBue. | was not on
this case fromthe very outset, so | may know | ess than defense
counsel. M understanding is that there have not been any such
di scussions in recent nmenory, and mny, my understanding was that
t he defendants were not interested in an out-of-court
resol ution.

W -- | think we would entertain such a discussion if

t he defendants were w Il ing.
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THE COURT: M. O Connor? Have you ever thought
about approaching this litigation and possibly, frankly -- |
nmean, the Abbass case is different, they' re different
plaintiffs, and we don't have to address that yet, but have you
gi ven any thought to that?

And the only reason | suggest that is, you know,
you' ve been up to the Fourth Crcuit nowthree tinmes or maybe
four tines, and each tine, it's conme back. That may or may not
be sending a certain anmobunt of signal. This is not a pleasant
topic, and, you know, it's obviously costing CACl resources and
di straction.

So | don't know whether there is any interest in
that. |If there were, we have, you know, sone very astute
magi strate judges here who have done very sensitive settl enent
conferences in the past, and, you know, | could refer you to
one, or you could al ways, you know, think about private
medi ati on.

| s that sonething that you' ve ever consi dered,

M. O Connor?

MR. O CONNOR:  Your Honor, John O Connor. (Qbviously,
over the -- | mean, these cases have been going on for 12
years, not this case itself, but we' ve been dealing with these
for 12 years, and we've certainly thought internally about the
issue. | would say that there has not been any serious

di scussi on between the parties as to settlenent.
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| think it would behoove ne to confer with ny client
before --

THE COURT: Cbviously, I'mnot asking you to nake any
kind of a commtnent, but M. Koegel is there, correct, from
CACl ?

MR O CONNOR  He's on the line, Your Honor

THE COURT: Yeah, all right.

The other thing is unless you' re unconfortable -- and
| take no offense if you decide you don't want to say it --
other than the Abbass case, are there any other cases pending
against CACl in the country?

MR O CONNOR:  John O Connor. No, Your Honor, these
are the last two.

THE COURT: These are the |ast two.

And rem nd nme, | know that the ATS has a fairly |ong
statute of limtations. |Is it ten years or twenty years?

MR O CONNOR:  Your Honor, John O Connor. There's

case | aw suggesting that ten years is the appropriate

statute --

THE COURT: That's what | thought. You know, even
with the Abbass case, | don't think the universe of plaintiffs
is nmore than 40 or 50 between the two cases. | nean, | could

be wong as to how many are in the Abbass case.
MR. O CONNOR:  Your Honor, | believe it's alittle

hi gher, but you're in the ball park.
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THE COURT: Al right. You know, it would not be
unwi se to just give sone serious thought at this point because
there's a lot of litigation ahead of you. There's constant
expense. There's still public relations issues. There could
be appropriate, appropriate ways of handling this, and you-al
t hi nk about it.

| nmean, if you are interested, | see that Judge
Anderson is a -- who is a very excellent nmediator, probably has
a 95 percent success rate, is the judge assigned to this case,
and if you were -- if you thought there was sone nerit to
making an effort, |I mean, fromthe plaintiffs' standpoint, I
recogni ze that your first obligation is to your individua
clients, and if they are in need of finances for nedical issues
or other types of problens that they feel are connected to
what's happened to them it would certainly in ny view be your
responsibility to do what you could to, you know, get sone
resol ution, because we're talking even if we nove this case
qui ckly, several nonths before resolution at this |evel, and
you-all know whatever | do, it's going to get appealed. So
we're talking a couple nore years of this ongoing litigation,
and from CACl's standpoint, the Abbass case is still hanging
out there.

So | think, you know, both sides m ght want to give
sonme serious consideration to whether or not there is a way to

resolve the dispute. |If not, I've given you sone extra tine to
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11
wor k on the depositions.
Now, there were a couple of other mnor issues -- not

m nor but issues raised in the npotion to reconsider.

M. O Connor, | nust tell you so that you can put your efforts
in different direction, I'"'mnot going to entertain a 12(b)(6)
nmotion at this point. |I'msatisfied that this conplaint, read

as you read it with a great deal of deference to the pleading,
is sufficient to withstand that, and it's been enough of those
prelimnary types of notions.

And in terns of discovery fromthe United States,
again, | think that's premature, and so at this point, while
" mnot, you know, putting an absolute kibosh on it, |I'm not
going to open that up at this point. Let's focus on what these
plaintiffs have to say, focus on the, ne getting you ny ruling
on the alien tort statute, and then you-all give sone serious
t hought to whether you can resolve this case, all right?

MR O CONNOR:  Your Honor, John O Connor. Do |
understand that on the 12(b)(6) issue, that functionally, the
Court is just denying a 12(b)(6) nmotion? Not denying us the
opportunity to file one at this tinme but saying we're not doing
12(b)(6) notions in this case?

THE COURT: You've had so many shots at --
prelimnary shots at this pleading for various reasons, we're
not going to have another one at this point as to the adequacy

of the allegations in the conplaint. Yeah, that's right.
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MR. O CONNOR:  Your Honor, we won the | ast one that
we had on the second anended conplaint, and this conpl aint has
never been tested on 12(b)(6) because Judge Lee entered
j udgnment on other drafts.

MR. LoBUE: Your Honor, Robert LoBue. If I may, |
woul d just point out that earlier in this case, Judge Lee
sustai ned the sufficiency of an earlier conplaint that was | ess
detailed on the, on the allegations of conspiracy than the one
that is now offered.

THE COURT: Yeabh.

MR LoBUE: So | -- that's all | really have to say.

THE COURT: Yeah, | think, M. O Connor, that CAC
has had sufficient opportunities to test at the pleading
stage -- at the pleading stage, there's enough. The Fourth
Circuit wants this case addressed on nore of the nerits, the
legal nmerits, not the pleading nerits per se. W're going to
get the depositions done, and let's see where we go fromthere.
But this case does have to nove one way or the other, and there
aren't going to be any nore interlocutory interruptions. W
need to get it done.

So that's ny ruling. Hopefully, you'll be able to
wor k these depositions out as expeditiously as possible, and |
t hi nk you shoul d give serious thought to seeing if you can
resolve this litigation, but if not, we'll see you down the

road. Al right?
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cal endar

right?

MR LoBUE:

is off for

THE COURT:

MR

THE

THE

THE

LoBUE:

COURT:

LoBUE:
COURT:
LoBUE:
COURT:

LoBUE:

Thank you, Your
t onorrow t hen?
Correct, yes.

Thank you.

Nobody needs to appear tonorrow,

Honor . |

13

take it the

al |

Al right.

kay. Thank you. Good- bye.
Thank you, Your Honor.

Bye- bye.

Bye.

(Which were al

t he proceedi ngs

had at this tine.)
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