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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Docket Nos. 13-981, 13-999, 13-1002, 13-1003, and 13-1662

IBRAHIM TURKMEN, AKHIL SACHDEVA, AHMER IQBAL
ABBASI, ANSER MEHMOOD, BENAMAR BENATTA,
AHMED KHALIFA, SAEED HAMMOUDA, AND PURNA
BAJRACHARYA, ON BEHALF OF THEMSELVES AND ALL
OTHERS SIMILARLY SITUATED,
PLAINTIFFS-APPELLEES-CROSS-APPELLANTS

.

DENNIS HASTY, FORMER WARDEN OF THE
METROPOLITAN DETENTION CENTER, MICHAEL ZENK,
FORMER WARDEN OF THE METROPOLITAN DETENTION
CENTER, JAMES SHERMAN, FORMER METROPOLITAN

DETENTION CENTER ASSOCIATE WARDEN FOR
CUSTODY, DEFENDANTS-APPELLANTS

JOHN ASHCROFT, FORMER ATTORNEY GENERAL OF
THE UNITED STATES, ROBERT MUELLER, FORMER
DIRECTOR, FEDERAL BUREAU OF INVESTIGATION,
JAMES W. ZIGLAR, FORMER COMMISSIONER,
IMMIGRATION AND NATURALIZATION SERVICE,
DEFENDANTS-CROSS-APPELLEES

SALVATORE LOPRESTI, FORMER METROPOLITAN
DETENTION CENTER CAPTAIN, JOSEPH CUCITI,
FORMER METROPOLITAN DETENTION CENTER
LIEUTENANT, DEFENDANTS

DOCKET ENTRIES

Y]



DOCKET
DATE NUMBER PROCEEDINGS
3/15/13 1 NOTICE OF CIVIL APPEAL, with
district court docket, on behalf of
Appellant Dennis Hasty, FILED.
[880930] [13-981] [Entered: 03/19/
2013 03:11 PM]
sk k k k %
3/18/13 5 NOTICE OF CIVIL APPEAL, with
district court docket, on behalf of
Appellant James Sherman, FILED.
[881478] [13-999] [Entered: 03/20/
2013 09:26 AM]
k k k k %
4/25/13 1 NOTICE OF CIVIL APPEAL,
[from case with district court docket, on behalf
13-1662] of Appellants Purna Bajracharya,
Benamar Benatta, Saeed Hammou-
da, Ahmed Khalifa, Anser Meh-
mood, Akhil Sachdeva and Ibrahim
Turkmen, FILED. [924303] [13-1662]
[Entered: 05/01/2013 12:07 PM ]
sk k k k %
4/25/13 5 AMENDED NOTICE OF APPEAL,
[from case with copy of district court docket, on
13-1662] behalf of Appellant Purna Bajra-

charya, Benamar Benatta, Saeed
Hammouda, Ahmed Khalifa, Anser
Mehmood, Akhil Sachdeva and Ibra-
him Turkmen, FILED. [924331] [13-
1662] [Entered: 05/01/ 2013 12:17 PM]



DATE

DOCKET

NUMBER PROCEEDINGS

5/10/13

5/16/13

5/16/13

95

100

102

MOTION, to extend time, to con-
solidate appeals, on behalf of Appel-
lee Ahmer Abbasi, Purna Bajra-
charya, Benamar Benatta, Saeed
Hammouda, Ahmed Khalifa, An-
ser Mehmood, Akhil Sachdeva
and Ibrahim Turkmen in 13-981,
FILED. Service date 05/10/2013 by
email. [933979] [13-981, 13-999, 13-
1002, 13-1003] [Entered: 05/10/2013
01:19 PM]

MOTION ORDER, granting motion
to consolidate appeals [95] filed by
Appellee Ibrahim Turkmen, Akhil
Sachdeva, Ahmer Abbasi, Anser
Mehmood, Benamar Benatta, Ah-
med Khalifa, Saeed Hammouda and
Purna Bajracharya in 13-981, by
Christopher F. Droney, Circuit
Judge., FILED. [939129] [100] [13-
981, 13-999, 13-1002, 13-1003] [En-
tered: 05/16/2013 09:01 AM]

MOTION ORDER, granting mo-
tion to consolidate appeals [933941-
3] filed by Appellant Ibrahim Turk-
men, Akhil Sachdeva, Anser Meh-
mood, Benamar Benatta, Ahmed
Khalifa, Saeed Hammouda and Pur-
na Bajracharya, by Christopher F.
Droney, Circuit Judge., FILED.



DATE

DOCKET

NUMBER PROCEEDINGS

5/16/13

5/16/13

6/24/13

12/17/13

12/17/13

103

104

[939140] [102] [13-1662] [Entered:
05/16/2013 09:09 AM]

NOTE: See lead case, 13-981, con-
taining complete set of docket en-
tries. [939474] [13-1662] [Entered:
05/16/2013 11:06 AM]

CAPTION, consolidate appeals,
AMENDED. [939486] [13-981, 13-
999, 13-1002, 13-1003, 13-1662] [En-
tered: 05/16/2013 11:09 AM]

L S T T

CAPTION, Ahmer Abbasi, Plaintiff-
Appellee-Cross-Appellant, AMEN-
DED. [973176] [13-981] [Entered:
06/24/2013 11:51 AM]

L S T T

DEFERRED APPENDIX, volume
1 of 2, on behalf of Appellant-Cross-
Appellee James Sherman in 13-981,
Appellant James Sherman in 13-999,
FILED. Service date 12/17/2013
by CM/ECF. [1116947] [13-981, 13-
999, 13-1002, 13-1003, 13-1662] [En-
tered: 12/17/2013 04:02 PM]

DEFERRED APPENDIX, volume
2 of 2, on behalf of Appellant-Cross-
Appellee James Sherman in 13-981,
Appellant James Sherman in 13-999,
FILED. Service date 12/17/2013



DATE

DOCKET

NUMBER PROCEEDINGS

12/26/13

12/26/13

12/27/13

12/30/13

213

214

by CM/ECF. [1117099] [13-981, 13-
999, 13-1002, 13-1003, 13-1662] [En-
tered: 12/17/2013 05:01 PM]

FINAL FORM BRIEF, on behalf
of Cross-Appellee John Asheroft and
Robert Mueller in 13-981, Appellee
John Ashcroft and Robert Mueller
in 13-1662, FILED. Service date
12/26/2013 by CM/ECF. [1122326]
[13-981, 13-1662] [Entered: 12/26/
2013 08:48 PM]

CORRECTED BRIEF, on behalf of
Cross-Appellee John Ashcroft and
Robert Mueller in 13-981, Appellee
John Ashcroft and Robert Mueller
in 13-1662, FILED. Service date
12/26/2013 by CM/ECF. [1122327]
[13-981, 13-1662] [Entered: 12/26/
2013 08:54 PM]

FINAL FORM BRIEF, on behalf
of Cross-Appellee James W. Ziglar,
FILED. Service date 12/27/2013 by
CM/ECF, US mail. [1122689] [13-
981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 12/27/2013 01:05
PM]

DEFECTIVE DOCUMENT, Cor-
rected Brief, [214], on behalf of
Cross-Appellee John Ashcroft and
Robert Mueller, FILED. [1123165]



DATE

DOCKET
NUMBER

PROCEEDINGS

12/31/13

12/31/13

12/31/13

219

220

221

[13-981] [Entered: 12/30/2013 10:45
AM]

L S T T

FINAL FORM BRIEF, on behalf
of Appellee-Cross-Appellant Ahmer
Abbasi, Purna Bajracharya, Bena-
mar Benatta, Saeed Hammou-
da, Ahmed Khalifa, Anser Meh-
mood, Akil Sachveda and Ibrahim
Turkmen in 13-981, FILED. Ser-
vice date 12/31/2013 by CM/ECF.
[1123971] [13-981, 13-999, 13-1002,
13-1003, 13-1662] [Entered: 12/31/
2013 09:55 AM]

FINAL FORM REPLY BRIEF, on
behalf of Appellee-Cross-Appellant
Ahmer Abbasi, Purna Bajracharya,
Benamar Benatta, Saeed Hammou-
da, Ahmed Khalifa, Anser Meh-
mood, Akil Sachveda and Ibrahim
Turkmen in 13-981, FILED. Ser-
vice date 12/31/2013 by CM/ECF.
[1123993] [13-981, 13-999, 13-1002,
13-1003, 13-1662] [Entered: 12/31/
2013 10:07 AM]

FINAL FORM BRIEF, on behalf
of Appellant-Cross-Appellee James
Sherman in 13-981, Appellant James
Sherman in 13-999, FILED. Ser-
vice date 12/31/2013 by CM/ECF.



DATE

DOCKET

NUMBER PROCEEDINGS

12/31/13

12/31/13

12/31/13

1/2/14

222

223

224

225

[1124154] [13-981, 13-999, 13-1002,
13-1003, 13-1662] [Entered: 12/31/
2013 11:38 AM]

FINAL FORM REPLY BRIEF, on
behalf of Appellant-Cross-Appellee
James Sherman in 13-981, Appellant
James Sherman in 13-999, FILED.
Service date 12/31/2013 by CM/
ECF. [1124156] [13-981, 13-999, 13-
1002, 13-1003, 13-1662] [Entered:
12/31/2013 11:38 AM]

FINAL FORM BRIEF, on behalf
of Appellant-Cross-Appellee Dennis
Hasty, FILED. Service date 12/31/
2013 by CM/ECF. [1124325] [13-
981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 12/31/2013 02:49
PM]

FINAL FORM REPLY BRIEF,
on behalf of Appellant-Cross-
Appellee Dennis Hasty, FILED.
Service date 12/31/2013 by CM/
ECF. [1124326] [13-981, 13-999, 13-
1002, 13-1003, 13-1662] [Entered:
12/31/2013 02:50 PM]

FINAL FORM BRIEF, on behalf
of Cross-Appellee John Asheroft and
Robert Mueller in 13-981, Appellee
John Asheroft and Robert Mueller
in 13-1662, FILED. Service date



DATE

DOCKET

NUMBER PROCEEDINGS

1/6/14

5/1/14

6/17/15

6/17/15

6/17/15

226

254

266

267

268

12/26/2013 by CM/ECF. [1125196]
[13-981, 13-1662] [Entered: 01/02/
2014 04:41 PM]

CURED DEFECTIVE DOCU-
MENT: BRIEF, [216], on behalf
of—dJohn Asheroft and Robert Muel-
ler in 13-999, FILED. [1125968]
[13-981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 01/06/2014 11:54
AM]

EE S T S

CASE, before RSP, RR, RCW,
C.JJ., HEARD. [1214414] [13-981,
13-999, 13-1002, 13-1003, 13-1662]
[Entered: 05/01/2014 12:38 PM]

EE S T T

OPINION, affirming in part, re-
versing in part and remanding to the
district court for further proceed-
ings, by RSP, RR, RCW, C.JJ,
FILED. [1534154] [13-981, 13-999,
13-1002, 13-1003, 13-1662] [ Entered:
06/17/2015 09:37 AM]

OPINION, Concurring & Dissent-
ing, by judge RR, FILED.
[1534171] [13-981, 13-999, 13-1002,
13-1003, 13-1662] [Entered: 06/17/
2015 09:43 AM]

CERTIFIED ORDER, dated 06/17/



DATE

DOCKET

NUMBER PROCEEDINGS

6/17/15

6/17/15

7/15/15

7/17/15

269

273

288

292

2015, to EDNY (BROOKLYN), IS-
SUED. [1534177] [13-981, 13-999,
13-1002, 13-1003, 13-1662] [Entered:
06/17/2015 09:47 AM]

CAPTION, per opinion filed 06/17/
15, AMENDED. [1534202] [13-
981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 06/17/2015 10:00
AM]

JUDGMENT, FILED. [1534773]
[13-981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 06/17/2015 03:28
PM]

EE S T S

MOTION, to extend time, on behalf
of Cross-Appellee John Asheroft and
Robert Mueller in 13-981, Appellee
John Ashcroft and Robert Mueller
in 13-1662, FILED. Service date
07/15/2015 by CM/ECF. [1554782]
[13-981, 13-1002, 13-1003, 13-1662,
13-999] [Entered: 07/15/2015 03:30
PM]

MOTION ORDER, granting motion
to extend time [288] filed by Cross-
Appellee John Asheroft and Robert
Mueller, Appellee John Asheroft and
Robert Mueller, by RCW, FILED.
[1556262] [292] [13-981, 13-999, 13-
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DATE

DOCKET

NUMBER PROCEEDINGS

8/14/15

8/17/15

8/17/15

295

298

300

1002, 13-1003, 13-1662] [Entered:
07/17/2015 09:05 AM]

L T T

PETITION FOR REHEARING/
REHEARING EN BANC, on be-
half of Cross-Appellee John Ash-
croft and Robert Mueller in 13-981,
Appellee John Asheroft and Robert
Mueller in 13-1662, FILED. Ser-
vice date 08/14/2015 by CM/ECF.
[1577280] [13-981, 13-1002, 13-1003,
13-1662, 13-999] [Entered: 08/14/
2015 08:58 PM]

L T T

PETITION FOR REHEARING/
REHEARING EN BANC, on be-
half of Cross-Appellee James W.
Ziglar in 13-981, James W. Ziglar
in 13-1003, FILED. Service date
08/17/2015 by CM/ECF. [1577932]
[13-981, 13-1002, 13-1003, 13-1662,
13-999] [Entered: 08/17/2015 02:23
PM]

PETITION FOR REHEARING/
REHEARING EN BANC, on
behalf of Appellant-Cross-Appellee
Dennis Hasty in 13-981, FILED.
Service date 08/17/2015 by CM/
ECF. [1578382] [13-981, 13-1002,



11

DATE

DOCKET

NUMBER PROCEEDINGS

8/17/15

8/18/15

8/18/15

302

306

13-1003, 13-1662, 13-999] [Entered:
08/17/2015 07:47 PM]

PETITION FOR REHEARING/
REHEARING EN BANC, on be-
half of Appellant-Cross-Appellee
James Sherman in 13-981, Appellant
James Sherman in 13-999, FILED.
Service date 08/17/2015 by CM/
ECF. [1578389] [13-981, 13-1002,
13-1003, 13-1662, 13-999] [Entered:
08/17/2015 09:57 PM]

DEFECTIVE DOCUMENT, PE-
TITION FOR REHEARING/
REHEARING EN BANC, [300], on
behalf of Appellant-Cross-Appellee
Dennis Hasty in 13-981, Dennis Has-
ty in 13-999, 13-1003, Appellee Den-
nis Hasty in 13-1662, FILED.
[1578456] [13-981, 13-999, 13-1002,
13-1003, 13-1662] [Entered: 08/18/
2015 09:03 AM]

EE S T T

PETITION FOR REHEARING/
REHEARING EN BANC, on be-
half of Appellant-Cross-Appellee
Dennis Hasty in 13-981, FILED.
Service date 08182015 by CM/
ECF. [1578839] [13-981, 13-1002,
13-1003, 13-1662, 13-999] [Entered:
08/18/2015 12:08 PM]
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DATE

DOCKET

NUMBER PROCEEDINGS

8/18/15

8/18/15

8/18/15

8/18/15

307

308

309

[CV)
—
—

DEFECTIVE DOCUMENT, PE-
TITION FOR REHEARING/
REHEARING EN BANC, [306], on
behalf of Appellant-Cross-Appellee
Dennis Hasty in 13-981, FILED.
[1578871] [13-981, 13-999, 13-1002,
13-1003, 13-1662] [Entered: 08/18/
2015 12:21 PM]

PETITION FOR REHEARING/
REHEARING EN BANC, on
behalf of Appellant-Cross-Appellee
Dennis Hasty in 13-981, FILED.
Service date 08182015 by CM/
ECF. [1579002] [13-981, 13-1002,

13-1003, 13-1662, 13-999] [Entered:
08/18/2015 01:41 PM]

CURED DEFECTIVE PETITION
FOR REHEARING/REHEARING
EN BANC [308], on behalf of
Appellant-Cross-Appellee Dennis
Hasty in 13-981, FILED. [1579093]
[13-981, 13-999, 13-1002, 13-1003,
13-1662] [Entered: 08182015 02:32
PM]

ORDER, dated 08/18/2015,
that Plaintiffs-Appellees-Cross-
Appellants shall file a combined
response to the petitions for re-
hearing or rehearing en banc filed
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DATE

DOCKET
NUMBER

PROCEEDINGS

8/25/15

9/11/15

317

319

by  Defendants-Appellants  and
Defendants-Cross-Appellees. Plain-
tiffs shall submit their response,
which shall not exceed thirty (30)
pages, excluding material not count-
ed under Federal Rule of Appellate
Procedure 32, no later than Tuesday,
September 8, 2015, FILED.
[1579167] [13-981, 13-999, 13-1002,
13-1003, 13-1662] [Entered: 08/18/
2015 03:04 PM]

EE S T R

MOTION ORDER, granting motion
to extend time [313] filed by
Appellee-Cross-Appellant  Ibrahim
Turkmen, Akil Sachveda, Ahmer
Abbasi, Anser Mehmood, Bena-
mar Benatta, Ahmed Khalifa, Sa-
eed Hammouda, Purna Bajracharya
and Appellee Asif-Ur-Rehman Saf-
fi, Syed Amjad Ali Jaffri, Shakir
Baloch, Hany Ibrahim, Yasser
Ebrahim, Ashraf Ibrahim and Akhil
Sachdeva in 13-981, by RSP,
FILED. [1583670] [317] [13-981,
13-999, 13-1002, 13-1003, 13-1662]
[Entered: 08/25/2015 08:57 AM]

OPPOSITION TO PETITION FOR
REHEARING/REHEARING EN
BANC, for rehearing en banc [308],
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DATE

DOCKET

NUMBER PROCEEDINGS

10/29/15

326

for rehearing en banc [306], for
rehearing en banc [301], for rehear-
ing en banc [300], for rehearing en
banc [298], for rehearing en banc
[295], on behalf of Appellee-Cross-
Appellant Ahmer Abbasi, Purna
Bajracharya, Benamar Benatta,
Saeed Hammouda, Ahmed Khalifa,
Anser Mehmood, Ibrahim Turkmen
and Appellee Akhil Sachdeva in 13-
981, Appellee Ahmer Abbasi, Purna
Bajracharya, Benamar Ben-
atta, Saeed Hammouda, Ahmed Kha-
lifa, Anser Mehmood, Akhil Sachdeva
and Ibrahim Turkmen in 13-1002,
13-1003, Appellant Purna Bajrachar-
ya, Benamar Benatta, Sa-
eed Hammouda, Ahmed Khalifa, An-
ser Mehmood, Akhil Sachdeva and
Ibrahim Turkmen in 13-1662, 13-
999, FILED. Service date 09/11/
2015 by CM/ECF. [1596131] [13-
981, 13-1002, 13-1003, 13-1662, 13-
999] [Entered: 09/11/2015 11:37 AM]

ORDER, petition for rehearing or
in the alternative for rehearing en
banc denied, for Cross-Appellees
John Ashcroft and Robert Mueller,
FILED. [1631006] [13-981, 13-999,
13-1002, 13-1003, 13-1662] [ Entered:
10/29/2015 02:58 PM]
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DATE

DOCKET

NUMBER PROCEEDINGS

10/29/15

10/29/15

10/29/15

12/11/15

327

328

330

ORDER, petition for rehearing or in
the alternative for rehearing en banc
denied, for Cross-Appellee James
W. Ziglar, FILED. [1631013] [13-
981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 10/29/2015 03:04
PM]

ORDER, petition for rehearing or in
the alternative for rehearing en banc
denied, for Appellant-Cross-Appellee
Dennis Hasty, FILED. [1631022]
[13-981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 10/29/2015 03:12
PM]

ORDER, vacating previous orders
[326], [327], [328] dated 10/29/
2015, denying the petitions for re-
hearing or rehearing en banc filed
by Cross-Appellees John Ashcroft
and Robert Mueller, Cross-Appellee
James W. Ziglar, and Appellant-
Cross-Appellee  Dennis  Hasty,
FILED. [1631058] [13-999, 13-981,
13-1002, 13-1003, 13-1662] [Entered:
10/29/2015 03:39 PM]

EN BANC OPINION, denying, by
DJ, JAC, RSP, RR, RCW, PWH,
DAL, GEL, DC, RJL, SLC, CFD,
concurring-RSP, RCW, dissenting-
DJ, JAC, RR, PWH, DAL, CFD,
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DATE

DOCKET

NUMBER PROCEEDINGS

12/11/15

12/11/15

332

333

FILED. [1661595] [13-981, 13-999,
13-1002, 13-1003, 13-1662] [Entered:
12/11/2015 09:08 AM]

OPINION, Concurring, by judge
RSP, RCW, FILED. [1661598] [13-
981, 13-999, 13-1002, 13-1003, 13-
1662] [Entered: 12/11/2015 09:10
AM]

OPINION, Dissenting, by judge DJ,
JAC, RR, PWH, DAL, CFD,
FILED. [1661601] [13-981, 13-999,
13-1002, 13-1003, 13-1662] [ Entered:
12/11/2015 09:11 AM]
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK
(BROOKLYN)

No. 02-CV-2307

IBRAHIM TURKMEN, AKHIL SACHDEVA, AHMER IQBAL
ABBASI, ANSER MEHMOOD, BENAMAR BENATTA,
AHMED KHALIFA, SAEED HAMMOUDA, AND PURNA RAJ
BAJRACHARYA ON BEHALF OF THEMSELVES AND ALL
OTHERS SIMILARLY SITUATED, PLAINTIFFS

.

JOHN ASHCROFT, FORMER ATTORNEY GENERAL OF
THE UNITED STATES, ROBERT MUELLER, DIRECTOR
OF THE FEDERAL BUREAU OF INVESTIGATION,
JAMES W. ZIGLAR, FORMER COMMISSIONER OF THE
IMMIGRATION AND NATURALIZATION SERVICE,
DENNIS HASTY, FORMER WARDEN OF THE
METROPOLITAN DETENTION CENTER (MDCQ),
MICHAEL ZENK, FORMER WARDEN MDC, JAMES
SHERMAN, FORMER MDC ASSOCIATE WARDEN FOR
CUSTODY, SALVATORE LOPRESTI, FORMER MDC
CAPTAIN, AND JOSEPH CUCITI, FORMER MDC
LIEUTENANT, DEFENDANTS

DOCKET ENTRIES
DOCKET
DATE NUMBER PROCEEDINGS
4/17/02 1 Complaint filed and summons issued

as to defendant(s) John Ashecroft,
Dennis Hasty, John Does 1-10, Ro-
bert Mueller, James W. Ziglar. Fil-
ing fee $150.00. Receipt number:
260540.. Filed by Barbara J. Ol-
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DATE

DOCKET
NUMBER

PROCEEDINGS

7/27/02

6/18/03

9/9/04

8

28

103

shansky on behalf of Syed Amjad
Ali Jaffri, Asif-Ur-Rehman Saffi,
Ibrahim Turkmen. (Attachments:
# 1 Civil Cover Sheet) (Bowens,
Priscilla) (Entered: 04/17/2002)

L S T T

Amended complaint. Filed by Bar-
bara J. Olshansky on behalf of Akil
Sachveda, Shakir Baloch, Hany
Ibrahim, Yasser Ebraheim, Syed
Amjad Ali Jaffri, Asif-Ur-Rehman
Saffi, Ibrahim Turkmen. (Related
document(s) 1 ) (DiLorenzo, Krista)
(Entered: 07/31/2002)

L S T T

AMENDED COMPLAINT (Sec-
ond) against John Asheroft, Dennis
Hasty, John Does 1-20, Robert
Mueller, John Roes 1-20, Michael
Zenk, James W. Ziglar, filed by
Shakir Baloch, Yasser Ebrahim,
Hany Ibrahim, Syed Amjad Ali
Jaffri, Akil Sachveda, Asif-Ur-
Rehman Saffi, Ibrahim Turkmen.
(DiLorenzo, Krista) (Entered: 06/
19/2003)

L S T T

Notice of MOTION to Intervene by
Javaid Iqbal, Ehab Elmaghraby.
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DATE

DOCKET

NUMBER PROCEEDINGS

9/9/04

9/13/04

9/13/04

9/22/04

104

109

(Attachments: # 1 Declaration # 2
Certificate of Service) (Reinert, Ale-
xander) (Entered: 09/09/2004)

MOTION to Intervene , Memoran-
dum, of Law 1 Support of Interven-
tion by Ehab Elmaghraby, Javaid
Igbal. (Attachments: # 1 Certifi-
cate of Service) (Reinert, Alexander)
(Entered: 09/09/2004)

EE S T T

ORDER. This Court orders that
plaintiffs’ motion to amend as set
forth in paragraphs 1, 2, 3, 4, 5, §,
9, and 10 of plainitffs’ Notice of Mo-
tion for Leave to Amend the Com-
plaint be granted. Signed by Judge
Cheryl L. Pollak on 09/10/04. (Cag-
giano, Diana) (Entered: 09/13/
2004)

L S T T

AMENDED COMPLAINT (Third
Amended Class Action Complaint)
against all defendants all defend-
ants., filed by all plaintiffs. (Chang,
Nancy) (Entered: 09/13/2004)

L S T T

ORDER granting 103 Motion to In-
tervene, granting 104 Motion to In-
tervene. Signed by JudgeCheryl L.
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DATE

DOCKET

NUMBER PROCEEDINGS

1/25/05

7/11/05

6/14/06

8/10/06

205

336

507

538

Pollak on 9/14/04. (Greene, Donna)
(Entered: 09/22/2004)

L T T

MOTION to Dismiss the Third
Amended Complaint by James W.
Ziglar, Dennis Hasty, United States,
Michael Zenk, John Asheroft,
Robert Mueller. Responses due by
1/10/2005 (Attachments: # 1 Mem-
orandum of Law in Support # 2
Exhibit Government’s Exhibits A,
B, and C) (Molina, Ernesto) (En-
tered: 01/25/2005)

L T T

MOTION to Dismiss Third Amen-
ded Complaint by James Sherman.
(Attachments: # 1 Memorandum
of Law in Support) (Sullivan, Thom-
as) (Entered: 07/11/2005)

EE S T R

ORDER granting in part and deny-
ing in part the defendants’ motion
to dismiss. Ordered by Judge John
Gleeson on June 14, 2006. (Glee-
son, John) (Entered: 06/14/2006)

L S T T

NOTICE OF APPEAL by Dennis
Hasty. Filing fee $ 455, receipt
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DATE

DOCKET

NUMBER PROCEEDINGS

8/11/06

8/11/06

8/14/06

8/30/06

540

541

542

550

number 1944871. (Murphy, Justin)
(Entered: 08/10/2006)

L T T

NOTICE OF APPEAL as to 507
Order by James W. Ziglar. Filing
fee $ 455, receipt number 1946391.
(Bakhos, Bassel) (Entered: 08/11/
2006)

EE S T T

NOTICE OF APPEAL as to 507
Order by James Sherman. Fil-
ing fee $ 455, receipt number
1946975. (Sullivan, Thomas) (En-
tered: 08/11/2006)

NOTICE OF APPEAL as to 507
Order by John Ashcroft, Robert
Mueller. Filing fee $ 455. (Bar-
ghaan, Dennis) (Entered: 08/14/
2006)

L S T T

JUDGMENT that pltfs. motion for
certification is granted; and that
final judgment is hereby entered on
claims 1, 2, 24, 25, and to the extent
it was dismissed by the Memoran-
dum and Order of June 14,2006 on
claim 5. Ordered by Judge Clerk of
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DATE

DOCKET
NUMBER

PROCEEDINGS

9/8/06

8/14/09

556

Court on 822/06. (Greene, Donna)
(Entered: 08/30/2006)

L T T

NOTICE OF APPEAL as to 550
Clerk’s Judgment,, 544 Order, 507
Order by Ibrahim Turkmen, Shakir
Baloch, Hany Ibrahim, Yasser Eb-
rahim, Ashraf Ibrahim, akhil sach-
deva, Asif-Ur-Rehman Saffi. Filing
fee $ 455, receipt number 1988819.
(Winger, Michael) (Entered: 09/08/
2006)

EE S T T

Minute Entry for Settlement Con-
ference held on 8/13/2009 proceed-
ings held before Chief Magistrate
Judge Steven M. Gold: Meerepol
et al. for Turkmen plaintiffs, Reinert
et al. for Igbal, Handler et al. for
United States. Settlement agree-
ment reached with Turkmen MDC
plaintiffs and United States. Coun-
sel will submit a stipulation discon-
tinuing these claims, or a status re-
port on their efforts to do so, by Oc-
tober 1. A further settlement con-
ference with Igbal and the United
States will be held at 10:00 a.m. on
September 8. Principals with full
settlement authority must be pre-
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DATE

DOCKET
NUMBER

PROCEEDINGS

11/24/09

2/25/10

700

sent or available by telephone. Ar-
gument on defendants’ motion to
stay is adjourned without date, to be
rescheduled if a settlement is not
reached on September 8. (Vasquez,
Lea) (Entered: 08/14/2009)

L S T T

Minute Entry for Interim Pretrial
Conference held on 11/23/2009 be-
fore Chief Magistrate Judge Ste-
ven M. Gold: Meerepol et al for
plaintiffs, Handler for US, Barghaan
for Asheroft, other counsel. Discus-
sion of plaintiffs’ intention to move
for leave to file a Fourth Amended
Complaint held. No further action
will be taken at this time in light of
the pending proceedings before the
Second Clrcuit Court of Appeals.
(Tape # FTR 3:38-4:01.) (Vasquez,
Lea) (Entered: 11/24/2009)

L S T T

MANDATE of USCA as to 540
Notice of Appeal filed by James
W. Ziglar, 542 Notice of Appeal filed
by Robert Mueller, John Asheroft,
556 Notice of Appeal, filed by Sha-
kir Baloch, akhil sachdeva, Ashraf
Ibrahim, Yasser Ebrahim, Asif-Ur-
Rehman Saffi, Ibrahim Turkmen,
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DATE

DOCKET

NUMBER PROCEEDINGS

3/25/10

704

Hany Ibrahim, 538 Notice of Appeal
filed by Dennis Hasty, 541 Notice of
Appeal filed by James Sherman.
The cross-appeals were ordered on
the District Court’s record and the
parties brief. It is Ordered that the
Order of the District Court is
affirmed in part, vacated in part and
remanded for further proceedings
in accordance with the opinion of
this Court. Issued as Mandate:
2/25/10. USCA # 06-3745-cv (L);
06-3785-cv(CON); 06-3789-cv(CON);
06-3800-cv(CON):  06-4187-cv(XAP).
Chambers notified. (Attachments:
# 1 Opinion) (McGee, Mary Ann)
(Entered: 03/03/2010)

L S T T

MOTION to Intervene and to
Amend the Complaint by Akil
Sachveda, Ibrahim Turkmen, Ah-
mer Abbasi, Anser Mehmood, Be-
namar Benatta, Ahmed Khalifa, Sa-
eed Hammouda, Purna Bajracharya.
(Attachments: # 1 Memorandum
in Support, # 2 Certificate of Ser-
vice, # 3 Letter regarding motion)
(Meeropol, Rachel) (Entered: 03/25/
2010)
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DATE

DOCKET

NUMBER PROCEEDINGS

6/23/10

6/30/10

714

Minute Entry for Motion Hearing
held on 6/22/2010 before Chief Mag-
istrate Judge Steven M. Gold re 704
MOTION to Intervene and to
Amend the Complaint filed by Be-
namar Benatta, Ahmed Khalifa,
Saeed Hammouda, Ahmer Abbasi,
Ibrahim Turkmen, Purna Bajra-
charya, Akil Sachveda, Anser Meh-
mood: Meeropol et al for plaintiffs;
Handler for United States; Bar-
ghaan for defendant Ashcroft; Law-
rence for defendant Mueller; Samp-
son for defendant Ziglar; Murphy
for defendant Hasty; Klein for de-
fendant Zenk; no appearance for de-
fendant Sherman; no appearance for
defendant LoPresti; Wolin for de-
fendant Cuciti. Oral argument held
on plaintiffs’ motion for intervention
and leave to amend. Decision re-
served. (Court Reporter Sheldon
Silverman.) (Vasquez, Lea) (En-
tered: 06/23/2010)

REPORT AND RECOMMENDA-
TIONS re 704 MOTION to Inter-
vene and to Amend the Complaint,
respectfully recommending that
plaintiffs’ motion for leave to inter-
vene and to file a Fourth Amended
Complaint be granted. Objections
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DATE

DOCKET

NUMBER PROCEEDINGS

7/21/10

8/4/10

8/11/10

8/26/10

721

24

to R&R due by 7/19/2010. Ordered
by Chief Magistrate Steven M. Gold
on 6/30/2010. (O’Connor, Erin)
(Entered: 06/30/2010)

EE S T S

OBJECTION to 714 Report and
Recommendations (on behalf of
remaining indwidual defendants)
filed by John Ashcroft. (Attach-
ments: # 1 Exhibit A) (Barghaan,
Dennis) (Entered: 07/21/2010)

REPLY in Opposition re 717 Objec-
tion to Report and Recommenda-
tions filed by Ahmer Abbasi, Pur-
na Bajracharya, Benamar Benatta,
Saeed Hammouda, Ahmed Khalifa,
Anser Mehmood, Akil Sachveda,
Ibrahim Turkmen. (Attachments:
# 1 Exhibit 1) (Meeropol, Rachel)
(Entered: 08/04/2010)

L T T

REPLY in Support of Objections to
Report and Recommendation filed
by John Asheroft. (Barghaan, Den-
nis) (Entered: 08/11/2010)

L S T T

ORDER: Please see the attached
order granting the motion for leave
to intervene and to file a Fourth
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DATE

DOCKET

NUMBER PROCEEDINGS

9/13/10

11/12/10

11/12/10

726

735

736

Amended Complaint, 704, upon
the recommendation of Magistrate
Judge Gold, 714. Ordered by
Judge John Gleeson on &26/2010.
(Reddy, Anitha) (Entered: 08/26/
2010)

L S T T

AMENDED COMPLAINT (Fourth
Amended Complaint) against John
Asheroft, Joseph Cuciti, Dennis
Hasty, Salvatore LoPresti, Robert
Mueller, James Sherman, Michael
Zenk, James W. Ziglar, filed by
Ahmer Abbasi, Benamar Benatta,
Purna Bajracharya, Saeed Ham-
mouda, Ibrahim Turkmen, Ahmed
Khalifa, Akil Sachveda, Anser Meh-
mood. (Attachments: # 1 Certifi-
cate of Service) (Meeropol, Rachel)
(Entered: 09/13/2010)

EE S T S

MOTION to Dismiss Fourth Amen-
ded Complaint by John Asheroft.
Responses due by 12/23/2010 (Bar-
ghaan, Dennis) (Entered: 11/12/ 2010)

MEMORANDUM in Support re
735 MOTION to Dismiss Fourth
Amended Complaint filed by John
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DATE

DOCKET

NUMBER PROCEEDINGS

11/12/10

11/12/10

11/12/10

11/12/10

11/12/10

11/12/10

137

738

739

740

743

44

Asheroft. (Barghaan, Dennis) (En-
tered: 11/12/2010)

MOTION to Dismiss Fourth Amen-
ded Complaint by James W. Zig-
lar. (McDaniel, William) (Entered:
11/12/2010)

MEMORANDUM in Support re
737 MOTION to Dismiss Fourth
Amended Complaint filed by James
W. Ziglar. (McDaniel, William)
(Entered: 11/12/2010)

MOTION to Dismiss Jowning De-
fenant Ashcroft’s Motion and Mem-
orandwm by Robert Mueller. (Law-
rence, R.) (Entered: 11/12/2010)

MOTION to Dismiss Plaintiffs’
Fourth Amended Complaint by
James Sherman. Responses due by
12/23/2011 (Attachments: # 1 Me-
morandum in Support) (Roth, De-
bra) (Entered: 11/12/2010)

EE S T S

MOTION to Dismiss Fourth Amend-
ed Complaint by Dennis Hasty.
Responses due by 12/23/ 2010 (Bell,
David) (Entered: 11/12/ 2010)

MEMORANDUM in Support re 743
MOTION to Dismiss Fourth Amen-
ded Complaint filed by Dennis
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DATE

DOCKET

NUMBER PROCEEDINGS

12/23/10

1/12/11

749

1

Hasty. (Bell, David) (Entered:
11/12/2010)

L T T

RESPONSE in Opposition re 745
MOTION to Dismiss Fourth Amen-
ded Complaint, 735 MOTION to
Dismiss Fourth Awmended Com-
plaint, 746 MOTION to Dismiss, 737
MOTION to Dismiss Fourth Amen-
ded Complaint, 739 MOTION to
Dismiss Jowming Defenant Ash-
croft’s Motion and Memorandum,
743 MOTION to Dismiss Fourth
Amended Complaint, 741 MOTION
to Dismiss the Fourth Amended
Complaint, 740 MOTION to Dis-
miss Plaintiffs’ Fourth Amended
Complaint filed by Ahmer Abbasi,
Purna Bajracharya, Benamar Ben-
atta, Saeed Hammouda, Ahmed
Khalifa, Anser Mehmood, Akil Sach-
veda, Ibrahim Turkmen. (Attach-
ments: # 1 Certificate of Service)
(Meeropol, Rachel) (Entered: 12/23/
2010)

L S T T

REPLY in Support re 737 MOTION
to Dismiss Fourth Amended Com-
plaint filed by James W. Zig-
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DATE

DOCKET

NUMBER PROCEEDINGS

1/12/11

1/12/11

1/12/11

1/12/11

1/12/11

752

753

4

755

756

lar. (McDaniel, William) (Entered:
01/12/2011)

REPLY to Response to Motion re
735 MOTION to Dismiss Fourth
Amended Complaint filed by John
Asheroft. (Barghaan, Dennis) (En-
tered: 01/12/2011)

REPLY in Support re 739 MO-
TION to Dismiss Joining Defenant
Asheroft’s Motion and Memoran-
dum (and Joining 752 Defendant
Asheroft’s Reply) filed by Robert
Mueller. (Lawrence, R.) (Entered:
01/12/2011)

REPLY in Support re 741 MOTION
to Dismiss the Fourth Amended
Complaint filed by Michael Zenk.
(Brett, Kinrk) (Entered: 01/12/
2011)

REPLY to Response to Motion re
740 MOTION to Dismiss Plaintiffs’
Fourth Amended Complaint filed
by James Sherman. (Roth, Debra)
(Entered: 01/12/2011)

REPLY in Support re 743 MOTION
to Dismiss Fourth Amended Com-
plaint filed by Dennis Hasty. (Bell,
David) (Entered: 01/12/2011)
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DATE

DOCKET

NUMBER PROCEEDINGS

1/15/13

3/15/13

3/15/13

767

778

179

ORDER granting Motions to Dis-
miss by 735 John Ashecroft, 737
James W. Ziglar, and 739 Robert
Mueller in their entirety; and OR-
DER granting in part and denying
in part Motions to Dismiss by 740
James Sherman, 741 Michael Zenk,
743 Dennis Hasty, 745 Salvatore
LoPresti, and 746 Joseph Cuciti.
Ordered by Judge John Gleeson on
1/15/2013. (O’Reilly, Helen) (En-
tered: 01/15/2013)

EE S T S

NOTICE OF APPEAL as to 767
Order on Motion to Dismiss, by
Dennis Hasty. Filing fee $ 455,
receipt number 0207-6072355. Ser-
vice done electronically. (Lahlou,
Shari) Modified on 3/15/2013 to
reflect service.  (McGee, Mary
Ann). (Entered: 03/15/2013)

EE S T T

NOTICE OF APPEAL as to 767
Order on Motion to Dismiss, by
James Sherman. No fee paid. At-
torney notified. Service done elec-
tronically. (Shur, Justin) Modified
on 3/18/2013 to reflect service and
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DATE

DOCKET

NUMBER PROCEEDINGS

4/8/13

4/11/13

788

fee status. (McGee, Mary Ann).
(Entered: 03/15/2013)

L T T

ORDER granting in part and deny-
ing in part 784 Motion for Entry of
Judgment under Rule 54(b). At the
parties’ mutual agreement and hav-
ing determined that there is no just
reason for delay, the Clerk of Court
is respectfully directed to enter final
judgment pursuant to Fed. R. Civ.
P. 54(b) dismissing Claims One,
Two, Three, and Seven against De-
fendants John Ashecroft, Robert
Mueller and William Ziglar. Plain-
tiffs’ motion for entry of judgment
dismissing Claim Six is denied, as
Defendants Ashcroft, Mueller, and
Ziglar are not named as defendants
in Claim Six. Ordered by Judge
John Gleeson on 4/8/2013. (O’Reilly,
Helen) (Entered: 04/08/2013)

CLERK’S JUDGMENT, Pltff’s mo-
tion for entry of judgment under
Rule 54(b) is granted to the extent
that final judgment is entered pur-
suant to FRCP 54(b) dismissing
Claims One, Two, Three and Seven
against Defendants John Ashcroft,
Robert Mueller and William Ziglar..
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DATE

DOCKET
NUMBER

PROCEEDINGS

4/24/13

4/24/13

790

1

Ordered by Janet Hamilton, Deputy
Clerk, on 4/10/2013. (Piper, Fran-
cine) (Entered: 04/11/2013)

EE S T T

NOTICE OF APPEAL as to 767
Order on Motion to Dismiss, by Ah-
mer Abbasi, Purna Bajracharya,
Benamar Benatta, Saeed Ham-
mouda, Ahmed Khalifa, Anser Meh-
mood. Filing fee $ 455, receipt
number 0207-6154559. Appeal Re-
cord due by 5/8/2013. (Meeropol,
Rachel) (Entered: 04/24/2013)

EE S T T

Subsequent/Amended NOTICE OF
APPEAL 790 as to 767 Order by
Akil Sachveda and Ibrahim Turk-
men. No fee for Amended Appeal.
Service done electronically.  This
Amended Notice of Appeal is being
filed to include Appellants Akil Sach-
veda and Ibrahim Turkman. Please
note: This Amended Notice of
Appeal is being filed by the Appeals
Clerk on behalf of attorney Rachel
Meeropol due to technical difficulties
with her ECF Service. (McGee,
Mary Ann) (Entered: 04/24/2013)
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CHAPTER ONE

INTRODUCTION
L BACKGROUND

On September 11, 2001, terrorists hijacked four air-
planes and flew two of them into the World Trade Center
Towers in New York City and one into the Pentagon in
Arlington, Virginia. The fourth plane crashed into a field
in southwestern Pennsylvania before it could strike a
target in Washington, D.C. The attacks killed more than
3,100 people, including all 246 people aboard the 4 air-
planes.

The Federal Bureau of Investigation (FFBI) immedi-
ately initiated a massive investigation, called “PENTT-
BOM,” into this coordinated terrorist attack. The FBI
investigation focused on identifying the terrorists who
hijacked the airplanes and anyone who aided their efforts.
In addition, the FBI worked with other federal, state, and
local law enforcement agencies to prevent follow-up at-
tacks in this country and against U.S. interests abroad.

Shortly after the attacks, the Attorney General direc-
ted the FBI and other federal law enforcement personnel
to use “every available law enforcement tool” to arrest
persons who “participate in, or lend support to, terrorist
activities.”’ One of the principal responses by law en-
forcement authorities after the September 11 attacks was
to use the federal immigration laws to detain aliens sus-
pected of having possible ties to terrorism. Within 2
months of the attacks, law enforcement authorities had

! Memorandum from Attorney General John Ashcroft to United
States Attorneys entitled “Anti-Terrorism Plan” (September 17,
2001).
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detained, at least for questioning, more than 1,200 citizens
and aliens nationwide.* Many of these individuals were
questioned and subsequently released without being
charged with a criminal or immigration offense. Many
others, however, were arrested and detained for violating
federal immigration law.

Our review determined that the Immigration and Na-
turalization Service (INS) detained 762 aliens as a result
of the PENTTBOM investigation. Of these 762 aliens, 24
were in INS custody on immigration violations prior to
the September 11 attacks. The remaining 738 aliens
were arrested between September 11, 2001, and August 6,
2002, as a direct result of the FBI’s PENTTBOM inves-
tigation. All 762 detainees were placed on what became
known as an “INS Custody List” because of the FBI’s
assessment that they may have had a connection to the
September 11 attacks or terrorism in general, or because
the FBI was unable, at least initially, to determine
whether they were connected to terrorism.

The Government held these aliens in a variety of fed-
eral, local, and private detention facilities across the
United States while the FBI investigated them for ties to
the September 11 attacks or terrorism in general. These

Z In the weeks and months following the attacks, various totals of
the number of people arrested in connection with the September 11
investigation were released by the Department of Justice or ap-
peared in media accounts. A senior official in the Department’s Of-
fice of Public Affairs told the Office of the Inspector General that in
the weeks after the terrorist attacks her office provided frequent
updates to the media on the number of persons questioned, arrested,
and detained by federal, state, and local law enforcement officials.
According to this official, the Public Affairs Office stopped reporting
the cumulative totals after the number reached approximately 1,200,
because the statistics became confusing.



45

facilities included several Federal Bureau of Prisons
(BOP) institutions such as the Metropolitan Detention
Center in Brooklyn, New York; the Federal Detention
Center in Oakdale, Louisiana; and the U.S. Penitentiary
in Leavenworth, Kansas; INS facilities such as the Krome
Service Processing Center in Miami, Florida; and state
and local facilities under contract with the INS to house
federal immigration detainees, such as the Passaic Coun-
ty Jail in Paterson, New Jersey, and the Hudson County
Correctional Center in Kearny, New Jersey.

Soon after these detentions began, the media began to
report allegations of mistreatment of the detainees. For
example, detainees and their attorneys alleged that the
detainees were not informed of the charges against them
for extended periods of time; were not permitted contact
with attorneys, their families, and embassy officials; re-
mained in detention even though they had no involvement
in terrorism; or were physically abused, verbally abused,
and mistreated in other ways while detained.

Several individual detainees and non-profit organiza-
tions filed lawsuits against the Department of Justice
(Department) protesting the lack of public information
about the detainees and the length and conditions of the
detainees’ confinement. For example, the Center for
National Security Studies brought suit against the De-
partment under the Freedom of Information Act seeking
information about the detainees, including their names
and where they were being held.? Five detainees filed a
class action lawsuit alleging they were physically abused,
verbally abused, and held without a legitimate immigra-

3 Center for National Security Studies v. United States Depart-
ment of Justice, 01-civ-2500 (D.D.C. filed December 6, 2002).
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tion or law enforcement purpose long after they received
final removal or voluntary departure orders.” In addi-
tion, advocacy organizations such as Amnesty Interna-
tional and the Lawyers Committee for Human Rights is-
sued reports asserting mistreatment of the detainees or
mishandling of their cases.”

Pursuant to our responsibilities under the USA PA-
TRIOT Act (Patriot Act) and the Inspector General Act,
the Department of Justice Office of the Inspector General
(OIG) initiated this review to examine the treatment of
detainees arrested in connection with the Department’s
September 11 terrorism investigation.® Specifically, the
OIG’s review focused on:

*  Issues affecting the length of the detainees’ con-
finement, including the process undertaken by the
FBI and others to clear individual detainees of a
connection to the September 11 attacks or ter-
rorism in general;

*  Bond determinations for detainees;

* Turkmen v. Asheroft, 02-¢iv-2307 (E.D.N.Y. filed April 17, 2002).

5 See, e.g., “Presumption of Guilt: Human Rights Abuses of Post-
September 11 Detainees,” Human Rights Watch (August 2002); “A
Year of Loss: Reexamining Civil Liberties Since September 11,”
Lawyers Committee for Human Rights (September 5, 2002).

8 Pub. L. No. 107-56 (2001). The USA PATRIOT Act was signed
by the President on October 26, 2001, approximately six weeks after
the September 11 terrorist attacks. The Patriot Act provides new
or enhanced law enforcement authorities, including the sharing of
foreign intelligence information, increased penalties for money laun-
dering and other financial crimes, and stricter controls on immigra-
tion. In addition, Section 1001 of the Patriot Act directs the OIG to
receive and review claims of civil rights or civil liberties violations by
Department employees.
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*  The removal process and the timing of removal,;
and

*  Conditions of confinement experienced by de-
tainees, including their access to legal counsel.

We focused our review on INS detainees housed at two
facilities—the BOP’s Metropolitan Detention Center
(MDC) in Brooklyn and the Passaic County Jail (Passaic)
in Paterson, New Jersey. We chose these two facilities
because they held the majority of September 11 detainees
and were the focus of many complaints about detainee
mistreatment.

Our review did not seek to examine all aspects of the
Department’s terrorism investigation, including the spe-
cific investigative techniques involved in the September
11 investigation or the decisions made by federal, state,
and local law enforcement on why to detain specific indi-
viduals.” Additional issues beyond the scope of this re-
view include the reasons and justifications for the De-
partment’s decision to limit public release of information
concerning arrests related to the ongoing terrorism in-

" Some constitutional arguments have been raised regarding the
Department’s treatment of September 11 detainees. The claims
were made in a variety of contexts, some of which are inapplicable in
the immigration context and some of which are beyond the scope of
this report. Removal proceedings are matters of civil rather than
criminal law. See INS v. Lopez-Mendoza, 468 U.S. 1032, 1039
(1984). Because they are not criminal proceedings, some constitu-
tional protections that apply in the context of a criminal prosecution
do not apply in a removal proceeding. For example, immigration
detainees have no Sixth Amendment right to counsel. While they
are permitted to be represented by an attorney, they must find and
pay for the attorney themselves, unlike in criminal cases where the
Government provides defendants with an attorney if they are unable
to pay for counsel.
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vestigation, its decision to close immigration proceedings
to the publie, and its use of voluntary interviews for cer-
tain categories of aliens.® Several lawsuits related to
these issues are ongoing. In addition, our review did not
examine the Department’s use of material witness war-
rants to detain certain individuals in connection with its
terrorism investigation, another issue currently being li-
tigated in the courts.’

Rather, our review focused on the treatment of aliens
who were held on federal immigration charges in connec-
tion with the September 11 investigation. We examined
the reasons why many of the detainees experienced pro-
longed confinement. In addition, we examined the de-
tainees’ conditions of confinement, including their access
to counsel, access to medical care, and allegations of
physical or verbal abuse by correctional officers.

In this report, we discuss the actions of senior man-
agers at the Department, the FBI, the INS, and the BOP,
who established the broad policies and led the investiga-
tion in response to the September 11 attacks; the actions
of the INS, which processed and detained many of the

8 For example, on November 9, 2001, the Department and the FBI
sought voluntary interviews with approximately 5,000 male visitors
or foreign nationals between the ages of 18 and 33 who had entered
the United States after January 2000 from countries “where there
have been strong al Qaeda presences.” See Attorney General John
Asheroft, Press Conference (March 20, 2002).

9 A material witness warrant can be obtained from a judge upon a
showing that the testimony of a person is material to a criminal
proceeding and that it may become impracticable to secure the
presence of the person by subpoena. See 18 U.S.C. § 3144. A per-
son held on such a warrant is referred to as a “material witness.”
See United States v. Awadallah, 202 F. Supp. 2d. 55 (S.D.N.Y. 2002).
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aliens arrested in the aftermath of September 11; and the
actions of the BOP, which housed many of the detainees.

In conducting our review, we were mindful of the cir-
cumstances confronting the Department and the country
as a result of the September 11 attacks, including the
massive disruptions they caused. The Department was
faced with monumental challenges, and Department em-
ployees worked tirelessly and with enormous dedication
over an extended period to meet these challenges. It is
also important to note that nearly all of the 762 aliens we
examined violated immigration laws, either by overstay-
ing their visas, by entering the country illegally, or some
other immigration violation.

II. METHODOLOGY OF THIS REVIEW

The OIG conducted interviews, fieldwork, and analysis
for this review from March 2002 until March 2003. As
noted above, we focused on two detention facilities, the
MDC in Brooklyn, New York, and the Passaic County Jail
in Paterson, New Jersey. We chose the MDC because it
housed 84 aliens arrested in the aftermath of the Sep-
tember 11 terrorist attacks. In addition, the MDC re-
ceived widespread media coverage for allegations of
abuse against detainees and for the restrictive conditions
of confinement it imposed on the detainees. We selected
Passaic because it housed 400 aliens arrested in connec-
tion with the September 11 terrorism investigation—the
most in any single facility—and, like the MDC, was the
subject of many media articles regarding the treatment of
detainees.

In this review, “September 11 detainees” are defined
as aliens held on immigration violations in connection with
the investigation of the September 11 attacks. The FBI
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categorized these aliens as either “of interest,” “of high
interest,” or “of undetermined interest” to its terrorism
investigation. The INS treated all three categories as
“September 11 detainees,” and sometimes referred to
them as “special interest” or “of interest” detainees.”

As noted above, the Department detained 762 aliens on
immigration charges in connection with its terrorism in-
vestigation between September 2001 and August 2002.
From the total of 475 September 11 detainees held at the
MDC and Passaic," we selected a sample of 119 detain-
ees —b3 held at the MDC and 66 confined at Passaic—to
examine their detention experiences in detail.

Our MDC sample of 53 detainees was composed of 19
aliens who were being held at the facility during our site
visit in May 2002; a random sample of 30 detainees pre-
viously held at the MDC but released or transferred prior
to our May 2002 visit; and 4 detainees whose experiences
at the MDC were the subject of media articles.

Our Passaic sample of 66 detainees was composed of 30
aliens reportedly held at the facility immediately prior to
our site visit in May 2002; a random sample of 30 detain-
ees held at Passaic but released or transferred prior to
our May 2002 visit; and 6 detainees whose detentions at
Passaic were the subject of media articles.™

10 In this report we generally refer to all three FBI categories col-
lectively as “of interest,” unless otherwise noted.

1 Nine September 11 detainees were held at both Passaic and the
MDC.

2 The INS provided us with a list of 30 September 11 detainees
who were being held at Passaic in April 2002. However, when we
conducted our site visit in May 2002, the INS had released or trans-
ferred 17 of the 30 detainees.
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We interviewed 32 detainees in these sample groups—
19 housed at the MDC, 13 at Passaic—with their attor-
neys present if they requested. We also separately in-
terviewed seven immigration attorneys who represented
September 11 detainees held at the MDC or Passaic.

In addition, we reviewed the INS Alien Files (known
as “A-Files”) of 104 detainees from our sample of 119
September 11 detainees: 44 of the 53 detainees in our
MDC sample and 60 of the 66 detainees in our Passaic
sample.”” The INS was unable to provide us with the
remaining 15 A-Files for these detainees. At the MDC
and Passaic, we also reviewed the facilities’ records per-
taining to the 119 detainees in our samples, including
their administrative, disciplinary, and medical files. In
addition, we reviewed available FBI Headquarters and
FBI field office records for 54 September 11 detainees
identified by the INS on January 23, 2002, as having been
held longer than 90 days after receiving voluntary de-
parture or removal orders."

We also examined INS and BOP policies and proce-
dures relating to immigration charging, conditions of con-
finement, and access to counsel. These included agency
detention standards as well as specific policies applicable
to the MDC and Passaic that were developed prior to and
after the September 11 attacks. We focused on how the
BOP and INS implemented these standards, and we ex-
amined the actions of managers at the Headquarters and
local levels regarding their adherence to these policies.

18 The A-File, maintained by the INS, contains an alien’s U.S. im-
migration history.
14 See Chapter 6 for a discussion of final orders of removal.
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In particular, we examined the following documents dur-
ing our analysis:

A database maintained by the INS’s Custody Re-
view Unit (CRU) that contains extensive INS
records of the investigative and litigation histories
of the September 11 detainees;

A second CRU-maintained database that depicts
the detention history of each September 11 de-
tainee;

A document used by FBI Headquarters to track
the status of the detainee clearance process;

The list of September 11 detainees cleared of con-
nections to terrorism by the FBI New York Field
Office (this FBI office conducted clearance inves-
tigations on more than 500 of the 762 September
11 detainees);

FBI Headquarters files for a sample of 54 Sep-
tember 11 detainees maintained by the unit that
coordinated the detainee clearance process, as
well as corresponding FBI field office files for 46
of those 54 detainees; and

The BOP’s list of September 11 detainees held at
the MDC.

In addition, we conducted more than 50 interviews of
officials at the FBI, INS, BOP, and the Department of
Justice regarding their involvement in developing and
implementing the policies concerning the apprehension,
detainment, investigation, and adjudication of September
11 detainee cases. Among the officials we interviewed
were the Attorney General, the Deputy Attorney General
(DAG), the Associate Deputy Attorney General responsi-
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ble for immigration issues, and various officials in their
offices; the Assistant Attorney General for the Criminal
Division and attorneys from the Criminal Division in-
volved in the September 11 investigation; the INS Com-
missioner; the INS Executive Associate Commissioner
for Field Operations, the INS General Counsel, and a
variety of other INS attorneys and staff; the FBI Direc-
tor, the former Deputy Director, General Counsel, and
other FBI officials; the BOP Director, the BOP’s Assis-
tant Director for Correctional Programs, and other BOP
attorneys and staff; and officials in the Department’s Ex-
ecutive Office for Immigration Review (EOIR).” During
our fieldwork at the MDC and Passaic, we interviewed
the wardens, supervisors, correctional officers, medical
staff, and other employees who had contact with or over-
sight of September 11 detainees. In addition, we inter-
viewed managers and employees in the FBI’s New York
Field Office and Newark Field Office, the INS’s New
York and Newark District Offices, and the U.S. Attor-
ney’s Office for the Southern District of New York.'

During our review, we also met several times with
representatives of Amnesty International and Human
Rights Watch, who offered information and discussed
their concerns about the treatment of aliens arrested
after September 11. In addition, these organizations
helped arrange interviews with some September 11 de-
tainees or their attorneys. We also met with represent-
atives from the American Civil Liberties Union, the

15 Throughout this report, most individuals are identified using the
title they held at the time of the event or action under examination.

16 Organization charts for the Department, FBI, INS, and BOP are
attached at Appendix C.
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Center for Constitutional Rights, the Islamic Circle of
North America, and the Legal Aid Society.

III. ORGANIZATION OF THIS REPORT

This report is organized into ten chapters and begins
with this introduction to the report. Chapter 2 describes
the initial actions taken by the Department in Washing-
ton, D.C., and New York City that affected the arrest,
detention, and investigation of the September 11 detain-
ees. It discusses demographic statistics on the Septem-
ber 11 detainees, including their age, citizenship, location,
and date of arrest. It also describes the procedure used
by the FBI, INS, and BOP to review and process aliens
detained on immigration charges in connection with the
Department’s terrorism investigation.

Chapter 3 discusses the charging of September 11 de-
tainees with immigration violations. We identify policies,
procedures, and issues that affected the timely charging
of the detainees.

Chapter 4 examines the development and implemen-
tation of the Department’s “hold until cleared” policy for
September 11 detainees. It describes a series of opera-
tional orders issued by INS Headquarters to manage
September 11 detainees. It also examines the processes
implemented by the FBI to clear detainees of any con-
nection to terrorism and the ramifications of this proce-
dure on the detainees’ length of confinement. We discuss
why the FBI New York Field Office and INS New York
District Office initially developed a separate list of Sep-
tember 11 detainees unbeknownst to FBI and INS Head-
quarters officials and the problems this presented. In
addition, we describe the impact caused by the Depart-
ment’s decision to require Central Intelligence Agency
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(CIA) name checks for each of the detainees. The chap-
ter ends with an examination of the FBI’s development of
a “watch list” and its process for adding and removing
names from that list.

Chapter 5 begins with basic information about federal
immigration law, including the charging procedure for
immigration violations, bond hearings, and removal pro-
ceedings."” It then examines the Department’s opposi-
tion to bond for September 11 detainees and the INS’s
efforts to keep detainees in custody.

Chapter 6 discusses detainees with final removal and
voluntary departure orders, the Department’s decision to
prevent removal of September 11 detainees until they
were cleared by the FBI, and the eventual rescission of
the policy. The chapter concludes with a review of the
INS’s compliance with a requirement that it conduct a re-
view of the continued detention of aliens held for 90 days
after they received removal orders.

Chapters 7 and 8 examine the conditions of confine-
ment experienced by September 11 detainees at the MDC
and Passaic facilities. Chapter 7 evaluates conditions at
the MDC, including allegations of physical and verbal
abuse, access to legal counsel, medical care, recreation,
and other issues. Chapter 8 examines similar issues for
September 11 detainees confined at Passaic.

In Chapter 9, we offer a series of recommendations to
address the issues discussed in this report. Chapter 10

" The 1996 amendments to the immigration laws combined “de-
portation” and “exclusion” proceedings into “removal” proceedings.
In this report, we use the term “removal proceedings” to refer to all
proceedings that sought to deport, exclude, or remove aliens from
the United States.
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provides our conclusions. The 11 Appendices contain a
glossary of names (Appendix A) and terms (Appendix B),
organization charts, various memoranda, and sample INS
forms.

CHAPTER TWO

ARREST AND PROCESSING OF ALIENS
IN RESPONSE TO THE SEPTEMBER 11 ATTACKS

This chapter describes the Department’s initial re-
sponse to the terrorist attacks. First, we examine the
immediate actions taken by the FBI and INS in New
York City to arrest and detain aliens in connection with
the terrorism investigation. Next, we describe the De-
partment’s philosophy as it related to aliens arrested in
connection with the terrorism probe, and we discuss some
of the processes developed at FBI and INS Headquarters
to coordinate information about these detainee cases.
We also provide demographic statistics about the Sep-
tember 11 detainees. In addition, we describe the sys-
tem used by the FBI, INS, and BOP to review and pro-
cess aliens detained on immigration charges in connection
with the terrorism investigation.

I INITIAL LAW ENFORCEMENT RESPONSE
A. [Initial FBI Response

The FBI took the lead in investigating the September
11 attacks, an investigation that became known as
the Pentagon/Twin Towers Bombings investigation, or
PENTTBOM. The FBI’s investigation initially was af-
fected by the chaotic situation in New York City as a re-
sult of the terrorist attacks, which displaced thousands of
people from their homes and offices in lower Manhattan.
As a result of the attacks, the FBI was forced to evacuate
its New York City office in the Javits Federal Building at
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26 Federal Plaza, seven blocks from what became known
as “Ground Zero.” Similarly, the INS was forced to evac-
uate all detainees housed at its Service Processing Center
at 201 Varick Street in Manhattan’s lower West Side.*®

The FBI's focus immediately after the attacks was
whether any of the airplanes remaining in the air posed a
threat. Once air traffic over the United States had
ceased completely, the FBI turned its attention to locat-
ing those responsible for the terrorist attacks and pre-
venting future attacks. During the evening of Septem-
ber 11, the FBI New York Field Office moved telephones,
computers, facsimile machines, and other equipment into
a temporary command post in a parking garage
BN B 11 addition to the NS

site, the FBI created command posts il HEEE
I B B DN BN e
I BN car midtown Manhattan and at FBI
offices in Queens and Long Island, New York.

With the help of the airlines and the INS, the FBI
quickly determined the names used by the hijackers and
immediately began to pursue leads related to them. Du-
ring this initial period, the overall terrorism investigation
was coordinated from the FBI’s high-security Strategic
Information and Operations Center (SIOC) located at
FBI Headquarters in Washington, D.C. The FBI Head-
quarters in Washington, D.C. coordinated the New York
aspects of the terrorism investigation through the FBI’s
New York Joint Terrorism Task Force (JTTF), a group
composed of a variety of law enforcement agencies in-

18 INS Service Processing Centers process and detain illegal aliens
who are awaiting disposition of their immigration cases or awaiting
removal from the country. A detainee could be held at a Service
Processing Center from one day to several years.
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cluding the INS, the New York Police Department, and
the Drug Enforcement Administration.” In addition,
prosecutors from the U.S. Attorney’s Office for the Sou-
thern District of New York (SDNY) and the Eastern Dis-
trict of Virginia, in conjunction with the Department’s
Criminal Division, worked closely with the New York
JTTF to direct major aspects of the terrorism investiga-
tion from both Washington, D.C., and New York City.

The day after the attacks, officials at FBI Headquar-
ters began developing a “watch list” that initially was de-
signed to identify potential hijackers and other individu-
als who might be planning additional terrorist acts once
air travel resumed. By September 14, the FBI had for-
warded the watch list, which at this point contained more
than 100 names, to the Federal Aviation Administration,
commercial airlines, FBI field offices, the U.S. Border
Patrol, the U.S. Customs Service, and 18,000 state and
local police departments across the country. According
to FBI Director Robert Mueller, the watch list ultimately
contained the names of “individuals the FBI would like to

19 Each of the FBI’s 56 domestic field offices now leads a JTTF in
its respective geographic area of responsibility. The FBI's New York
Division formed the first JTTF in 1980. Participants in JTTF's
include the INS; U.S. Secret Service; Naval Criminal Investigative
Service; U.S. Marshals Service; U.S. Customs Service; Bureau
of Alcohol, Tobacco, and Firearms; U.S. Department of State/
Diplomatic Security Service; Offices of Inspectors General; Postal
Inspection Service; Internal Revenue Service; Department of Inte-
rior Bureau of Land Management; Air Force Office of Special Inves-
tigations; U.S. Park Police; Federal Protective Service; Defense
Criminal Investigative Service; and other federal, state, and local law
enforcement agencies.
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talk to because we believe they have information that
could be helpful to the [PENTTBOM] investigation.”*

The FBI allocated massive resources to the September
11 terrorism investigation. Within 3 days of the attacks,
more than 4,000 FBI special agents and 3,000 support
personnel were assigned to work on the PENTTBOM
probe. Six days after the attacks, FBI Director Mueller
reported that more than 500 people representing 32 fe-
deral, state, and local law enforcement agencies were
working 24 hours a day at FBI Headquarters. By Sep-
tember 18, 2001, 1 week after the attacks, the FBI had
received more than 96,000 tips or potential leads from the
publie, including more than 54,000 through an Internet
site it established for the PENTTBOM case, 33,000 that
were forwarded directly to FBI field offices across the
country, and another 9,000 tips called into the FBI’s toll-
free “hotline.”

B. Department of Justice Response

In response to the September 11 attacks, the Attorney
General directed all Department of Justice components to
focus their efforts on disrupting any additional terrorist
threats. As articulated in a September 17, 2001, memo-
randum to all United States Attorneys from Attorney
General Ashcroft, the Department sought to prevent fu-
ture terrorism by arresting and detaining violators who
“have been identified as persons who participate in, or
lend support to, terrorist activities. Federal law en-
forcement agencies and the United States Attorneys’ Of-
fices will use every available law enforcement tool to inca-

20 FBI Director Robert Mueller, Press Conference at FBI Head-
quarters (September 14, 2001). We discuss the development and
eventual dissolution of this watch list in greater detail in Chapter 4.
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pacitate these individuals and their organizations.” Giv-
en the identities of the September 11 terrorists, the De-
partment recognized from the earliest days that its ter-
rorism investigation had a significant immigration law
component.

The Attorney General summarized the Department’s
new focus in a speech he gave to the U.S. Conference of
Mayors on October 25, 2001:

Forty years ago, another Attorney General was con-
fronted with a different enemy within our borders.
Robert F. Kennedy came to the Department of Justice
at a time when organized crime was threatening the
very foundations of the Republic

Robert Kennedy’s Justice Department, it is said,
would arrest mobsters for “spitting on the sidewalk” if
it would help in the battle against organized crime. It
has been and will be the policy of this Department of
Justice to use the same aggressive arrest and deten-
tion tactics in the war on terror.

Let the terrorists among us be warned: If you over-
stay your visa—even by one day—we will arrest you.
If you violate a local law, you will be put in jail and kept
in custody as long as possible. We will use every
available statute. We will seek every prosecutorial
advantage. We will use all our weapons within the law
and under the Constitution to protect life and enhance
security for America.

In the war on terror, this Department of Justice will
arrest and detain any suspected terrorist who has vi-
olated the law. Our single objective is to prevent
terrorist attacks by taking suspected terrorists off the
street. If suspects are found not to have links to ter-
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rorism or not to have violated the law, they are re-
leased. But terrorists who are in violation of the law
will be convicted, in some cases deported, and in all
cases prevented from doing further harm to Ameri-
cans.

The Attorney General told the OIG that he instructed
that if, during the course of the investigation, aliens were
encountered who had violated the law, they should be
charged with appropriate violations, particularly if the
alien had a relationship to the September 11 attacks.

The Deputy Attorney General explained to the OIG
that the threat presented by terrorists who carried out
the September 11 attacks required a different kind of law
enforcement approach. He stated that the Department
needed to disrupt such persons from carrying out further
attacks by turning its focus to prevention, rather than in-
vestigation and prosecution.

Michael Chertoff, the Assistant Attorney General for
the Criminal Division, told the OIG that within days of the
attacks it became evident that some aliens encountered in
connection with the PENTTBOM investigation were “out
of status” in violation of the law—a matter that fell within
the jurisdiction of the INS. He stated the Department’s
policy was to “use whatever means legally available” to
detain a person linked to the terrorists who might present
a threat and to make sure that no one else was killed. In
some instances, he noted, that would mean detaining ali-
ens on immigration charges, and in other cases criminal
charges. Chertoff said he did not believe that the De-
partment had a blanket policy to go with one or the other,
if both were possible. He said he understood the De-
partment would use whichever charge was most “effica-
cious.” He stated that he was involved in meetings with
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the Attorney General, the Deputy Attorney General, and
the FBI Director at which this philosophy was discussed,
but he added that, from the beginning, there was an
insistence from senior Department officials that things be
done legally. Chertoff explained that his deputy, Alice
Fisher, was placed in charge of immigration issues for the
Criminal Division.

Fisher told the OIG that during the fall of 2001 she
spent the “majority” of her time on terrorism issues, some
of which involved illegal aliens who presented a potential
terrorism threat. She recalled that Chertoff told her “we
have to hold these people until we find out what is going
on.” She said she understood that the Department was
detaining aliens on immigration violations that generally

had not been enforced in the past.
C. New York FBI’s Response

The FBI Field Office in New York City and its JTTF
received thousands of leads from the public related to
terrorism in the weeks after September 11. Staff at the
New York JTTF command post entered the leads into an
FBI database that assigned each PENTTBOM lead a
unique number. Leads then were sent to one of the four
FBI command posts in the New York City area and as-
signed to a JTTF team that included FBI and INS
agents, among other law enforcement personnel.

Many of the leads pursued by the JTTF in New York
City and elsewhere across the country involved aliens,
many from countries with large Arab or Muslim popula-
tions. If JTTF teams in New York encountered an il-
legal alien in the course of pursuing a PENTTBOM lead
—whether or not the alien was the subject of the lead—
the INS agent on the team examined the alien’s immi-
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gration and identity documents to determine whether the
alien was lawfully in the United States. If an INS agent
was not present during the JTTF’s initial interview of the
individual, the team notified the INS New York District
Office, which dispatched an INS agent to determine the
alien’s immigration status. The team would arrest any
alien encountered in the course of investigating a JTTF or
PENTTBOM lead who was found to be in the country
illegally.

Many of the aliens arrested under these circumstances
were put into a special category referred to as persons “of
interest” to the FBI. Their names were placed on a list
referred to as “the INS Custody List.” The INS and
FBI did not always agree on which aliens should be in-
cluded on the list, and we found that the cases were not
handled uniformly nationwide. The complexities of how
a person came to be included in this special category of
immigration detainees is discussed in detail in Chapter 4,
where we also examine some of the problems that arose
from creation of this category of detainees. Moreover, as
we describe later in this report, being labeled “of interest”
had significant ramifications for the detainees’ place and
length of detention. The Department severely limited
these detainees’ ability to obtain bond, and detainees on
this list could not be removed from the United States
without a written “clearance letter” from the FBI.
These requirements created substantial obstacles for de-
tainees who sought release or removal. We describe
these issues in more detail in the chapters that follow.

In conjunction with the New York FBI's JTTF, the
U.S. Attorney’s Office for the SDNY immediately began
to investigate the terrorist attacks. David Kelley, the
Deputy United States Attorney for the SDNY, helped



64

direct the search warrants, subpoenas, and material wit-
ness warrants in the Southern District and also partici-
pated in the supervision of the PENTTBOM task force in
Washington, D.C. Within one to three days after the at-
tacks, Kelley explained, he focused on individuals “really”
of “investigative interest” (as opposed to those simply
labeled “special interest” by the FBI or the INS). He
explained that individuals of “genuine investigative in-
terest” were people connected to a subject or target of the
investigation, such as a person whose telephone number
was linked to a hijacker, or a person who lived in a build-
ing near a location of high interest.

D. SIOC Working Group

Within one week of the attacks, a group was estab-
lished by Deputy Assistant Attorney General Alice Fisher
to coordinate efforts among the various components with-
in the Department that had an investigative interest in or
responsibility for the September 11 detainees. This
group became known as the “SIOC Working Group” be-
cause its initial meetings took place in the FBI's SIOC.
In addition to the FBI, the Working Group included staff
from the INS; the Department’s Office of Immigration
Litigation (OIL); the Terrorism and Violent Crime Sec-
tion (TVCS) of the Department’s Criminal Division, which
reported directly to Fisher; and the Office of the Deputy
Attorney General.”

The SIOC Working Group met daily during the first
months after the attacks, and sometimes multiple times
within a single day. As one of its duties, the group coor-

2 OIL is the unit within the Department’s Civil Division that han-
dles immigration litigation, while TVCS assists federal prosecutors
nationwide in prosecuting terrorism cases.
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dinated information and evidence sharing among the FBI,
INS, and U.S. Attorneys’ offices related to the September
11 detainees. As discussed in detail in Chapter 4, the
group sought to ensure that aliens detained as part of the
PENTTBOM investigation would not be released until
they were cleared by the FBI of involvement with the
September 11 attacks or terrorism in general. FBI par-
ticipants from its Office of General Counsel assisted in
preparing affidavits to support INS opposition to bond for
these detainees, while FBI agents coordinated with FBI
field offices to obtain information regarding clearance in-
vestigations for detainees. INS attorneys on the SIOC
Working Group served as a link to INS Headquarters and
its field offices. The assessments of individual detainee
cases communicated by the FBI to the INS at the SIOC
Working Group, as we describe later, had a significant
impact on detainees’ ability to obtain bond or be removed
from the United States.

The FBI created an “INS Detainee Unit” in October
2001 located in the SIOC to handle detainee cases. This
group, staffed by FBI special agents and others from the
FBI Counterterrorism Division, worked closely with the
SIOC Working Group to handle detainee matters.

II. ARRESTS OF SEPTEMBER 11 DETAINEES

For the most part, the 762 aliens classified as Sep-
tember 11 detainees were arrested by FBI-led terrorism
task forces pursuing investigative leads and were held on
valid immigration charges.” These leads ranged from
information, obtained from searches of the hijackers’ cars

2 We found one instance in which a September 11 detainee was
held for over 72 hours before being released, despite the fact that
there was no valid immigration charge.
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and personal effects to anonymous tips called in by mem-
bers of the public suspicious of Arab and Muslim neigh-
bors who kept odd schedules.

In New York, the JTTF moved aggressively to pursue
the thousands of PENTTBOM leads that poured into the
FBI in the days and weeks after the terrorist attacks.
Witnesses both inside and outside the FBI told us that
given the wide-ranging nature of the terrorism probe, the
FBI interpreted and applied the term “of interest to the
September 11 investigation” quite broadly. For exam-
ple, a supervisory special agent in the FBI’s New York
Field Office who was in charge of the unit responsible for
detainee clearance investigations told the OIG that if
JTTF agents searching for a particular person on a
PENTTBOM lead arrived at a location and found a dozen
individuals out of immigration status, each of them were
considered to be arrested in connection with the PENT-
TBOM investigation. He said no distinction generally
was made between the subjects of the lead and any other
individuals encountered at the scene “incidentally,” be-
cause the FBI wanted to be certain that no terrorist was
inadvertently set free. Consequently, he said all of the
aliens in the above situation would be arrested on immi-
gration charges and treated as “of interest” to the Sep-
tember 11 investigation because there was no way to tell
who might be an associate of the subject of the lead.

PENTTBOM leads that resulted in the arrest of a
September 11 detainee often were quite general in na-
ture, such as a landlord reporting suspicious activity by an
Arab tenant. For example, several Middle Eastern men
were arrested and treated as connected to the September
11 investigation when local law enforcement authorities
discovered “suspicious items,” such as pictures of the
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World Trade Center and other famous buildings, during
traffic stops. Similarly, local police stopped three Rus-
sian tourists because they were observed photographing
“sensitive” locations in New York City, such as the Hol-
land Tunnel. Another man was arrested on immigration
charges and labeled a September 11 detainee when au-
thorities discovered that he had taken a roll of film to be
developed and the film had multiple pictures of the World
Trade Center on it but no other Manhattan sites. This
man’s roommates also were arrested when law enforce-
ment authorities found out they were in the United States
illegally, and they too were considered September 11 de-
tainees.

September 11 detainees and other witnesses inter-
viewed by the OIG provided additional examples of how
some aliens were arrested and labeled “September 11
detainees,” including:

*  Shortly before the September 11 attacks, an alien
from NN ) worked at o NS IS
struck up a conversation with o T ),
paid for a purchase using an aviation-related
credit card. During the conversation, the alien
allegedly told the NEG_—G—_—_— ) - )c would like to
learn how to fly an airplane. After the Septem-
ber 11 attacks, the NG_—GE—= ..||o] the FBI
and recounted his conversation with the Nl
I I The INS subse-
quently arrested the alien when it determined he
was out of immigration status, and he was con-
sidered a September 11 detainee.

*  Another alien treated as a September 11 detainee
was arrested at his apartment in TE_—_—_E , {o
days after a caller told the FBI that “two Arabs”



68

rented a truck from his Hll EEEEEE o }ic]e rental
business on September ™™ for 4 one way trip to a
I city, and then returned it M min-
utes later having gone only @ miles. They were,
according to the caller, “extremely nervous,” and
did not argue when told they would not be re-
funded the hundreds of dollars they had paid for
the rental.

e  Another alien was arrested, detained on immi-
gration charges, and treated as a September 11
detainee because a person called the FBI to re-
port that the NEG_—G—_—G— ...c;y store in which
the alien worked, “is operated by numerous Mid-
dle Eastern men, 24 hrs—7 days a week. Each
shift daily has 2 or 3 men. . . . Store was closed
day after crash, reopened days and evenings.
Then later on opened during midnight hours.
Too many people to run a small store.”

III. ASSIGNMENT TO A DETENTION FACILITY

Our review determined that September 11 detainees
arrested in New York City generally were confined at the
MDC or transported to Passaic and other INS contract
facilities in northern New Jersey. The housing deter-
mination for a September 11 detainee was the result of a
two-step process that began with the FBI’s assessment of
the detainee’s possible links to terrorism. The FBI pro-
vided this assessment to the INS, which made the actual
housing determination. Witnesses told the OIG that the
INS’s determination was based almost solely on the FBI's
assessment.

Where a September 11 detainee was housed had sig-
nificant ramifications on the detainee’s detention experi-
ences. Detainees housed at the MDC (discussed in
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Chapter 7) experienced much harsher confinement con-
ditions than those held at Passaic (discussed in Chapter
8). The September 11 detainees held at the MDC were
locked down 23 hours a day, were placed in four-man
holds during movement, had restricted phone call and
visitation privileges, and had less ability to obtain and
communicate with legal counsel.

A. FBI Assessment

The first part of the process to determine where a
September 11 detainee would be confined began with the
FBI's initial assessment of the detainee’s links to the
PENTTBOM investigation or ties to terrorism. The
FBI assessed a detainee as “high interest,” “of interest,”
or “interest undetermined.” The “high interest” detain-
ees were considered by the FBI to have the greatest po-
tential to be linked to the PENTTBOM investigation or to
terrorism. The F'BI believed the “of interest” detainees
might have some terrorist connections. For the “interest
undetermined” detainees, the F'BI could not affirmatively
state that the detainee did not have a connection to the
September 11 attacks. As we discuss in Chapter 4, this
assessment was not based on specified criteria or consis-
tently applied to all detainees. In addition, the INS was
not authorized to release a September 11 detainee until
the FBI completed its clearance investigation because of
the concern about inadvertently releasing a terrorist.
Therefore, the FBI in New York City never labeled a de-
tainee “no interest” until after the clearance process was
complete.

Almost all the September 11 detainees in our review
were arrested by the INS. Often an FBI agent present
at the arrest provided the INS with a verbal assessment
of the FBI’s level of interest in the particular detainee.
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However, we found that this initial assessment often was
based on little or no concrete information tying the de-
tainee to the September 11 attacks or terrorism.

B. INS Housing Determination

After the INS arrested September 11 detainees, they
were taken to an immigration processing center, such as
the INS’s Service Processing Center on Varick Street in
New York City, to complete arrest and initial detention
processing (after the attacks the Center no longer housed
detainees, but remained open for processing). The FBI
New York Field Office identified its level of investigative
interest in the detainee to the FBI's International Ter-
rorism Operations Section (ITOS) at FBI Headquarters,
which informed, usually verbally, the INS’s National Se-
curity Unit (NSU). The information passed to the NSU
by the FBI included a request that detainees of “high
interest” be housed at the MDC.

From September 11 to 21, 2001, INS Executive Asso-
ciate Commissioner for Field Operations Michael Pearson
made all decisions regarding where to house September
11 detainees. According to Daniel Cadman, the NSU
Director, NSU staff provided briefings to Pearson that
consisted of the FBI’s assessments, other derogatory in-
formation obtained during the investigation (if any), and
the security risk posed by the detainee (if known). Based
on this information, Pearson decided whether a detainee
should be confined at a BOP facility (such as the MDC),
an INS facility, or an INS contract facility (such as Pas-
saic). Pearson’s decision was relayed to the INS New
York District, which transferred the detainees to the ap-
propriate facility.
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The INS’s housing determination process changed on
September 21, 2001, when the INS created the Custody
Review Unit (CRU) at Headquarters and appointed three
INS District Directors to make detainee housing deter-
minations based on input provided by the FBI. At this
point, Pearson removed himself from this decision-
making process.

We were also told that some detainee housing deter-
minations were made outside the process described
above. Dan Molerio, Assistant District Director for In-
vestigations in the INS New York District, said three
Assistant U.S. Attorneys from the Southern District of
New York detailed to the FBI Headquarters contacted
him on a number of occasions and identified “high inter-
est” detainees held by the INS in New York. Molerio
said the FBI's Assistant Special Agent in Charge for
Counterterrorism in New York also called him on several
occasions about “high interest” detainees. Molerio said
when the FBI told him a detainee was “high interest,” he
would ensure that the detainee was sent to the MDC.

In sum, even though the INS established a process for
making housing determinations, the INS’s decision was
based almost entirely on the FBI’s assessment.

C. BOP Confinement Decisions

Soon after the September 11 attacks, the BOP made
several decisions regarding the detention conditions it
would impose on the September 11 detainees. These de-
cisions (discussed in more detail in Chapter 7) included
housing the detainees in the administrative maximum
(ADMAX) Special Housing Unit (SHU), implementing a
communications blackout, and classifying the detainees as
Witness Security (WITSEC) inmates. According to Mi-
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chael Cooksey, the BOP’s Assistant Director for Correc-
tional Programs, the BOP decisions were based on the
BOP’s concerns about potential security risks posed by
the September 11 detainees. He said the BOP made the
decision to impose strict security conditions in part be-
cause the FBI provided so little information about the
detainees and because the BOP did not really know whom
the detainees were. He said the BOP chose to err on the
side of caution and treat the September 11 detainees as
high-security detainees. He said that the Department
was aware of the BOP’s decision to house the September
11 detainees in high-security sections in various BOP fa-
cilities. Cooksey said the BOP did not treat the Septem-
ber 11 detainees different than “regular” high-security
inmates.

BOP Director Kathy Hawk Sawyer told the OIG that
officials in the Deputy Attorney General’s Office con-
tacted her to discuss specific detainees’ ability to com-
municate with other inmates and with the outside world.
She said she understood from these conversations that
the Department wanted the BOP to limit, as much as
possible within their lawful discretion, the detainees’
ability to communicate with other inmates and with peo-
ple outside the MDC.*

D. Department of Justice’s Role

Witnesses told us that the Department of Justice had
little input into where the detainees were held. For ex-
ample, Chertoff, the Assistant Attorney General in
charge of the Criminal Division, said he did not have any

» We discuss Hawk Sawyer’s conversations with Christopher
Wray, Principal Associate Deputy Attorney General, and David
Laufman, Chief of Staff to the Deputy Attorney General, in Chapter 7.
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information about where or how the detainees would be
held, with the exception of one conversation in which he
was told that an alien had claimed he was hurt by a guard.
He said that he was later told that the report was inac-
curate, and that the alien had not made such an accusa-
tion. David Israelite, Deputy Chief of Staff to the At-
torney General, said he could not recall any discussions of
holding people “incommunicado” or any discussion of
where detainees should be held. He also recalled one
allegation of mistreatment being called to the attention of
the Attorney General, who he said asked staff to look into
the incident.

Alice Fisher, the Deputy Assistant Attorney General
who was in charge of terrorism issues for the Criminal
Division, stated that she had no information about which
facility a detainee would go to or the conditions that would
be imposed on the detainees. She noted that there was
an “effort” to accommodate the needs of the Assistant
U.S. Attorneys who were conducting the grand jury in-
vestigation into the attacks. David Kelley, the Deputy
U.S. Attorney for the SDNY who played an important
role in the September 11 investigation, said he had no
input into where people would be confined, except that a
person might be moved to the New York area if he was
needed to testify. An Assistant U.S. Attorney from the
SDNY who worked on the terrorism investigation ex-
plained that he generally did not have input into where
detainees would be held. He recalled being frustrated
that the BOP did not distinguish between detainees who,
in his view, posed a security risk and those detained aliens
who were uninvolved witnesses.
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IV. DEMOGRAPHICS OF SEPTEMBER 11 DETAIN-
EES

The 762 September 11 detainees we reviewed were
almost exclusively men, TN HENS EEENEN EEENEEN

The age of the detainees varied, although most, 479 (or
63 percent), were between 26 and 40 years old. However,

many of the detainees were much older, il NN
I I I D D DN EEE B
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3 ! 1 1 1 | See Figure 1.

Figure 1
Age Ranges for the September 11 Detainees
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The September 11 detainees were citizens of more
than 20 countries. The largest number, 254 or 33 per-
cent, came from Pakistan, more than double the number
of any other country. The second largest number (111)
came from Egypt. Nine detainees were from Iran and
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six from Afghanistan. In addition, 29 detainees were
citizens of Israel, the United Kingdom, and France. See
Figure 2.

Figure 2
Nationality of September 11 Detainees
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The arrest location of a September 11 detainee proved
significant because it determined which FBI field office
had responsibility for, among other things, investigating
the detainee for any connections to terrorism (the “clear-
ance process”’ that we examine in detail in Chapter 4).
By far the majority of detainees were arrested in New
York (491 of 762, or 64 percent), followed by New Jersey
with 70 detainee arrests, N i), 3Q
with 28, and NEGG_—88. .|, 6. See Figure 3.

Figure 3
Arrest Location of September 11 Detainees
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The timing of detainee arrests shows that 658 detain-
ees (86 percent) were arrested in the first 3 months after
the terrorist attacks. See Figures 4 and 5 for infor-
mation on the numbers of September 11 detainees ar-
rested by week and month. The most detainees arrested
in a single week—85—were arrested during the week
after the September 11 attacks.

Figure 4
September 11 Detainee Arrests (By Week)
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Figure 5
September 11 Detainee Arrests (By Month)*

350

300+

250

200+

150+

100+

50+

Sep 2001
Oct 2001
Nov 2001
Dec 2001
Jan 2002
Feb 2002
Mar 2002
Apr 2002

May 2002
Jun 2002
Jul 2002

* Detainee arrest data for the month of September 2001 is as of
September 11, 2001.
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V. PROCESSING OF SEPTEMBER 11 DETAINEES
FROM ARREST TO CLEARANCE

Perhaps the factor that most significantly affected the
length of a September 11 detainee’s confinement was the
nature of the multi-step, multi-agency process used by the
Department for handling aliens detained as part of its
terrorism investigation. The OIG developed the follow-
ing flow chart (Figure 6) to depict the process for han-
dling September 11 detainees from their initial encounter
with law enforcement authorities through their release
from custody or removal from the United States. The
chart displays the process used by the Department to
investigate PENTTBOM leads, arrest September 11 de-
tainees, determine where to house them, conduct detainee
clearance investigations, complete the INS hearings and
removal proceedings, and remove the detainees.*

% The chart depicts the process for September 11 detainees held at
the MDC or Passaic. Some detainees only went through part of
this process, depending on their individual immigration cases and the
progress of their FBI clearance checks. The “BOP Process” shown
in the chart applied only to those detainees housed at the MDC.



78

uoisioaq Az () 553004 F0RIRaN) dOA . 530U IIUBIEIN 184 . $53001d ORI D $53304d 1ALV _H_ Aay 110y

il
HOLLYHOIWWI
DELWIOIA
4232rans

| GHMGHIAIVE 184 TLlnn
~OHOQ DM T .O3WVITD
TLNN OT0H.

{ ~LS3mALN 0.

ANO a3aN0D
JS3Ynadvdiq
ANVINITIOA

- =LSIYALNI HOIH.. ) »
(CE] J

SOELHO430 NI

UOLESY 3JOA M3N - SdURIR3]) 0} ISaLIY WOU) saaule3dq || Jaquiaidas Sulssadold



79

The following steps describe the procedures depicted
by this chart:

Arrest Process:

1. U.S. law enforcement received information regard-
ing an individual who may have connections to the
September 11 attacks or terrorism in general (a
PENTTBOM lead).

2. If deemed worthy of investigation, the responsible
FBI field office assigned the lead for investigation
(in New York City, generally to the JTTF).

3. Law enforcement personnel interviewed the indi-
vidual, and an INS agent determined his immigra-
tion status. The subject was released if the FBI
expressed no investigative interest related to the
terrorism probe and the individual had not violated
his immigration status.

4. If the INS agent determined that the alien was in
violation of immigration status, the INS agent took
the alien into custody and asked the F'BI for an as-
sessment of its interest in the alien with respect to
the terrorism investigation.

5. The FBI determined its level of interest in the al-
ien: generally “of interest,” “high interest,” “no
interest,” or “undetermined.” Based on this as-
sessment by the FBI, “high interest detainees”
were sent to BOP high-security facilities, while “of
interest” and “interest unknown” detainees gener-
ally were housed in less restrictive facilities, such as
county jails under contract to the INS.

FBI Clearance Process:
1. After the FBI received the detainee’s A-File from
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the INS, the FBI initiated detainee clearance in-
vestigations and notified the SIOC Working Group
that the alien was in custody. The Department had
issued a standing order that detainees were not to
be released until clearance investigations were com-
pleted.

2. The SIOC Working Group requested CIA checks
on the detainee.

3. If clearance investigations and CIA checks on the
detainee were clear, the detainee was determined to
be of “no interest” to the FBI.

4. The FBI's ITOS decided the final clearance of a
September 11 detainee and issued a formal FBI
clearance letter, signed by the ITOS Section Chief.
Until the FBI issued the clearance letter, the De-
partment did not allow the INS to remove the de-
tainee.

5. The SIOC Working Group forwarded the FBI
clearance letter to the INS or BOP, whichever
agency was holding the alien. If the BOP was
holding the alien, BOP Headquarters then issued
its clearance memorandum to the BOP facility,
called a “Cooksey memorandum,” notifying the
appropriate warden that a detainee was eligible for
release into the facility’s general population.”

INS Immigration Process:

1. After INS Headquarters review, the INS District
Director in the INS district where the September
11 detainee was arrested issued the charging doc-

% Cooksey memoranda were signed by Michael Cooksey, the BOP
Assistant Director for Correctional Programs.
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ument to the detainee (known as the “Notice to
Appear” or NTA) that describes the immigration
laws the detainee has allegedly violated. The INS
initially held all September 11 detainees without
bond, but the detainees were able to request bond
re-determination hearings before an Immigration
Judge after receiving the NTA and accompanying
documents.

2. An Immigration Judge conducted a hearing on the
detainee’s alleged immigration violations (a “merits
hearing”) to determine whether the detainee should
be removed from the United States.

3. The Immigration Judge issued a final order re-
moving the detainee or permitting the detainee to
leave the country voluntarily.

4. INS Headquarters issued its clearance memorandum
—known as the “Pearson memorandum”—to the
appropriate INS Region Office.”® Issuance of the
INS clearance letter was predicated on the INS
receiving a clearance letter from the FBI stating
that it had “no interest” in the detainee, as de-
scribed above.

5. The alien was either removed from the United
States, allowed to depart voluntarily, or released
from INS custody.

The impact of each of these procedures on the length
of the September 11 detainees’ detentions and their

% Pearson memoranda were signed by Michael Pearson, then the
INS Executive Associate Commissioner for Field Operations.
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conditions of confinement is discussed in detail in the
chapters that follow.

CHAPTER THREE
CHARGING OF SEPTEMBER 11 DETAINEES

The INS arrested hundreds of aliens in New York City
and across the country in the aftermath of the September
11 terrorist attacks, most often while working as part of a
Joint Terrorism Task Force. While some of these ar-
rests resulted in criminal charges, the vast majority of
September 11 detainees were charged with civil violations
of federal immigration law, including: 1) staying past the
expiration date on their visas, 2) entering the country
without inspection, or 3) entering the country with invalid
immigration documents.

Service of the charging document by the INS—called
the “Notice to Appear” or NTA—provided the detainees
with their first clear description of the charges they faced.
Because the Department initially opposed bond for all
September 11 detainees, service of the NTA and associ-
ated documents provided detainees their first opportunity
to seek release by requesting a bond re-determination
hearing before an Immigration Judge.”

In this chapter, we examine the INS’s provision of
NTAs for September 11 detainees held on immigration
violations. We also identify the policies, procedures, and
timeliness of the INS’s charging decisions, and we exam-
ine reasons for the delay in charging experienced by some
detainees. In addition, we discuss efforts by officials at
INS Headquarters to review and approve charging docu-
ments for all September 11 detainees and the impact this

27 A blank NTA form is attached at Appendix D.
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Headquarters review had on the timely serving of NTAs
and associated documents.

L INS REGULATIONS AND POLICIES GOVERN-
ING THE TIMING OF CHARGING DECISIONS

A. The Charging Determination

After an alien is arrested, the INS must decide wheth-
er to charge the alien with violating federal immigration
law.® If the INS decides that immigration charges are
warranted, it initiates a removal proceeding by serving
the NTA on the alien and the Immigration Court. The
NTA must include the alien’s specific acts or conduct
alleged to be in violation of the law. While an INS agent
arrests the alien, an INS District Director, or his de-
signee, makes the charging determination.”

% Section 236A of the Patriot Act provides that the Attorney Gen-
eral may “certify” an alien if he has “reasonable grounds to believe”
that the alien has violated any of the enumerated immigration provi-
sions (all of which relate to terrorism, espionage, or national securi-
ty), or if the Attorney General has “reasonable grounds to believe”
that the alien “is engaged in any other activity that endangers the
national security of the United States.” Any alien certified under
the section must be taken into custody. If the certified alien is not
placed in removal proceedings or criminally charged within seven
days of his detention, the statute instructs the Attorney General to
release the alien. An alien detained solely under this section who
has not been removed within the initial 90-day removal period and
“whose removal is unlikely in the reasonably foreseeable future, may
be detained for additional periods of up to six months only if
the release of the alien will threaten the national security of the
United States or the safety of the community or any person.” INA
§ 236A(a)(6). As of March 26, 2003, no alien had been certified by
the Attorney General under these provisions.

2 In criminal cases, defendants must be brought before a magis-
trate no later than 48 hours after arrest for a probable cause deter-
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Prior to the September 11 attacks, the INS was re-
quired by federal regulation to make this charging de-
termination within 24 hours of arresting an alien. See
8 C.F.R. § 287.3(d). Within days of the September 11
attacks, the INS found that meeting this 24-hour timeta-
ble would be difficult, given the number of aliens arrested
and the prospects of significantly more alien arrests.

As a result, on September 17, 2001, the Department
issued a new regulation that changed the time by which
the INS had to make the charging determination to 48
hours after the alien’s arrest.** The revised regulation
contains an exception to this 48-hour rule (an exception
not contained in the previous version), which provides
that, in the event of an emergency or other extraordinary
circumstances, the charging decision could be made with-
in an additional reasonable period of time. The regula-
tion does not define “extraordinary circumstances” or
“reasonable period of time.” It is important to note that
the regulation contains no requirement with respect to
when the INS must notify the alien or the Immigration
Court about the charges—that is, when the NTA must be
served on the alien. The regulation only addresses the
timing of when the INS must make its charging deter-
mination. The INS does not record the date or time the
charging determination is made.

B. Serving the Notice to Appear (NTA)

Once the INS makes the decision to charge an alien
with an immigration violation, it serves the NTA on the

mination, except in exceptional circumstances. See Riverside v.
McLaughlin, 500 U.S. 44 (1991). In the immigration context, the
INS District Director makes this “probable cause” determination.

% 8 C.F.R. § 287.3.
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alien and the Immigration Court in the jurisdiction where
the alien is confined.®® The NTA must be served on the
alien in person where practicable, but also may be served
by mail.

According to the INS General Counsel’s Office, no sta-
tute or regulation explicitly states when the INS must
serve the NTA on the alien or the Immigration Court.
However, prior to the September 11 attacks, the INS’s
general practice was to serve the NTA on aliens within 48
hours of their arrests. According to Michael Rozos, Chief
of the Long Term Review Branch in the INS’s Office of
Detention and Removal, after September 11 the INS es-
tablished a goal of serving NTAs on aliens within 72 hours
of arrest. Rozos said this goal was not established by
regulation, but rather was based on “commonly recog-
nized” INS practice. The INS keeps a record of the date
the NTA is served.

II. SERVICE OF NTAs ON SEPTEMBER 11 DE-
TAINEES

Table 1 describes when NTAs were served on the
September 11 detainees. According to INS data, 59 per-
cent of these detainees (452 of 762) were served NTAs
within 72 hours of their arrest, in accordance with INS
practice. In the remaining 192 cases for which data was
available, the INS took more than 72 hours to serve

38 U.S.C. § 1229(a)(1). The INS is not required to serve NTAs
on certain categories of aliens. For example, the INS is not re-
quired to serve NTAs on aliens under criminal indictment and not
yet in INS custody until their criminal cases are resolved and the ali-
ens have served their sentences. In addition, reinstatement of an
alien’s prior final order of removal does not require the INS to serve
anew NTA.
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NTAs.* Of these 192 detainees, 71 percent (137) were
arrested by the INS in the New York City area. On
average, September 11 detainees arrested in New York
City and housed at the MDC received their NTAs 15 days
from the time of their arrest.

Table 1

Number of Days Between Arrest Date and
NTA Served Date for September 11 Detainees

Number of Days Frequency Percent of Total
3 days or less 452 59.3%
4 - 10 days 71 9.3%
11 - 17 days 43 5.6%
18 — 24 days 30 3.9%
25 - 31 days 24 3.1%
More than 31 days 24 3.1%
Excluded from analysis 118 15.5%
Total 762 100%*

* Rounded

Table 2 summarizes the timing of charges filed against
all 762 September 11 detainees and for sub-sets of de-
tainees in the OIG sample groups from the MDC and
Passaic.

% Of the 762 detainees, 118 were excluded from this analysis for the
following reasons: 90 were served with NTAs prior to September
11, 2001, because they already had a final order of removal on immi-
gration violations before September 11, 2001; 21 were not required
to be served with NTAs; and 8 had arrest dates prior to September
11, 2001.
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Table 2
Timing of NTA Service

Service of NTA All Se.pt. 11 M].)C Pas§a1c
detainees detainees detainees
D aliee eliaigsd 452 (59.3 %) | 24 (45.3%) 22 (33.3%)
in 3 days or less
DA IC R 192 (25.2%) 14 (26.4%) 18 (27.3%)
in more than 3 days A il LY
IDSETEE win GREUCES | aarssen | a5 maem 26 (39.4%)
values
Total 762 (100.0%) | 53 (100.0%) 66 (100.0%)

III. REASONS FOR DELAY IN SERVING NTAs
A. Pending Criminal Charges

According to INS data, 12 of the 192 September 11 de-
tainees served with NTAs more than 3 days after their
arrests also were charged with a criminal offense. The
INS is not required to serve an NTA on an alien charged
with a September 11 detainee arrested in New York City
on October 1, 2001, pursuant to a PENTTBOM lead, was
charged with passport fraud, marriage fraud, and alien
smuggling. The detainee was transported to the MDC
on October 3, 2001. On April 3, 2002, the INS served an
NTA on the detainee for the immigration violation of
overstaying a nonimmigrant visitor visa for business pur-
poses. The following day, the detainee was sentenced in
the Eastern District of New York to “time served” on the
alien smuggling charge. The detainee was removed from
the United States on May 30, 2002. Because the detainee
was in custody based on a criminal indictment, the INS
was not required to serve his NTA at the time of his initial
arrest.

We identified 5 September 11 detainees who the INS
served with NTAs an average of approximately 168 days
after their arrest. In some of these cases, we found ap-
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propriate reasons for the delays—for example, two of the
detainees were charged with both immigration and crim-
inal offenses, but were held on the criminal offense and
therefore were not in INS custody. Consequently, the
INS did not serve NTAs on these two detainees until the
BOP or the U.S. Marshals Service transferred custody of
the detainees to the INS. However, according to INS
data, once this transfer occurred, the INS still took 36 and
11 days, respectively, to serve NTAs on these detainees.

B. Delays Caused by Logistical Disruptions in New
York City

The closure of the INS New York District Office at 26
Federal Plaza and the suspension of overnight delivery
service to lower Manhattan after the September 11 at-
tacks contributed to delays in NTA service. The de-
tainees’ A-Files were stored at the National Records
Center in Lee’s Summit, Missouri, and the INS New
York District had to request copies of the detainees’
A-Files from the Records Center so that INS agents in
New York City could determine the appropriate charg-
es.”” With the disruptions in lower Manhattan, delivery
of the A-Files was often delayed. Initially, in an attempt
to speed up the review process, employees from the INS
New York District and the National Records Center
tried to select specific documents from a detainee’s
A-File to fax to the INS New York District. However,
INS New York District Counsel said this process was not

% A-Files for September 11 detainees arrested in the New York
City area had to be sent first to the INS New York District rather
than to INS Headquarters because the District in which the detainee
was arrested had to prepare and serve the NTA. A-Files are essen-
tial to preparing an NTA because they contain the detainees’ com-
plete immigration histories.
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effective because attempting to describe legal documents
over the telephone proved inadequate for the INS New
York District to determine their significance to the de-
tainee’s case.

C. Delays Caused by INS Headquarters Review of
NTAs

We found that the INS policy requiring all charging
documents for September 11 detainees to be reviewed
and approved by INS Headquarters also may have con-
tributed to the delay in serving NTAs on many detainees.
On September 15, 2001, the INS issued an Operational
Order (discussed in Chapter 4) that directed all INS field
offices to transmit copies of September 11 detainee case
documents, including N'TAs, to the National Security Unit
(NSU) at INS Headquarters. Another Operational Or-
der issued the following day stated that no charging do-
cuments should be served until the “facts and circum-
stances of the case” were reviewed and approved for legal
sufficiency both by the NSU and the INS’s Office of
General Counsel.® Prior to the September 11 attacks,
INS attorneys in the District offices had reviewed and
approved N'TAs for legal sufficiency.

According to Pearson, the INS Executive Associate
Commissioner for Field Operations, INS Commissioner
James Ziglar decided that NTAs for all September 11
detainees had to be approved at INS Headquarters be-
cause of some “glaring errors” in detainee charging docu-
ments in several early detainee cases. Pearson said that
three or four September 11 detainees were charged with

3 The INS Office of General Counsel formed a group of attorneys
known as the Legal Sufficiency Unit at INS Headquarters to review
the legal sufficiency of NTAs prepared for September 11 detainees.
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incorrect violations of immigration law in the first week
after the terrorist attacks. While he said that these er-
rors were not “pervasive,” the INS nonetheless was con-
cerned that a potential terrorist could be released from
INS custody because of erroneous charges on an NTA,
and therefore wanted INS Headquarters officials to re-
view all NTAs before they were served on the detainees.

Pearson’s order required that the INS New York Dis-
trict fax a copy of the detainee’s often-voluminous A-File
to INS Headquarters. INS New York District Counsel
told the OIG that the volume of documents being sent to
INS Headquarters often caused facsimile machines at the
INS New York District Office to break down. These
facsimile transmission problems, coupled with the addi-
tional NTA review process at INS Headquarters, con-
tributed to the delays in serving NTAs on the September
11 detainees.

On November 28, 2001, the INS rescinded the re-
quirement that INS Headquarters review all NTAs for
September 11 detainees and returned this responsibility
to INS field offices. The chief of the INS’s National
Security Law Division said that by November 28 the vol-
ume of September 11 detainee arrests had diminished and
that centralized NTA review no longer was required.

D. Delays Caused by Transfers of September 11 De-
tainees

The INS was forced to close its Service Processing
Center (SPC) on Varick Street in Manhattan after the
terrorist attacks due to a loss of electricity and utilities.
While detainees could no longer be housed in the Varick
Street SPC, they could still be processed there. The
INS’s Eastern Region Office, which has jurisdiction over
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both the New York and Newark Districts, determined
that the Newark District had available bed space in con-
tract county jails to house immigration detainees for-
merly held at the Varick Street SPC. On September 11,
2001, New York District staff transported to the Newark
District all 244 aliens who had been held at the Varick
Street SPC. According to INS data, approximately 200
more detainees arrested in connection with September 11
leads in New York City were subsequently transferred to
the INS Newark District from September 11, 2001,
through May 31, 2002.

Facility determinations for September 11 detainees
initially were made by the INS New York District, but
beginning on September 23, 2001, these decisions re-
quired the approval of INS Headquarters.” After INS
Headquarters took over facility determinations for Sep-
tember 11 detainees, all detainees arrested in New York
City were transported to the Newark District unless INS
Headquarters informed the New York Office that a spe-
cific detainee should be held at the MDC. The INS de-
ferred to F'BI officials regarding decisions about whether
detainees should be designated “high interest” and there-
fore housed in high-security facilities such as the MDC.*

3 Pearson said he decided to centralize reporting and transfer au-
thority for detainees at INS Headquarters because INS District Of-
fices did not have the “visibility” as to which detainees were of inter-
est to the FBI. He said that he wanted to ensure that FBI agents
in the field knew where detainees were being held in order to facili-
tate interviews.

3 According to Pearson, “high interest” September 11 detainees
had possible direct involvement with the September 11 terrorist at-
tacks, needed to be interviewed by U.S. law enforcement, presented
potential flight risks, and continued to present potential threats to
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INS policy requires that NTAs and other legal docu-
ments be prepared by the arresting INS officer. Con-
sequently, September 11 detainees arrested in the New
York City area should have been processed for any im-
migration violations in the New York District, and New-
ark District officials should have received NTAs for all
transferred detainees when the detainees arrived in the
INS Newark District.*® However, the New York Assis-
tant District Director for Investigations told the OIG that
the requirement for INS Headquarters review of all
NTAs delayed this process, and many detainees already
had been transferred to the INS Newark District by the
time the INS New York District received INS Head-
quarters’s sign-off on an NTA.

Because the detainees’ A-Files did not accompany the
detainees when they were transferred to the INS Newark
District, the INS Newark District was unaware that the
NTAs had not been served and was unable to take timely
actions to ensure that the NTAs were served within the
INS’s 72-hour target.

The INS detention standards also require that the
NTA and the alien’s A-File or a substitute “temporary
file” accompany a detainee being transferred to another
INS detention facility, including facilities like Passaic
under contract with the INS to house federal immigration

the public. For a more extensive discussion of the detainee classi-
fication issue, see Chapter 4.

% On April 17, 2001, Scott Blackman, the INS Eastern Region Di-
rector, had issued standardized procedures for transfers of detainees
between districts in the Eastern Region that specified responsibili-
ties for “sending” Districts and “receiving” Districts. These proce-
dures stated that all charging documents, including NTAs, will be
“issued and signed” and served on detainees “prior to transfer.”
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detainees. We found that the INS New York District’s
failure to transfer all of the necessary paperwork for
September 11 detainees arrested in New York but trans-
ferred to Newark resulted in inconsistent and untimely
service of NTAs on the detainees.

Because the INS New York District transferred Sep-
tember 11 detainees to the INS Newark District before
receiving INS Headquarters’s approval of charging docu-
ments, NTAs for many of the September 11 detainees had
not been served by the time of the transfer. Yet, both
the INS New York and the Newark Districts assumed
that the NTAs had been served. INS Newark District
officials who processed the transferred detainees’ cases
told us that they assumed that NTAs had been served.
The INS New York Assistant District Director for In-
vestigations similarly said the New York District as-
sumed that INS Headquarters had provided the INS
Newark District with a copy of the approved NTAs when,
in fact, it had not.

In October 2001, INS Eastern Region officials became
aware of the case-processing problems associated with
detainees transferred from the INS New York District to
the INS Newark District. Beginning October 5, 2001,
the INS Eastern Region detailed INS detention officers
and investigators from other INS districts to help address
the increased workload of the Newark District. This
eventually alleviated some of the processing delays, al-
though INS Newark District officials said it took time to
work through the backlog of cases while new cases ar-
rived at the INS Newark District.
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IV. OIG ANALYSIS

The INS does not keep a record of when the charging
determination is made for aliens charged with immigra-
tion violations. This makes it impossible to determine
how often the decision is made within the 48-hour time
period required by federal regulations. For the same
reason, it is impossible to determine how often the INS
took advantage of the “reasonable time” exception to the
48-hour requirement, an exception that is based on “ex-
traordinary circumstances.”

We found that the INS did not consistently serve Sep-
tember 11 detainees with NTAs within its stated goal of
72 hours—only 60 percent were served within 72 hours.
Until the INS removed its requirement for INS Head-
quarters review, the average length of time to serve the
NTA was over seven days. Many detainees did not re-
ceive notice of the charges for weeks, and some for more
than a month after being arrested.

One significant reason for the delay was the INS
Headquarters’s requirement that it review and approve
all NTAs for legal sufficiency. This delayed the serving
of NTAs on September 11 detainees. This was especially
true for those detainees arrested in New York City but
transferred to the INS Newark District. While INS
Headquarters wanted to ensure the accuracy and com-
pleteness of NTAs for September 11 detainees, this tem-
porary review mechanism delayed the process. It also
produced a disconnect between the INS New York and
Newark Districts because the INS New York District
thought the charging documents it submitted to INS
Headquarters for approval had been forwarded to the
INS Newark District when it took custody of the detain-
ees. Conversely, the INS Newark District presumed
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that approved NTAs already had been served on the
September 11 detainees arrested in New York City in
accordance with INS procedures.

We believe the INS New York District should have
exercised more diligence in ensuring that the INS New-
ark District was aware of which detainees had not been
served with NTAs prior to their transfer. The practice of
transferring detainees from the INS New York District to
the Newark District after the detainees’ arrests in New
York City, along with the failure of the New York District
to transmit required immigration documents with the
transferred detainees, caused significant delays in serv-
ing NTAs on September 11 detainees housed in New Jer-
sey detention facilities.

In addition, the increased workload experienced by the
INS Newark District’s Office of Detention and Removal
after the terrorist attacks further compounded the delays
in serving NTAs on September 11 detainees.

These delays affected the September 11 detainees
in various ways. First, it postponed detainees’ know-
ledge of the specific immigration charges they faced.
Second, it affected the detainees’ ability to obtain effective
legal counsel given the lack of specific charges. Third, a
delay in serving NTAs and accompanying documents
postponed the detainees’ opportunity to request bond re-
determination hearings and seek release. These effects
on detainees were important, given the Department’s “no
bond” policy for September 11 detainees and the condi-
tions under which detainees were held, both of which we
describe in more detail later in this report. We believe
the INS should have made a more systematic effort to
ensure that NTAs were served on September 11 detain-
ees in a timely fashion.
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CHAPTER FOUR
THE CLEARANCE PROCESS

This chapter examines the Department’s process for
clearing the September 11 aliens who were detained be-
cause of possible links to terrorism. Specifically, we ex-
amine how problems with the process significantly leng-
thened the time detainees spent in custody. First, we
discuss the origins of the Department’s directive that all
September 11 detainees be held until the FBI cleared
them of any connection to terrorism. Next, we examine
the series of Operational Orders issued by INS Head-
quarters to its field offices in the weeks immediately
following the September 11 attacks that sought to address
the growing number of detainees arrested in connection
with the PENTTBOM investigation.

We then turn to the process developed by the De-
partment to clear the detainees of any connection to ter-
rorism. In particular, we examine the activities of the
squad created by the FBI New York Field Office that
conducted most of the clearance investigations of Sep-
tember 11 detainees. We then describe the problems
caused when the INS New York District failed to inform
Headquarters of the arrest of hundreds of aliens “of in-
terest,” and the discovery of a separate list of September
11 detainees kept by the FBI New York Field Office in
the weeks immediately following the terrorist attacks, a
list apparently unknown to FBI and INS officials in
Washington, D.C. who were attempting to coordinate all
September 11 detainee cases. We also discuss the effects
of detainee name checks in databases maintained by the
Central Intelligence Agency (CIA). We end by examin-
ing the FBI’s development of a “watch list” of potential
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terrorist suspects and its process for adding and remov-
ing names from that list.

L. “HOLD UNTIL CLEARED” POLICY
A. Origins of Policy

Officials from the FBI and the INS told the OIG they
clearly understood from the earliest days after the ter-
rorist attacks that the Department wanted September 11
detainees held without bond until the FBI cleared them of
any connections to terrorism. This “hold until cleared”
policy was not memorialized in writing, and our review
could not determine the exact origins of the policy.
However, this policy was clearly communicated to INS
and FBI officials in the field, who understood and applied
the policy.

We found that the directive was communicated to the
INS and the FBI by a number of Department officials,
including Stuart Levey, the Associate Deputy Attorney
General responsible for oversight of immigration issues.
Michael Pearson, the INS Executive Associate Commis-
sioner for Field Operations, said that Levey called a se-
nior INS official the week after the September 11 attacks
and directed that no INS detainees should be released
without being cleared by the FBI. Pearson said he also
received instructions from INS Commissioner James
Ziglar that none of the detainees should be released by
the INS until they had been cleared by the FBI of any
connections to terrorism. Pearson told the OIG that he
passed these instructions along to employees at INS
Headquarters’s units assigned to handle September 11
detainee cases.
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Similarly in the FBI, our interviews and review of
documents confirm that FBI officials understood and ap-
plied the “hold until cleared” policy. For example, an
October 26, 2001, electronic communication (EC) (similar
to an e-mail) from an FBI agent in the SIOC to FBI field
offices stated that, “Pursuant to a directive from the De-
partment of Justice, the INS will only remove individuals
from [the special interest] list after the INS has received
a letter from FBIHQ [FBI Headquarters] stating that the
FBI has no investigative interest in the detainee.”

In addition, an attorney with the FBI’s Office of Gen-
eral Counsel who worked on the SIOC Working Group
told the OIG that it was understood that the INS was
holding September 11 detainees because the Deputy At-
torney General’s Office and the Criminal Division wanted
them held. She said the Deputy Attorney General’s Of-
fice took a “very aggressive stand” on this matter, and the
Department’s policy was clear even though it was not
written.

Levey told the OIG that the idea of detaining Septem-
ber 11 detainees until cleared by the FBI was “not up for
debate.” He said he was not sure where the policy orig-
inated, but thought the policy came from “at least” the
Attorney General.

A Senior Counsel in the Deputy Attorney General’s
Office who worked closely with Levey on immigration
matters (“Senior Counsel to the DAG”) stated in her
response to the draft of this report that those involved in
the discussion of the process, including attorneys from the
INS, OIL, and the Criminal Division (including TVCS),
were aware that the strategy had risks, and clearly an-
ticipated the filing of habeas corpus petitions because of
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the position the Department planned to take that any
illegal alien encountered pursuant to a PENTTBOM lead
should be detained until cleared by the FBI. She noted
that this was “unchartered territory.” On September 27,
2001, the Senior Counsel sent an e-mail to David Ayers,
Chief of Staff to the Attorney General, on September 27,
2001, that discussed this “hold until cleared” policy. The
e-mail described the “strategy for maintaining individuals
in custody.” The document attached to the e-mail, enti-
tled “Maintaining Custody of Terrorism Suspects,” be-
gins with a “Potential AG Explanation” that states:

The Department of Justice (Department) is utilizing
several tools to ensure that we maintain in custody all
individuals suspected of being involved in the Sep-
tember 11 attacks without violating the rights of any
person. If a person is legally present in this country,
the person may be held only if federal or local law en-
forcement is pursuing criminal charges against him or
pursuant to a material witness warrant. Many peo-
ple believed to be involved in the attacks, however, are
not present legally and they may be detained, at least
temporarily, on immigration charges. As of Septem-
ber 27, 2001, the Immigration and Naturalization Ser-
vice (INS) was detaining without bond 125 aliens re-
lated to this investigation on immigration charges.

The document then describes plans for handling bond
hearings and coordination efforts among the FBI, INS,
and Criminal Division to ensure that September 11 de-
tainees would remain in custody. Levey told us this
document was drafted to enable the Attorney General to
provide an explanation as to how, within the bounds of the
law, the Department could hold and not release aliens who
were suspected of terrorism.
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Other senior Department officials confirmed that the
directive to hold the September 11 detainees without
bond stemmed from discussions at the highest levels of
the Department. Assistant Attorney General Michael
Chertoff told the OIG that in the early days after the ter-
rorist attacks the issue was discussed among the Attorney
General, Deputy Attorney General, and FBI Director
that detention should be sought of a charged person “if
there is a link to the hijackers and we are not able to as-
sure that the person is not a threat and there is a legal
violation.” Alice Fisher, a Deputy Assistant Attorney
General in the Criminal Division and a participant in the
SIOC Working Group, told the OIG that Chertoff told her
that “we have to hold these people until we find out what
is going on” and that, in some cases, they could use im-
migration charges to keep the detainees in custody.

David Laufman, Chief of Staff to the Deputy Attorney
General, told the OIG that he recalled a meeting which
INS representatives attended soon after the terrorist at-
tacks that included a discussion of whether potential im-
migration violations could be “leveraged” against Sep-
tember 11 detainees when there was insufficient informa-
tion for criminal cases. He added that it was recognized
that, “if we turn one person loose we shouldn’t have, there
could be catastrophic consequences.” He said he recalls,
however, asking Levey to take whatever steps were ap-
propriate to expedite clearance by the FBI and the CIA.

Daniel Levin, Counselor to the Attorney General, told
the OIG that he could not say for certain when the clear-
ance policy was developed or at what level. He described
a “continuous meeting” for the first few months after the
terrorist attacks involving the Attorney General, Deputy
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Attorney General, FBI Director, and Chertoff, and said
he was sure that the issue of holding aliens until they were
cleared was discussed.

The Deputy Attorney General told the OIG that he
remembers the “decision to hold without bond” being dis-
cussed, and that he was in favor of requiring the clearance
process “within the bounds of the law.” He explained
that the threat after September 11 was a different threat
that required a different approach. He said that inves-
tigating and prosecuting could not be the focus, as it had
been before the terrorist attacks, and the Department
needed to aggressively protect public safety, within the
bounds of the law, by disrupting and preventing further
incidents.

FBI Director Mueller stated that he did not recall be-
ing involved in any discussions about the creation of the
“hold until cleared” policy, although he learned about the
policy later.

When asked about a “hold until cleared” policy, the
Attorney General told the OIG that the Department
would want to know whom the detainees were if it was
getting ready to remove them. He noted the inherent
difficulty involved in conducting a “clearance” process, in
that clearing someone is akin to “proving a negative.”
He also noted that the Department does not assert that it
could hold anyone “forever” without regard to a predicate
offense. However, the Attorney General said he had no
reluctance to do those things legally permissible to detain
someone who had violated the law.
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B. Implementation of Policy

From the first days after the terrorist attacks, the INS
adopted the term “of interest” to identify aliens arrested
on immigration violations in connection with the Sep-
tember 11 investigation who needed to be cleared by the
FBI of any connections to terrorism before they could be
released or removed from the United States. Detainees
who were not “of interest” to the FBI’s terrorism inves-
tigation did not have to be cleared by the FBI and could
be p