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(1) 

UNITED STATES COURT OF APPEALS  
FOR THE SECOND CIRCUIT 

 

Docket Nos. 13-981, 13-999, 13-1002, 13-1003, and 13-1662 

IBRAHIM TURKMEN, AKHIL SACHDEVA, AHMER IQBAL 
ABBASI, ANSER MEHMOOD, BENAMAR BENATTA,  

AHMED KHALIFA, SAEED HAMMOUDA, AND PURNA 
BAJRACHARYA, ON BEHALF OF THEMSELVES AND ALL 

OTHERS SIMILARLY SITUATED,  
PLAINTIFFS-APPELLEES-CROSS-APPELLANTS 

v. 
DENNIS HASTY, FORMER WARDEN OF THE  

METROPOLITAN DETENTION CENTER, MICHAEL ZENK, 
FORMER WARDEN OF THE METROPOLITAN DETENTION 
CENTER, JAMES SHERMAN, FORMER METROPOLITAN 

DETENTION CENTER ASSOCIATE WARDEN FOR  
CUSTODY, DEFENDANTS-APPELLANTS  

JOHN ASHCROFT, FORMER ATTORNEY GENERAL OF 
THE UNITED STATES, ROBERT MUELLER, FORMER  
DIRECTOR, FEDERAL BUREAU OF INVESTIGATION, 

JAMES W. ZIGLAR, FORMER COMMISSIONER,  
IMMIGRATION AND NATURALIZATION SERVICE,  

DEFENDANTS-CROSS-APPELLEES  
SALVATORE LOPRESTI, FORMER METROPOLITAN  
DETENTION CENTER CAPTAIN, JOSEPH CUCITI,  
FORMER METROPOLITAN DETENTION CENTER  

LIEUTENANT, DEFENDANTS 

 

DOCKET ENTRIES 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

3/15/13 1 NOTICE OF CIVIL APPEAL, with 
district court docket, on behalf of 
Appellant Dennis Hasty, FILED. 
[880930] [13-981] [Entered:  03/19/ 
2013 03:11 PM] 

*  *  *  *  * 

3/18/13 5 NOTICE OF CIVIL APPEAL, with 
district court docket, on behalf of 
Appellant James Sherman, FILED.  
[881478] [13-999] [Entered:  03/20/ 
2013 09:26 AM] 

*  *  *  *  * 

4/25/13 1 
[  from case 
13-1662] 

NOTICE OF CIVIL APPEAL, 
with district court docket, on behalf 
of Appellants Purna Bajracharya, 
Benamar Benatta, Saeed Hammou-
da, Ahmed Khalifa, Anser Meh-
mood, Akhil Sachdeva and Ibrahim 
Turkmen, FILED. [924303] [13-1662] 
[Entered: 05/01/2013 12:07 PM] 

*  *  *  *  * 

4/25/13 5 
[  from case 
13-1662] 

AMENDED NOTICE OF APPEAL, 
with copy of district court docket, on 
behalf of Appellant Purna Bajra-
charya, Benamar Benatta, Saeed 
Hammouda, Ahmed Khalifa, Anser 
Mehmood, Akhil Sachdeva and Ibra-
him Turkmen, FILED. [924331] [13-
1662] [Entered: 05/01/ 2013 12:17 PM] 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

5/10/13 95 MOTION, to extend time, to con- 
solidate appeals, on behalf of Appel-
lee Ahmer Abbasi, Purna Bajra-
charya, Benamar Benatta, Saeed 
Hammouda, Ahmed Khalifa, An- 
ser Mehmood, Akhil Sachdeva  
and Ibrahim Turkmen in 13-981, 
FILED.  Service date 05/10/2013 by 
email. [933979] [13-981, 13-999, 13- 
1002, 13-1003] [Entered:  05/10/2013 
01:19 PM] 

5/16/13 100 MOTION ORDER, granting motion 
to consolidate appeals [95] filed by 
Appellee Ibrahim Turkmen, Akhil 
Sachdeva, Ahmer Abbasi, Anser 
Mehmood, Benamar Benatta, Ah-
med Khalifa, Saeed Hammouda and 
Purna Bajracharya in 13-981, by 
Christopher F. Droney, Circuit 
Judge., FILED. [939129] [100] [13- 
981, 13-999, 13-1002, 13-1003] [En-
tered:  05/16/2013 09:01 AM] 

5/16/13 102 MOTION ORDER, granting mo- 
tion to consolidate appeals [933941- 
3] filed by Appellant Ibrahim Turk-
men, Akhil Sachdeva, Anser Meh-
mood, Benamar Benatta, Ahmed 
Khalifa, Saeed Hammouda and Pur-
na Bajracharya, by Christopher F. 
Droney, Circuit Judge., FILED.  
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

[939140] [102] [13-1662] [Entered:  
05/16/2013 09:09 AM] 

5/16/13 103 NOTE:  See lead case, 13-981, con- 
taining complete set of docket en-
tries.  [939474] [13-1662] [Entered:  
05/16/2013 11:06 AM] 

5/16/13 104 CAPTION, consolidate appeals, 
AMENDED.  [939486] [13-981, 13- 
999, 13-1002, 13-1003, 13-1662] [En-
tered:  05/16/2013 11:09 AM] 

*  *  *  *  * 

6/24/13 108 CAPTION, Ahmer Abbasi, Plaintiff- 
Appellee-Cross-Appellant, AMEN-
DED.  [973176] [13-981] [Entered:   
06/24/2013 11:51 AM]  

*  *  *  *  * 

12/17/13 210 DEFERRED APPENDIX, volume 
1 of 2, on behalf of Appellant-Cross- 
Appellee James Sherman in 13-981, 
Appellant James Sherman in 13-999, 
FILED.  Service date 12/17/2013 
by CM/ECF. [1116947] [13-981, 13- 
999, 13-1002, 13-1003, 13-1662] [En-
tered:  12/17/2013 04:02 PM] 

12/17/13 211 DEFERRED APPENDIX, volume 
2 of 2, on behalf of Appellant-Cross- 
Appellee James Sherman in 13-981, 
Appellant James Sherman in 13-999, 
FILED.  Service date 12/17/2013 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

by CM/ECF.  [1117099] [13-981, 13- 
999, 13-1002, 13-1003, 13-1662] [En-
tered:  12/17/2013 05:01 PM] 

12/26/13 213 FINAL FORM BRIEF, on behalf 
of Cross-Appellee John Ashcroft and 
Robert Mueller in 13-981, Appellee 
John Ashcroft and Robert Mueller 
in 13-1662, FILED.  Service date 
12/26/2013 by CM/ECF.  [1122326] 
[13-981, 13-1662] [Entered:  12/26/ 
2013 08:48 PM] 

12/26/13 214 CORRECTED BRIEF, on behalf of 
Cross-Appellee John Ashcroft and 
Robert Mueller in 13-981, Appellee 
John Ashcroft and Robert Mueller 
in 13-1662, FILED.  Service date 
12/26/2013 by CM/ECF.  [1122327] 
[13-981, 13-1662] [Entered:  12/26/ 
2013 08:54 PM] 

12/27/13 215 FINAL FORM BRIEF, on behalf 
of Cross-Appellee James W. Ziglar, 
FILED.  Service date 12/27/2013 by 
CM/ECF, US mail.  [1122689] [13- 
981, 13-999, 13-1002, 13-1003, 13- 
1662] [Entered:  12/27/2013 01:05 
PM] 

12/30/13 216 DEFECTIVE DOCUMENT, Cor-
rected Brief, [214], on behalf of 
Cross-Appellee John Ashcroft and 
Robert Mueller, FILED.  [1123165] 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

[13-981] [Entered:  12/30/2013 10:45 
AM] 

*  *  *  *  * 

12/31/13 219 FINAL FORM BRIEF, on behalf 
of Appellee-Cross-Appellant Ahmer 
Abbasi, Purna Bajracharya, Bena-
mar Benatta, Saeed Hammou- 
da, Ahmed Khalifa, Anser Meh- 
mood, Akil Sachveda and Ibrahim 
Turkmen in 13-981, FILED.  Ser-
vice date 12/31/2013 by CM/ECF.  
[1123971] [13-981, 13-999, 13-1002, 
13-1003, 13-1662] [Entered:  12/31/ 
2013 09:55 AM] 

12/31/13 220 FINAL FORM REPLY BRIEF, on 
behalf of Appellee-Cross-Appellant 
Ahmer Abbasi, Purna Bajracharya, 
Benamar Benatta, Saeed Hammou-
da, Ahmed Khalifa, Anser Meh-
mood, Akil Sachveda and Ibrahim 
Turkmen in 13-981, FILED.  Ser-
vice date 12/31/2013 by CM/ECF. 
[1123993] [13-981, 13-999, 13-1002, 
13-1003, 13-1662] [Entered:  12/31/ 
2013 10:07 AM] 

12/31/13 221 FINAL FORM BRIEF, on behalf 
of Appellant-Cross-Appellee James 
Sherman in 13-981, Appellant James 
Sherman in 13-999, FILED.  Ser-
vice date 12/31/2013 by CM/ECF. 



7 

 

DATE 
DOCKET 
NUMBER PROCEEDINGS 

[1124154] [13-981, 13-999, 13-1002, 
13-1003, 13-1662] [Entered:  12/31/ 
2013 11:38 AM] 

12/31/13 222 FINAL FORM REPLY BRIEF, on 
behalf of Appellant-Cross-Appellee 
James Sherman in 13-981, Appellant 
James Sherman in 13-999, FILED. 
Service date 12/31/2013 by CM/ 
ECF.  [1124156] [13-981, 13-999, 13- 
1002, 13-1003, 13-1662] [Entered:  
12/31/2013 11:38 AM] 

12/31/13 223 FINAL FORM BRIEF, on behalf 
of Appellant-Cross-Appellee Dennis 
Hasty, FILED.  Service date 12/31/ 
2013 by CM/ECF.  [1124325] [13- 
981, 13-999, 13-1002, 13-1003, 13-  
1662] [Entered:  12/31/2013 02:49 
PM] 

12/31/13 224 FINAL FORM REPLY BRIEF,  
on behalf of Appellant-Cross- 
Appellee Dennis Hasty, FILED.  
Service date 12/31/2013 by CM/ 
ECF.  [1124326] [13-981, 13-999, 13- 
1002, 13-1003, 13-1662] [Entered:  
12/31/2013 02:50 PM] 

1/2/14 225 FINAL FORM BRIEF, on behalf 
of Cross-Appellee John Ashcroft and 
Robert Mueller in 13-981, Appellee 
John Ashcroft and Robert Mueller 
in 13-1662, FILED.  Service date 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

12/26/2013 by CM/ECF.  [1125196] 
[13-981, 13-1662] [Entered:  01/02/ 
2014 04:41 PM] 

1/6/14 226 CURED DEFECTIVE DOCU-
MENT:  BRIEF, [216], on behalf 
of—John Ashcroft and Robert Muel-
ler in 13-999, FILED.  [1125968] 
[13-981, 13-999, 13-1002, 13-1003, 13- 
1662] [Entered:  01/06/2014 11:54 
AM] 
*  *  *  *  * 

5/1/14 254 CASE, before RSP, RR, RCW, 
C.JJ., HEARD.  [1214414] [13-981, 
13-999, 13-1002, 13-1003, 13-1662] 
[Entered:  05/01/2014 12:38 PM] 

*  *  *  *  * 

6/17/15 266 OPINION, affirming in part, re-
versing in part and remanding to the 
district court for further proceed-
ings, by RSP, RR, RCW, C.JJ., 
FILED.  [1534154] [13-981, 13-999, 
13-1002, 13-1003, 13-1662] [Entered:  
06/17/2015 09:37 AM] 

6/17/15 267 OPINION, Concurring & Dissent-
ing, by judge RR, FILED.  
[1534171] [13-981, 13-999, 13-1002, 
13-1003, 13-1662] [Entered:  06/17/ 
2015 09:43 AM] 

6/17/15 268 CERTIFIED ORDER, dated 06/17/ 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

2015, to EDNY (BROOKLYN), IS-
SUED.  [1534177] [13-981, 13-999, 
13-1002, 13-1003, 13-1662] [Entered:  
06/17/2015 09:47 AM] 

6/17/15 269 CAPTION, per opinion filed 06/17/ 
15, AMENDED.  [1534202] [13- 
981, 13-999, 13-1002, 13-1003, 13- 
1662] [Entered:  06/17/2015 10:00 
AM] 

6/17/15 273 JUDGMENT, FILED.  [1534773] 
[13-981, 13-999, 13-1002, 13-1003, 13- 
1662] [Entered:  06/17/2015 03:28 
PM] 

*  *  *  *  * 

 
7/15/15 

 
288 

 
MOTION, to extend time, on behalf 
of Cross-Appellee John Ashcroft and 
Robert Mueller in 13-981, Appellee 
John Ashcroft and Robert Mueller 
in 13-1662, FILED.  Service date 
07/15/2015 by CM/ECF.  [1554782] 
[13-981, 13-1002, 13-1003, 13-1662, 
13-999] [Entered:  07/15/2015 03:30 
PM] 

7/17/15 292 MOTION ORDER, granting motion 
to extend time [288] filed by Cross- 
Appellee John Ashcroft and Robert 
Mueller, Appellee John Ashcroft and 
Robert Mueller, by RCW, FILED.  
[1556262] [292] [13-981, 13-999, 13- 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

1002, 13-1003, 13-1662] [Entered:  
07/17/2015 09:05 AM] 

*  *  *  *  * 

8/14/15 295 PETITION FOR REHEARING/ 
REHEARING EN BANC, on be-
half of Cross-Appellee John Ash-
croft and Robert Mueller in 13-981, 
Appellee John Ashcroft and Robert 
Mueller in 13-1662, FILED.  Ser-
vice date 08/14/2015 by CM/ECF. 
[1577280] [13-981, 13-1002, 13-1003, 
13-1662, 13-999] [Entered:  08/14/ 
2015 08:58 PM] 

*  *  *  *  * 

8/17/15 298 PETITION FOR REHEARING/ 
REHEARING EN BANC, on be-
half of Cross-Appellee James W. 
Ziglar in 13-981, James W. Ziglar  
in 13-1003, FILED.  Service date 
08/17/2015 by CM/ECF.  [1577932] 
[13-981, 13-1002, 13-1003, 13-1662, 
13-999] [Entered:  08/17/2015 02:23 
PM] 

8/17/15 300 PETITION FOR REHEARING/ 
REHEARING EN BANC, on  
behalf of Appellant-Cross-Appellee 
Dennis Hasty in 13-981, FILED.  
Service date 08/17/2015 by CM/ 
ECF.  [1578382] [13-981, 13-1002, 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

13-1003, 13-1662, 13-999] [Entered:  
08/17/2015 07:47 PM] 

8/17/15 301 PETITION FOR REHEARING/ 
REHEARING EN BANC, on be-
half of Appellant-Cross-Appellee 
James Sherman in 13-981, Appellant 
James Sherman in 13-999, FILED.  
Service date 08/17/2015 by CM/ 
ECF.  [1578389] [13-981, 13-1002, 
13-1003, 13-1662, 13-999] [Entered:   
08/17/2015 09:57 PM] 

8/18/15 302 DEFECTIVE DOCUMENT, PE-
TITION FOR REHEARING/ 
REHEARING EN BANC, [300], on 
behalf of Appellant-Cross-Appellee 
Dennis Hasty in 13-981, Dennis Has-
ty in 13-999, 13-1003, Appellee Den-
nis Hasty in 13-1662, FILED.  
[1578456] [13-981, 13-999, 13-1002, 
13-1003, 13-1662] [Entered:  08/18/ 
2015 09:03 AM] 

*  *  *  *  * 

8/18/15 306 PETITION FOR REHEARING/ 
REHEARING EN BANC, on be-
half of Appellant-Cross-Appellee 
Dennis Hasty in 13-981, FILED.  
Service date 08/18/2015 by CM/ 
ECF.  [1578839] [13-981, 13-1002, 
13-1003, 13-1662, 13-999] [Entered:  
08/18/2015 12:08 PM] 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

8/18/15 307 DEFECTIVE DOCUMENT, PE-
TITION FOR REHEARING/ 
REHEARING EN BANC, [306], on 
behalf of Appellant-Cross-Appellee 
Dennis Hasty in 13-981, FILED.  
[1578871] [13-981, 13-999, 13-1002, 
13-1003, 13-1662] [Entered:  08/18/ 
2015 12:21 PM] 

8/18/15 308 PETITION FOR REHEARING/ 
REHEARING EN BANC, on  
behalf of Appellant-Cross-Appellee 
Dennis Hasty in 13-981, FILED.  
Service date 08/18/2015 by CM/ 
ECF.  [1579002] [13-981, 13-1002,  
 
13-1003, 13-1662, 13-999] [Entered:  
08/18/2015 01:41 PM] 

8/18/15 309 CURED DEFECTIVE PETITION 
FOR REHEARING/REHEARING 
EN BANC [308], on behalf of  
Appellant-Cross-Appellee Dennis 
Hasty in 13-981, FILED.  [1579093] 
[13-981, 13-999, 13-1002, 13-1003, 
13-1662] [Entered:  08/18/2015 02:32 
PM] 

8/18/15 311 ORDER, dated 08/18/2015,  
that Plaintiffs-Appellees-Cross- 
Appellants shall file a combined  
response to the petitions for re- 
hearing or rehearing en banc filed 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

by Defendants-Appellants and  
Defendants-Cross-Appellees. Plain-
tiffs shall submit their response, 
which shall not exceed thirty (30) 
pages, excluding material not count-
ed under Federal Rule of Appellate 
Procedure 32, no later than Tuesday, 
September 8, 2015, FILED.  
[1579167] [13-981, 13-999, 13-1002, 
13-1003, 13-1662] [Entered:  08/18/ 
2015 03:04 PM] 

*  *  *  *  * 

8/25/15 317 MOTION ORDER, granting motion 
to extend time [313] filed by  
Appellee-Cross-Appellant Ibrahim  
Turkmen, Akil Sachveda, Ahmer 
Abbasi, Anser Mehmood, Bena- 
mar Benatta, Ahmed Khalifa, Sa- 
eed Hammouda, Purna Bajracharya 
and Appellee Asif-Ur-Rehman Saf- 
fi, Syed Amjad Ali Jaffri, Shakir 
Baloch, Hany Ibrahim, Yasser 
Ebrahim, Ashraf Ibrahim and Akhil 
Sachdeva in 13-981, by RSP, 
FILED.  [1583670] [317] [13-981, 
13-999, 13-1002, 13-1003, 13-1662] 
[Entered:  08/25/2015 08:57 AM] 

9/11/15 319 OPPOSITION TO PETITION FOR 
REHEARING/REHEARING EN 
BANC, for rehearing en banc [308], 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

for rehearing en banc [306], for 
rehearing en banc [301], for rehear-
ing en banc [300], for rehearing en 
banc [298], for rehearing en banc 
[295], on behalf of Appellee-Cross- 
Appellant Ahmer Abbasi, Purna 
Bajracharya, Benamar Benatta,  
Saeed Hammouda, Ahmed Khalifa, 
Anser Mehmood, Ibrahim Turkmen 
and Appellee Akhil Sachdeva in 13- 
981, Appellee Ahmer Abbasi, Purna 
Bajracharya, Benamar Ben- 
atta, Saeed Hammouda, Ahmed Kha-
lifa, Anser Mehmood, Akhil Sachdeva 
and Ibrahim Turkmen in 13-1002, 
13-1003, Appellant Purna Bajrachar-
ya, Benamar Benatta, Sa- 
eed Hammouda, Ahmed Khalifa, An-
ser Mehmood, Akhil Sachdeva and 
Ibrahim Turkmen in 13-1662, 13- 
999, FILED.  Service date 09/11/ 
2015 by CM/ECF.  [1596131] [13- 
981, 13-1002, 13-1003, 13-1662, 13- 
999] [Entered: 09/11/2015 11:37 AM] 

10/29/15 326 ORDER, petition for rehearing or  
in the alternative for rehearing en 
banc denied, for Cross-Appellees 
John Ashcroft and Robert Mueller, 
FILED.  [1631006] [13-981, 13-999, 
13-1002, 13-1003, 13-1662] [Entered:  
10/29/2015 02:58 PM] 



15 

 

DATE 
DOCKET 
NUMBER PROCEEDINGS 

10/29/15 327 ORDER, petition for rehearing or in 
the alternative for rehearing en banc 
denied, for Cross-Appellee James 
W. Ziglar, FILED.  [1631013] [13- 
981, 13-999, 13-1002, 13-1003, 13- 
1662] [Entered:  10/29/2015 03:04 
PM] 

10/29/15 328 ORDER, petition for rehearing or in 
the alternative for rehearing en banc 
denied, for Appellant-Cross-Appellee 
Dennis Hasty, FILED.  [1631022] 
[13-981, 13-999, 13-1002, 13-1003, 13- 
1662] [Entered:  10/29/2015 03:12 
PM] 

10/29/15 330 ORDER, vacating previous orders 
[326], [327], [328] dated 10/29/ 
2015, denying the petitions for re-
hearing or rehearing en banc filed 
by Cross-Appellees John Ashcroft 
and Robert Mueller, Cross-Appellee 
James W. Ziglar, and Appellant- 
Cross-Appellee Dennis Hasty, 
FILED.  [1631058] [13-999, 13-981, 
13-1002, 13-1003, 13-1662] [Entered:  
10/29/2015 03:39 PM] 

12/11/15 331 EN BANC OPINION, denying, by 
DJ, JAC, RSP, RR, RCW, PWH, 
DAL, GEL, DC, RJL, SLC, CFD, 
concurring-RSP, RCW, dissenting- 
DJ, JAC, RR, PWH, DAL, CFD, 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

FILED.  [1661595] [13-981, 13-999, 
13-1002, 13-1003, 13-1662] [Entered:  
12/11/2015 09:08 AM] 

12/11/15 332 OPINION, Concurring, by judge 
RSP, RCW, FILED.  [1661598] [13- 
981, 13-999, 13-1002, 13-1003, 13- 
1662] [Entered:  12/11/2015 09:10 
AM] 

12/11/15 333 OPINION, Dissenting, by judge DJ, 
JAC, RR, PWH, DAL, CFD, 
FILED.  [1661601] [13-981, 13-999, 
13-1002, 13-1003, 13-1662] [Entered: 
12/11/2015 09:11 AM] 

*  *  *  *  * 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

(BROOKLYN) 
 

No. 02-CV-2307 

IBRAHIM TURKMEN, AKHIL SACHDEVA, AHMER IQBAL 
ABBASI, ANSER MEHMOOD, BENAMAR BENATTA,  

AHMED KHALIFA, SAEED HAMMOUDA, AND PURNA RAJ 
BAJRACHARYA ON BEHALF OF THEMSELVES AND ALL 

OTHERS SIMILARLY SITUATED, PLAINTIFFS 

v. 
JOHN ASHCROFT, FORMER ATTORNEY GENERAL OF 

THE UNITED STATES, ROBERT MUELLER, DIRECTOR 
OF THE FEDERAL BUREAU OF INVESTIGATION,  

JAMES W. ZIGLAR, FORMER COMMISSIONER OF THE 
IMMIGRATION AND NATURALIZATION SERVICE,  

DENNIS HASTY, FORMER WARDEN OF THE  
METROPOLITAN DETENTION CENTER (MDC),  

MICHAEL ZENK, FORMER WARDEN MDC, JAMES 
SHERMAN, FORMER MDC ASSOCIATE WARDEN FOR 

CUSTODY, SALVATORE LOPRESTI, FORMER MDC  
CAPTAIN, AND JOSEPH CUCITI, FORMER MDC  

LIEUTENANT, DEFENDANTS 
 

DOCKET ENTRIES 

DATE 
DOCKET 
NUMBER PROCEEDINGS 

4/17/02 1 Complaint filed and summons issued 
as to defendant(s) John Ashcroft, 
Dennis Hasty, John Does 1-10, Ro-
bert Mueller, James W. Ziglar.  Fil-
ing fee $150.00.  Receipt number: 
260540..  Filed by Barbara J. Ol-
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DOCKET 
NUMBER PROCEEDINGS 

shansky on behalf of Syed Amjad  
Ali Jaffri, Asif-Ur-Rehman Saffi, 
Ibrahim Turkmen.  (Attachments:  
# 1 Civil Cover Sheet) (Bowens, 
Priscilla) (Entered:  04/17/2002) 

*  *  *  *  * 

7/27/02 8 Amended complaint.  Filed by Bar- 
bara J. Olshansky on behalf of Akil 
Sachveda, Shakir Baloch, Hany 
Ibrahim, Yasser Ebraheim, Syed 
Amjad Ali Jaffri, Asif-Ur-Rehman 
Saffi, Ibrahim Turkmen.  (Related 
document(s) 1 ) (DiLorenzo, Krista) 
(Entered:  07/31/2002) 

*  *  *  *  * 

6/18/03 28 AMENDED COMPLAINT (Sec-
ond) against John Ashcroft, Dennis 
Hasty, John Does 1-20, Robert 
Mueller, John Roes 1-20, Michael 
Zenk, James W. Ziglar, filed by 
Shakir Baloch, Yasser Ebrahim, 
Hany Ibrahim, Syed Amjad Ali 
Jaffri, Akil Sachveda, Asif-Ur- 
Rehman Saffi, Ibrahim Turkmen.  
(DiLorenzo, Krista) (Entered:  06/ 
19/2003) 

*  *  *  *  * 

9/9/04 103 Notice of MOTION to Intervene by 
Javaid Iqbal, Ehab Elmaghraby. 
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DOCKET 
NUMBER PROCEEDINGS 

(Attachments:  # 1 Declaration # 2 
Certificate of Service) (Reinert, Ale- 
xander) (Entered:  09/09/2004) 

9/9/04 104 MOTION to Intervene , Memoran-
dum of Law in Support of Interven-
tion by Ehab Elmaghraby, Javaid 
Iqbal.  (Attachments:  # 1 Certifi-
cate of Service) (Reinert, Alexander) 
(Entered:  09/09/2004) 

*  *  *  *  * 

9/13/04 107 ORDER.  This Court orders that 
plaintiffs’ motion to amend as set 
forth in paragraphs 1, 2, 3, 4, 5, 8,  
9, and 10 of plainitffs’ Notice of Mo- 
tion for Leave to Amend the Com-
plaint be granted.  Signed by Judge 
Cheryl L. Pollak on 09/10/04.  (Cag-
giano, Diana) (Entered:  09/13/ 
2004) 

*  *  *  *  * 

9/13/04 109 AMENDED COMPLAINT (Third 
Amended Class Action Complaint) 
against all defendants all defend-
ants., filed by all plaintiffs.  (Chang, 
Nancy) (Entered:  09/13/2004) 

*  *  *  *  * 

9/22/04 114 ORDER granting 103 Motion to In-
tervene, granting 104 Motion to In-
tervene.  Signed by JudgeCheryl L. 
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DOCKET 
NUMBER PROCEEDINGS 

Pollak on 9/14/04.  (Greene, Donna) 
(Entered:  09/22/2004) 

*  *  *  *  * 

1/25/05 205 MOTION to Dismiss the Third 
Amended Complaint by James W. 
Ziglar, Dennis Hasty, United States, 
Michael Zenk, John Ashcroft,  
Robert Mueller.  Responses due by 
1/10/2005 (Attachments:  # 1 Mem-
orandum of Law in Support # 2  
Exhibit Government’s Exhibits A,  
B, and C) (Molina, Ernesto) (En-
tered:  01/25/2005) 

*  *  *  *  * 

7/11/05 336 MOTION to Dismiss Third Amen-
ded Complaint by James Sherman. 
(Attachments:  # 1 Memorandum 
of Law in Support) (Sullivan, Thom-
as) (Entered:  07/11/2005) 

*  *  *  *  * 

6/14/06 507 ORDER granting in part and deny-
ing in part the defendants’ motion  
to dismiss.  Ordered by Judge John 
Gleeson on June 14, 2006.  (Glee- 
son, John) (Entered:  06/14/2006) 

*  *  *  *  * 

8/10/06 538 NOTICE OF APPEAL by Dennis 
Hasty.  Filing fee $ 455, receipt 



21 

 

DATE 
DOCKET 
NUMBER PROCEEDINGS 

number 1944871.  (Murphy, Justin) 
(Entered:  08/10/2006) 

*  *  *  *  * 

8/11/06 540 NOTICE OF APPEAL as to 507 
Order by James W. Ziglar.  Filing 
fee $ 455, receipt number 1946391. 
(Bakhos, Bassel) (Entered: 08/11/ 
2006) 

*  *  *  *  * 

8/11/06 541 NOTICE OF APPEAL as to 507 
Order by James Sherman.  Fil- 
ing fee $ 455, receipt number 
1946975. (Sullivan, Thomas) (En-
tered:  08/11/2006) 

8/14/06 542 NOTICE OF APPEAL as to 507 
Order by John Ashcroft, Robert 
Mueller.  Filing fee $ 455.  (Bar-
ghaan, Dennis) (Entered:  08/14/ 
2006) 

*  *  *  *  * 

8/30/06 550 JUDGMENT that pltfs. motion for 
certification is granted; and that 
final judgment is hereby entered on 
claims 1, 2, 24, 25, and to the extent 
it was dismissed by the Memoran-
dum and Order of June 14,2006 on 
claim 5.  Ordered by Judge Clerk of  
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DOCKET 
NUMBER PROCEEDINGS 

Court on 8/22/06.  (Greene, Donna) 
(Entered:  08/30/2006) 

*  *  *  *  * 

9/8/06 556 NOTICE OF APPEAL as to 550 
Clerk’s Judgment,, 544 Order, 507 
Order by Ibrahim Turkmen, Shakir 
Baloch, Hany Ibrahim, Yasser Eb-
rahim, Ashraf Ibrahim, akhil sach-
deva, Asif-Ur-Rehman Saffi.  Filing 
fee $ 455, receipt number 1988819.  
(Winger, Michael) (Entered:  09/08/ 
2006) 

*  *  *  *  * 

8/14/09  Minute Entry for Settlement Con- 
ference held on 8/13/2009 proceed-
ings held before Chief Magistrate 
Judge Steven M. Gold:  Meerepol 
et al. for Turkmen plaintiffs, Reinert 
et al. for Iqbal, Handler et al. for 
United States.  Settlement agree-
ment reached with Turkmen MDC 
plaintiffs and United States.  Coun-
sel will submit a stipulation discon-
tinuing these claims, or a status re-
port on their efforts to do so, by Oc-
tober 1.  A further settlement con-
ference with Iqbal and the United 
States will be held at 10:00 a.m. on 
September 8.  Principals with full 
settlement authority must be pre-



23 

 

DATE 
DOCKET 
NUMBER PROCEEDINGS 

sent or available by telephone.  Ar-
gument on defendants’ motion to 
stay is adjourned without date, to be 
rescheduled if a settlement is not 
reached on September 8.  (Vasquez, 
Lea) (Entered:  08/14/2009) 

*  *  *  *  * 

11/24/09  Minute Entry for Interim Pretrial 
Conference held on 11/23/2009 be- 
fore Chief Magistrate Judge Ste-
ven M. Gold:  Meerepol et al for 
plaintiffs, Handler for US, Barghaan 
for Ashcroft, other counsel.  Discus- 
sion of plaintiffs’ intention to move 
for leave to file a Fourth Amended 
Complaint held.  No further action 
will be taken at this time in light of 
the pending proceedings before the 
Second CIrcuit Court of Appeals.   
(Tape # FTR 3:38-4:01.) (Vasquez, 
Lea) (Entered:  11/24/2009) 

*  *  *  *  * 

2/25/10 700 MANDATE of USCA as to 540 
Notice of Appeal filed by James  
W. Ziglar, 542 Notice of Appeal filed 
by Robert Mueller, John Ashcroft, 
556 Notice of Appeal, filed by Sha- 
kir Baloch, akhil sachdeva, Ashraf 
Ibrahim, Yasser Ebrahim, Asif-Ur- 
Rehman Saffi, Ibrahim Turkmen, 
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DOCKET 
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Hany Ibrahim, 538 Notice of Appeal 
filed by Dennis Hasty, 541 Notice of 
Appeal filed by James Sherman.  
The cross-appeals were ordered on 
the District Court’s record and the 
parties brief.  It is Ordered that the 
Order of the District Court is  
affirmed in part, vacated in part and 
remanded for further proceedings  
in accordance with the opinion of  
this Court.  Issued as Mandate:  
2/25/10.  USCA # 06-3745-cv (L); 
06-3785-cv(CON); 06-3789-cv(CON); 
06-3800-cv(CON):  06-4187-cv(XAP).  
Chambers notified.  (Attachments:  
# 1 Opinion) (McGee, Mary Ann) 
(Entered:  03/03/2010) 

*  *  *  *  * 

3/25/10 704 MOTION to Intervene and to 
Amend the Complaint by Akil 
Sachveda, Ibrahim Turkmen, Ah-
mer Abbasi, Anser Mehmood, Be-
namar Benatta, Ahmed Khalifa, Sa- 
eed Hammouda, Purna Bajracharya.  
(Attachments:  # 1 Memorandum 
in Support, # 2 Certificate of Ser-
vice, # 3 Letter regarding motion) 
(Meeropol, Rachel) (Entered: 03/25/ 
2010) 

*  *  *  *  * 
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DATE 
DOCKET 
NUMBER PROCEEDINGS 

6/23/10  Minute Entry for Motion Hearing 
held on 6/22/2010 before Chief Mag-
istrate Judge Steven M. Gold re 704 
MOTION to Intervene and to 
Amend the Complaint filed by Be-
namar Benatta, Ahmed Khalifa, 
Saeed Hammouda, Ahmer Abbasi, 
Ibrahim Turkmen, Purna Bajra-
charya, Akil Sachveda, Anser Meh-
mood:  Meeropol et al for plaintiffs; 
Handler for United States; Bar-
ghaan for defendant Ashcroft; Law-
rence for defendant Mueller; Samp-
son for defendant Ziglar; Murphy 
for defendant Hasty; Klein for de-
fendant Zenk; no appearance for de-
fendant Sherman; no appearance for 
defendant LoPresti; Wolin for de-
fendant Cuciti.  Oral argument held 
on plaintiffs’ motion for intervention 
and leave to amend.  Decision re- 
served.  (Court Reporter Sheldon 
Silverman.) (Vasquez, Lea) (En-
tered:  06/23/2010) 

6/30/10 714 REPORT AND RECOMMENDA-
TIONS re 704 MOTION to Inter-
vene and to Amend the Complaint, 
respectfully recommending that 
plaintiffs’ motion for leave to inter-
vene and to file a Fourth Amended 
Complaint be granted.  Objections 
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DOCKET 
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to R&R due by 7/19/2010.  Ordered 
by Chief Magistrate Steven M. Gold 
on 6/30/2010.  (O’Connor, Erin) 
(Entered:  06/30/2010) 

*  *  *  *  * 

7/21/10 717 OBJECTION to 714 Report and 
Recommendations (on behalf of 
remaining individual defendants) 
filed by John Ashcroft.  (Attach-
ments:  # 1 Exhibit A) (Barghaan, 
Dennis) (Entered:  07/21/2010) 

8/4/10 718 REPLY in Opposition re 717 Objec-
tion to Report and Recommenda-
tions filed by Ahmer Abbasi, Pur- 
na Bajracharya, Benamar Benatta, 
Saeed Hammouda, Ahmed Khalifa, 
Anser Mehmood, Akil Sachveda, 
Ibrahim Turkmen.  (Attachments:  
# 1 Exhibit 1) (Meeropol, Rachel) 
(Entered:  08/04/2010) 

*  *  *  *  * 

8/11/10 721 REPLY in Support of Objections to 
Report and Recommendation filed 
by John Ashcroft.  (Barghaan, Den- 
nis) (Entered:  08/11/2010) 

*  *  *  *  * 

8/26/10 724 ORDER:  Please see the attached 
order granting the motion for leave 
to intervene and to file a Fourth 
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DOCKET 
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Amended Complaint, 704, upon  
the recommendation of Magistrate 
Judge Gold, 714.  Ordered by 
Judge John Gleeson on 8/26/2010.  
(Reddy, Anitha) (Entered:  08/26/ 
2010) 

*  *  *  *  * 

9/13/10 726 AMENDED COMPLAINT (Fourth 
Amended Complaint) against John 
Ashcroft, Joseph Cuciti, Dennis 
Hasty, Salvatore LoPresti, Robert 
Mueller, James Sherman, Michael 
Zenk, James W. Ziglar, filed by 
Ahmer Abbasi, Benamar Benatta, 
Purna Bajracharya, Saeed Ham-
mouda, Ibrahim Turkmen, Ahmed 
Khalifa, Akil Sachveda, Anser Meh-
mood.  (Attachments:  # 1 Certifi- 
cate of Service) (Meeropol, Rachel) 
(Entered:  09/13/2010) 

*  *  *  *  * 

11/12/10 735 MOTION to Dismiss Fourth Amen-
ded Complaint by John Ashcroft. 
Responses due by 12/23/2010 (Bar-
ghaan, Dennis) (Entered: 11/12/ 2010) 

11/12/10 736 MEMORANDUM in Support re  
735 MOTION to Dismiss Fourth 
Amended Complaint filed by John  
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DOCKET 
NUMBER PROCEEDINGS 

Ashcroft.  (Barghaan, Dennis) (En- 
tered:  11/12/2010) 

11/12/10 737 MOTION to Dismiss Fourth Amen-
ded Complaint by James W. Zig- 
lar.  (McDaniel, William) (Entered:  
11/12/2010) 

11/12/10 738 MEMORANDUM in Support re  
737 MOTION to Dismiss Fourth 
Amended Complaint filed by James 
W. Ziglar.  (McDaniel, William) 
(Entered:  11/12/2010) 

11/12/10 739 MOTION to Dismiss Joining De-
fenant Ashcroft’s Motion and Mem-
orandum by Robert Mueller.  (Law- 
rence, R.) (Entered:  11/12/2010) 

11/12/10 740 MOTION to Dismiss Plaintiffs’ 
Fourth Amended Complaint by 
James Sherman.  Responses due by 
12/23/2011 (Attachments:  # 1 Me- 
morandum in Support) (Roth, De- 
bra) (Entered:  11/12/2010) 

*  *  *  *  * 

11/12/10 743 MOTION to Dismiss Fourth Amend-
ed Complaint by Dennis Hasty.  
Responses due by 12/23/ 2010 (Bell, 
David) (Entered: 11/12/ 2010) 

11/12/10 744 MEMORANDUM in Support re 743 
MOTION to Dismiss Fourth Amen-
ded Complaint filed by Dennis 
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Hasty.  (Bell, David) (Entered:  
11/12/2010) 

*  *  *  *  * 

12/23/10 749 RESPONSE in Opposition re 745 
MOTION to Dismiss Fourth Amen-
ded Complaint, 735 MOTION to 
Dismiss Fourth Amended Com-
plaint, 746 MOTION to Dismiss, 737 
MOTION to Dismiss Fourth Amen-
ded Complaint, 739 MOTION to 
Dismiss Joining Defenant Ash-
crof t’s Motion and Memorandum, 
743 MOTION to Dismiss Fourth 
Amended Complaint, 741 MOTION 
to Dismiss the Fourth Amended 
Complaint, 740 MOTION to Dis-
miss Plaintiffs’ Fourth Amended 
Complaint filed by Ahmer Abbasi, 
Purna Bajracharya, Benamar Ben-
atta, Saeed Hammouda, Ahmed 
Khalifa, Anser Mehmood, Akil Sach-
veda, Ibrahim Turkmen.  (Attach-
ments: # 1 Certificate of Service) 
(Meeropol, Rachel) (Entered:  12/23/ 
2010) 

*  *  *  *  * 

1/12/11 751 REPLY in Support re 737 MOTION 
to Dismiss Fourth Amended Com-
plaint filed by James W. Zig- 
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lar.  (McDaniel, William) (Entered:  
01/12/2011) 

1/12/11 752 REPLY to Response to Motion re 
735 MOTION to Dismiss Fourth 
Amended Complaint filed by John 
Ashcroft.  (Barghaan, Dennis) (En-
tered:  01/12/2011) 

1/12/11 753 REPLY in Support re 739 MO- 
TION to Dismiss Joining Defenant 
Ashcrof t’s Motion and Memoran-
dum (and Joining 752 Defendant 
Ashcrof t’s Reply) filed by Robert 
Mueller.  (Lawrence, R.) (Entered:  
01/12/2011) 

1/12/11 754 REPLY in Support re 741 MOTION 
to Dismiss the Fourth Amended 
Complaint filed by Michael Zenk.  
(Brett, Kinrk) (Entered:  01/12/ 
2011) 

1/12/11 755 REPLY to Response to Motion re 
740 MOTION to Dismiss Plaintiffs’ 
Fourth Amended Complaint filed 
by James Sherman.  (Roth, Debra) 
(Entered:  01/12/2011) 

1/12/11 756 REPLY in Support re 743 MOTION 
to Dismiss Fourth Amended Com-
plaint filed by Dennis Hasty.  (Bell, 
David) (Entered:  01/12/2011) 

*  *  *  *  * 
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1/15/13 767 ORDER granting Motions to Dis-
miss by 735 John Ashcroft, 737 
James W. Ziglar, and 739 Robert 
Mueller in their entirety; and OR-
DER granting in part and denying 
in part Motions to Dismiss by 740 
James Sherman, 741 Michael Zenk, 
743 Dennis Hasty, 745 Salvatore 
LoPresti, and 746 Joseph Cuciti.  
Ordered by Judge John Gleeson on 
1/15/2013. (O’Reilly, Helen) (En-
tered:  01/15/2013) 

*  *  *  *  * 

3/15/13 778 NOTICE OF APPEAL as to 767 
Order on Motion to Dismiss, by 
Dennis Hasty.  Filing fee $ 455, 
receipt number 0207-6072355.  Ser- 
vice done electronically.  (Lahlou, 
Shari) Modified on 3/15/2013 to 
reflect service.  (McGee, Mary 
Ann).  (Entered:  03/15/2013) 

*  *  *  *  * 

3/15/13 779 NOTICE OF APPEAL as to 767 
Order on Motion to Dismiss, by 
James Sherman.  No fee paid.  At-
torney notified.  Service done elec-
tronically.  (Shur, Justin) Modified 
on 3/18/2013 to reflect service and  
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fee status.  (McGee, Mary Ann).  
(Entered:  03/15/2013) 

*  *  *  *  * 

4/8/13  ORDER granting in part and deny-
ing in part 784 Motion for Entry of 
Judgment under Rule 54(b).  At the 
parties’ mutual agreement and hav-
ing determined that there is no just 
reason for delay, the Clerk of Court 
is respectfully directed to enter final 
judgment pursuant to Fed. R. Civ. 
P. 54(b) dismissing Claims One, 
Two, Three, and Seven against De-
fendants John Ashcroft, Robert 
Mueller and William Ziglar.  Plain-
tiffs’ motion for entry of judgment 
dismissing Claim Six is denied, as 
Defendants Ashcroft, Mueller, and 
Ziglar are not named as defendants 
in Claim Six.  Ordered by Judge 
John Gleeson on 4/8/2013.  (O’Reilly, 
Helen) (Entered:  04/08/2013) 

4/11/13 788 CLERK’S JUDGMENT, Pltff  ’s mo- 
tion for entry of judgment under 
Rule 54(b) is granted to the extent 
that final judgment is entered pur-
suant to FRCP 54(b) dismissing 
Claims One, Two, Three and Seven 
against Defendants John Ashcroft, 
Robert Mueller and William Ziglar..  
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Ordered by Janet Hamilton, Deputy 
Clerk, on 4/10/2013.  (Piper, Fran-
cine) (Entered:  04/11/2013) 

*  *  *  *  * 

4/24/13 790 NOTICE OF APPEAL as to 767 
Order on Motion to Dismiss, by Ah-
mer Abbasi, Purna Bajracharya, 
Benamar Benatta, Saeed Ham-
mouda, Ahmed Khalifa, Anser Meh-
mood.  Filing fee $ 455, receipt 
number 0207-6154559.  Appeal Re- 
cord due by 5/8/2013.  (Meeropol, 
Rachel) (Entered:  04/24/2013) 

*  *  *  *  * 

4/24/13 791 Subsequent/Amended NOTICE OF 
APPEAL 790 as to 767 Order by 
Akil Sachveda and Ibrahim Turk-
men.  No fee for Amended Appeal.  
Service done electronically.  This 
Amended Notice of Appeal is being 
filed to include Appellants Akil Sach-
veda and Ibrahim Turkman.  Please 
note:  This Amended Notice of 
Appeal is being filed by the Appeals 
Clerk on behalf of attorney Rachel 
Meeropol due to technical difficulties 
with her ECF Service.  (McGee, 
Mary Ann) (Entered:  04/24/2013) 
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CHAPTER ONE 

INTRODUCTION 

I. BACKGROUND 

 On September 11, 2001, terrorists hijacked four air-
planes and flew two of them into the World Trade Center 
Towers in New York City and one into the Pentagon in 
Arlington, Virginia.  The fourth plane crashed into a field 
in southwestern Pennsylvania before it could strike a 
target in Washington, D.C.  The attacks killed more than 
3,100 people, including all 246 people aboard the 4 air-
planes. 

 The Federal Bureau of Investigation (FBI) immedi-
ately initiated a massive investigation, called “PENTT-
BOM,” into this coordinated terrorist attack.  The FBI 
investigation focused on identifying the terrorists who 
hijacked the airplanes and anyone who aided their efforts.  
In addition, the FBI worked with other federal, state, and 
local law enforcement agencies to prevent follow-up at-
tacks in this country and against U.S. interests abroad. 

 Shortly after the attacks, the Attorney General direc-
ted the FBI and other federal law enforcement personnel 
to use “every available law enforcement tool” to arrest 
persons who “participate in, or lend support to, terrorist 
activities.”1  One of the principal responses by law en-
forcement authorities after the September 11 attacks was 
to use the federal immigration laws to detain aliens sus-
pected of having possible ties to terrorism.  Within 2 
months of the attacks, law enforcement authorities had 

                                                 
1 Memorandum from Attorney General John Ashcroft to United 

States Attorneys entitled “Anti-Terrorism Plan” (September 17, 
2001). 



44 

 

detained, at least for questioning, more than 1,200 citizens 
and aliens nationwide.2  Many of these individuals were 
questioned and subsequently released without being 
charged with a criminal or immigration offense.  Many 
others, however, were arrested and detained for violating 
federal immigration law. 

 Our review determined that the Immigration and Na-
turalization Service (INS) detained 762 aliens as a result 
of the PENTTBOM investigation.  Of these 762 aliens, 24 
were in INS custody on immigration violations prior to 
the September 11 attacks.  The remaining 738 aliens 
were arrested between September 11, 2001, and August 6, 
2002, as a direct result of the FBI’s PENTTBOM inves-
tigation.  All 762 detainees were placed on what became 
known as an “INS Custody List” because of the FBI’s 
assessment that they may have had a connection to the 
September 11 attacks or terrorism in general, or because 
the FBI was unable, at least initially, to determine 
whether they were connected to terrorism. 

 The Government held these aliens in a variety of fed-
eral, local, and private detention facilities across the 
United States while the FBI investigated them for ties to 
the September 11 attacks or terrorism in general.  These 
                                                 

2 In the weeks and months following the attacks, various totals of 
the number of people arrested in connection with the September 11 
investigation were released by the Department of Justice or ap-
peared in media accounts.  A senior official in the Department’s Of-
fice of Public Affairs told the Office of the Inspector General that in 
the weeks after the terrorist attacks her office provided frequent 
updates to the media on the number of persons questioned, arrested, 
and detained by federal, state, and local law enforcement officials.  
According to this official, the Public Affairs Office stopped reporting 
the cumulative totals after the number reached approximately 1,200, 
because the statistics became confusing. 
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facilities included several Federal Bureau of Prisons 
(BOP) institutions such as the Metropolitan Detention 
Center in Brooklyn, New York; the Federal Detention 
Center in Oakdale, Louisiana; and the U.S. Penitentiary 
in Leavenworth, Kansas; INS facilities such as the Krome 
Service Processing Center in Miami, Florida; and state 
and local facilities under contract with the INS to house 
federal immigration detainees, such as the Passaic Coun-
ty Jail in Paterson, New Jersey, and the Hudson County 
Correctional Center in Kearny, New Jersey. 

 Soon after these detentions began, the media began to 
report allegations of mistreatment of the detainees.  For 
example, detainees and their attorneys alleged that the 
detainees were not informed of the charges against them 
for extended periods of time; were not permitted contact 
with attorneys, their families, and embassy officials; re-
mained in detention even though they had no involvement 
in terrorism; or were physically abused, verbally abused, 
and mistreated in other ways while detained. 

 Several individual detainees and non-profit organiza-
tions filed lawsuits against the Department of Justice 
(Department) protesting the lack of public information 
about the detainees and the length and conditions of the 
detainees’ confinement.  For example, the Center for 
National Security Studies brought suit against the De-
partment under the Freedom of Information Act seeking 
information about the detainees, including their names 
and where they were being held.3  Five detainees filed a 
class action lawsuit alleging they were physically abused, 
verbally abused, and held without a legitimate immigra-

                                                 
3 Center for National Security Studies v. United States Depart-

ment of Justice, 01-civ-2500 (D.D.C. filed December 6, 2002). 
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tion or law enforcement purpose long after they received 
final removal or voluntary departure orders.4  In addi-
tion, advocacy organizations such as Amnesty Interna-
tional and the Lawyers Committee for Human Rights is-
sued reports asserting mistreatment of the detainees or 
mishandling of their cases.5 

 Pursuant to our responsibilities under the USA PA-
TRIOT Act (Patriot Act) and the Inspector General Act, 
the Department of Justice Office of the Inspector General 
(OIG) initiated this review to examine the treatment of 
detainees arrested in connection with the Department’s 
September 11 terrorism investigation.6  Specifically, the 
OIG’s review focused on: 

 • Issues affecting the length of the detainees’ con-
finement, including the process undertaken by the 
FBI and others to clear individual detainees of a 
connection to the September 11 attacks or ter-
rorism in general; 

 • Bond determinations for detainees;  

                                                 
4 Turkmen v. Ashcroft, 02-civ-2307 (E.D.N.Y. filed April 17, 2002). 
5 See, e.g., “Presumption of Guilt:  Human Rights Abuses of Post- 

September 11 Detainees,” Human Rights Watch (August 2002); “A 
Year of Loss:  Reexamining Civil Liberties Since September 11,” 
Lawyers Committee for Human Rights (September 5, 2002). 

6 Pub. L. No. 107-56 (2001).  The USA PATRIOT Act was signed 
by the President on October 26, 2001, approximately six weeks after 
the September 11 terrorist attacks.  The Patriot Act provides new 
or enhanced law enforcement authorities, including the sharing of 
foreign intelligence information, increased penalties for money laun-
dering and other financial crimes, and stricter controls on immigra-
tion.  In addition, Section 1001 of the Patriot Act directs the OIG to 
receive and review claims of civil rights or civil liberties violations by 
Department employees. 
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 • The removal process and the timing of removal; 
and  

 • Conditions of confinement experienced by de-
tainees, including their access to legal counsel. 

 We focused our review on INS detainees housed at two 
facilities—the BOP’s Metropolitan Detention Center 
(MDC) in Brooklyn and the Passaic County Jail (Passaic) 
in Paterson, New Jersey.  We chose these two facilities 
because they held the majority of September 11 detainees 
and were the focus of many complaints about detainee 
mistreatment. 

 Our review did not seek to examine all aspects of the 
Department’s terrorism investigation, including the spe-
cific investigative techniques involved in the September 
11 investigation or the decisions made by federal, state, 
and local law enforcement on why to detain specific indi-
viduals.7  Additional issues beyond the scope of this re-
view include the reasons and justifications for the De-
partment’s decision to limit public release of information 
concerning arrests related to the ongoing terrorism in-

                                                 
7 Some constitutional arguments have been raised regarding the 

Department’s treatment of September 11 detainees.  The claims 
were made in a variety of contexts, some of which are inapplicable in 
the immigration context and some of which are beyond the scope of 
this report.  Removal proceedings are matters of civil rather than 
criminal law.  See INS v. Lopez-Mendoza, 468 U.S. 1032, 1039 
(1984).  Because they are not criminal proceedings, some constitu-
tional protections that apply in the context of a criminal prosecution 
do not apply in a removal proceeding.  For example, immigration 
detainees have no Sixth Amendment right to counsel.  While they 
are permitted to be represented by an attorney, they must find and 
pay for the attorney themselves, unlike in criminal cases where the 
Government provides defendants with an attorney if they are unable 
to pay for counsel. 
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vestigation, its decision to close immigration proceedings 
to the public, and its use of voluntary interviews for cer-
tain categories of aliens. 8  Several lawsuits related to 
these issues are ongoing.  In addition, our review did not 
examine the Department’s use of material witness war-
rants to detain certain individuals in connection with its 
terrorism investigation, another issue currently being li-
tigated in the courts.9 

 Rather, our review focused on the treatment of aliens 
who were held on federal immigration charges in connec-
tion with the September 11 investigation.  We examined 
the reasons why many of the detainees experienced pro-
longed confinement.  In addition, we examined the de-
tainees’ conditions of confinement, including their access 
to counsel, access to medical care, and allegations of 
physical or verbal abuse by correctional officers. 

 In this report, we discuss the actions of senior man-
agers at the Department, the FBI, the INS, and the BOP, 
who established the broad policies and led the investiga-
tion in response to the September 11 attacks; the actions 
of the INS, which processed and detained many of the 

                                                 
8 For example, on November 9, 2001, the Department and the FBI 

sought voluntary interviews with approximately 5,000 male visitors 
or foreign nationals between the ages of 18 and 33 who had entered 
the United States after January 2000 from countries “where there 
have been strong al Qaeda presences.”  See Attorney General John 
Ashcroft, Press Conference (March 20, 2002). 

9 A material witness warrant can be obtained from a judge upon a 
showing that the testimony of a person is material to a criminal 
proceeding and that it may become impracticable to secure the 
presence of the person by subpoena.  See 18 U.S.C. § 3144.  A per-
son held on such a warrant is referred to as a “material witness.”  
See United States v. Awadallah, 202 F. Supp. 2d. 55 (S.D.N.Y. 2002). 
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aliens arrested in the aftermath of September 11; and the 
actions of the BOP, which housed many of the detainees. 

 In conducting our review, we were mindful of the cir-
cumstances confronting the Department and the country 
as a result of the September 11 attacks, including the 
massive disruptions they caused.  The Department was 
faced with monumental challenges, and Department em-
ployees worked tirelessly and with enormous dedication 
over an extended period to meet these challenges.  It is 
also important to note that nearly all of the 762 aliens we 
examined violated immigration laws, either by overstay-
ing their visas, by entering the country illegally, or some 
other immigration violation. 

II. METHODOLOGY OF THIS REVIEW 

 The OIG conducted interviews, fieldwork, and analysis 
for this review from March 2002 until March 2003.  As 
noted above, we focused on two detention facilities, the 
MDC in Brooklyn, New York, and the Passaic County Jail 
in Paterson, New Jersey.  We chose the MDC because it 
housed 84 aliens arrested in the aftermath of the Sep-
tember 11 terrorist attacks.  In addition, the MDC re-
ceived widespread media coverage for allegations of 
abuse against detainees and for the restrictive conditions 
of confinement it imposed on the detainees.  We selected 
Passaic because it housed 400 aliens arrested in connec-
tion with the September 11 terrorism investigation—the 
most in any single facility—and, like the MDC, was the 
subject of many media articles regarding the treatment of 
detainees. 

 In this review, “September 11 detainees” are defined 
as aliens held on immigration violations in connection with 
the investigation of the September 11 attacks.  The FBI 
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categorized these aliens as either “of interest,” “of high 
interest,” or “of undetermined interest” to its terrorism 
investigation.  The INS treated all three categories as 
“September 11 detainees,” and sometimes referred to 
them as “special interest” or “of interest” detainees.10 

 As noted above, the Department detained 762 aliens on 
immigration charges in connection with its terrorism in-
vestigation between September 2001 and August 2002.  
From the total of 475 September 11 detainees held at the 
MDC and Passaic,11 we selected a sample of 119 detain-
ees —53 held at the MDC and 66 confined at Passaic—to 
examine their detention experiences in detail. 

 Our MDC sample of 53 detainees was composed of 19 
aliens who were being held at the facility during our site 
visit in May 2002; a random sample of 30 detainees pre-
viously held at the MDC but released or transferred prior 
to our May 2002 visit; and 4 detainees whose experiences 
at the MDC were the subject of media articles. 

 Our Passaic sample of 66 detainees was composed of 30 
aliens reportedly held at the facility immediately prior to 
our site visit in May 2002; a random sample of 30 detain-
ees held at Passaic but released or transferred prior to 
our May 2002 visit; and 6 detainees whose detentions at 
Passaic were the subject of media articles.12 

                                                 
10 In this report we generally refer to all three FBI categories col-

lectively as “of interest,” unless otherwise noted. 
11 Nine September 11 detainees were held at both Passaic and the 

MDC. 
12 The INS provided us with a list of 30 September 11 detainees 

who were being held at Passaic in April 2002.  However, when we 
conducted our site visit in May 2002, the INS had released or trans-
ferred 17 of the 30 detainees. 
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 We interviewed 32 detainees in these sample groups— 
19 housed at the MDC, 13 at Passaic—with their attor-
neys present if they requested.  We also separately in-
terviewed seven immigration attorneys who represented 
September 11 detainees held at the MDC or Passaic. 

 In addition, we reviewed the INS Alien Files (known 
as “A-Files”) of 104 detainees from our sample of 119 
September 11 detainees:  44 of the 53 detainees in our 
MDC sample and 60 of the 66 detainees in our Passaic 
sample.13  The INS was unable to provide us with the 
remaining 15 A-Files for these detainees.  At the MDC 
and Passaic, we also reviewed the facilities’ records per-
taining to the 119 detainees in our samples, including 
their administrative, disciplinary, and medical files.  In 
addition, we reviewed available FBI Headquarters and 
FBI field office records for 54 September 11 detainees 
identified by the INS on January 23, 2002, as having been 
held longer than 90 days after receiving voluntary de-
parture or removal orders.14 

 We also examined INS and BOP policies and proce-
dures relating to immigration charging, conditions of con-
finement, and access to counsel.  These included agency 
detention standards as well as specific policies applicable 
to the MDC and Passaic that were developed prior to and 
after the September 11 attacks.  We focused on how the 
BOP and INS implemented these standards, and we ex-
amined the actions of managers at the Headquarters and 
local levels regarding their adherence to these policies.  

                                                 
13 The A-File, maintained by the INS, contains an alien’s U.S. im-

migration history. 
14 See Chapter 6 for a discussion of final orders of removal. 
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In particular, we examined the following documents dur-
ing our analysis: 

 • A database maintained by the INS’s Custody Re-
view Unit (CRU) that contains extensive INS 
records of the investigative and litigation histories 
of the September 11 detainees; 

 • A second CRU-maintained database that depicts 
the detention history of each September 11 de-
tainee; 

 • A document used by FBI Headquarters to track 
the status of the detainee clearance process; 

 • The list of September 11 detainees cleared of con-
nections to terrorism by the FBI New York Field 
Office (this FBI office conducted clearance inves-
tigations on more than 500 of the 762 September 
11 detainees); 

 • FBI Headquarters files for a sample of 54 Sep-
tember 11 detainees maintained by the unit that 
coordinated the detainee clearance process, as 
well as corresponding FBI field office files for 46 
of those 54 detainees; and 

 • The BOP’s list of September 11 detainees held at 
the MDC. 

 In addition, we conducted more than 50 interviews of 
officials at the FBI, INS, BOP, and the Department of 
Justice regarding their involvement in developing and 
implementing the policies concerning the apprehension, 
detainment, investigation, and adjudication of September 
11 detainee cases.  Among the officials we interviewed 
were the Attorney General, the Deputy Attorney General 
(DAG), the Associate Deputy Attorney General responsi-
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ble for immigration issues, and various officials in their 
offices; the Assistant Attorney General for the Criminal 
Division and attorneys from the Criminal Division in-
volved in the September 11 investigation; the INS Com-
missioner; the INS Executive Associate Commissioner 
for Field Operations, the INS General Counsel, and a 
variety of other INS attorneys and staff; the FBI Direc-
tor, the former Deputy Director, General Counsel, and 
other FBI officials; the BOP Director, the BOP’s Assis-
tant Director for Correctional Programs, and other BOP 
attorneys and staff; and officials in the Department’s Ex-
ecutive Office for Immigration Review (EOIR).15  During 
our fieldwork at the MDC and Passaic, we interviewed 
the wardens, supervisors, correctional officers, medical 
staff, and other employees who had contact with or over-
sight of September 11 detainees.  In addition, we inter-
viewed managers and employees in the FBI’s New York 
Field Office and Newark Field Office, the INS’s New 
York and Newark District Offices, and the U.S. Attor-
ney’s Office for the Southern District of New York.16 

 During our review, we also met several times with 
representatives of Amnesty International and Human 
Rights Watch, who offered information and discussed 
their concerns about the treatment of aliens arrested 
after September 11.  In addition, these organizations 
helped arrange interviews with some September 11 de-
tainees or their attorneys.  We also met with represent-
atives from the American Civil Liberties Union, the 

                                                 
15 Throughout this report, most individuals are identified using the 

title they held at the time of the event or action under examination. 
16 Organization charts for the Department, FBI, INS, and BOP are 

attached at Appendix C. 
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Center for Constitutional Rights, the Islamic Circle of 
North America, and the Legal Aid Society. 

III. ORGANIZATION OF THIS REPORT 

 This report is organized into ten chapters and begins 
with this introduction to the report.  Chapter 2 describes 
the initial actions taken by the Department in Washing-
ton, D.C., and New York City that affected the arrest, 
detention, and investigation of the September 11 detain-
ees.  It discusses demographic statistics on the Septem-
ber 11 detainees, including their age, citizenship, location, 
and date of arrest.  It also describes the procedure used 
by the FBI, INS, and BOP to review and process aliens 
detained on immigration charges in connection with the 
Department’s terrorism investigation. 

 Chapter 3 discusses the charging of September 11 de-
tainees with immigration violations.  We identify policies, 
procedures, and issues that affected the timely charging 
of the detainees. 

 Chapter 4 examines the development and implemen-
tation of the Department’s “hold until cleared” policy for 
September 11 detainees.  It describes a series of opera-
tional orders issued by INS Headquarters to manage 
September 11 detainees.  It also examines the processes 
implemented by the FBI to clear detainees of any con-
nection to terrorism and the ramifications of this proce-
dure on the detainees’ length of confinement.  We discuss 
why the FBI New York Field Office and INS New York 
District Office initially developed a separate list of Sep-
tember 11 detainees unbeknownst to FBI and INS Head-
quarters officials and the problems this presented.  In 
addition, we describe the impact caused by the Depart-
ment’s decision to require Central Intelligence Agency 
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(CIA) name checks for each of the detainees.  The chap-
ter ends with an examination of the FBI’s development of 
a “watch list” and its process for adding and removing 
names from that list. 

 Chapter 5 begins with basic information about federal 
immigration law, including the charging procedure for 
immigration violations, bond hearings, and removal pro-
ceedings.17  It then examines the Department’s opposi-
tion to bond for September 11 detainees and the INS’s 
efforts to keep detainees in custody. 

 Chapter 6 discusses detainees with final removal and 
voluntary departure orders, the Department’s decision to 
prevent removal of September 11 detainees until they 
were cleared by the FBI, and the eventual rescission of 
the policy.  The chapter concludes with a review of the 
INS’s compliance with a requirement that it conduct a re-
view of the continued detention of aliens held for 90 days 
after they received removal orders. 

 Chapters 7 and 8 examine the conditions of confine-
ment experienced by September 11 detainees at the MDC 
and Passaic facilities.  Chapter 7 evaluates conditions at 
the MDC, including allegations of physical and verbal 
abuse, access to legal counsel, medical care, recreation, 
and other issues. Chapter 8 examines similar issues for 
September 11 detainees confined at Passaic.   

 In Chapter 9, we offer a series of recommendations to 
address the issues discussed in this report.  Chapter 10 

                                                 
17 The 1996 amendments to the immigration laws combined “de-

portation” and “exclusion” proceedings into “removal” proceedings. 
In this report, we use the term “removal proceedings” to refer to all 
proceedings that sought to deport, exclude, or remove aliens from 
the United States. 
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provides our conclusions.  The 11 Appendices contain a 
glossary of names (Appendix A) and terms (Appendix B), 
organization charts, various memoranda, and sample INS 
forms. 

CHAPTER TWO 

ARREST AND PROCESSING OF ALIENS 
IN RESPONSE TO THE SEPTEMBER 11 ATTACKS 

 This chapter describes the Department’s initial re-
sponse to the terrorist attacks.  First, we examine the 
immediate actions taken by the FBI and INS in New 
York City to arrest and detain aliens in connection with 
the terrorism investigation.  Next, we describe the De-
partment’s philosophy as it related to aliens arrested in 
connection with the terrorism probe, and we discuss some 
of the processes developed at FBI and INS Headquarters 
to coordinate information about these detainee cases.  
We also provide demographic statistics about the Sep-
tember 11 detainees.  In addition, we describe the sys-
tem used by the FBI, INS, and BOP to review and pro-
cess aliens detained on immigration charges in connection 
with the terrorism investigation. 

I. INITIAL LAW ENFORCEMENT RESPONSE 

 A. Initial FBI Response 

 The FBI took the lead in investigating the September 
11 attacks, an investigation that became known as  
the Pentagon/Twin Towers Bombings investigation, or 
PENTTBOM.  The FBI’s investigation initially was af-
fected by the chaotic situation in New York City as a re-
sult of the terrorist attacks, which displaced thousands of 
people from their homes and offices in lower Manhattan.  
As a result of the attacks, the FBI was forced to evacuate 
its New York City office in the Javits Federal Building at 
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26 Federal Plaza, seven blocks from what became known 
as “Ground Zero.”  Similarly, the INS was forced to evac-
uate all detainees housed at its Service Processing Center 
at 201 Varick Street in Manhattan’s lower West Side.18 

 The FBI’s focus immediately after the attacks was 
whether any of the airplanes remaining in the air posed a 
threat.  Once air traffic over the United States had 
ceased completely, the FBI turned its attention to locat-
ing those responsible for the terrorist attacks and pre-
venting future attacks.  During the evening of Septem-
ber 11, the FBI New York Field Office moved telephones, 
computers, facsimile machines, and other equipment into 
a temporary command post in a parking garage ▀▀ 
▀▀▀▀ ▀▀▀▀▀▀.  In addition to the ▀▀▀▀ ▀▀▀▀▀▀ 
site, the FBI created command posts ▀▀ ▀▀▀ 
▀▀▀▀▀▀▀▀ ▀▀▀▀▀▀▀ ▀▀▀ ▀▀▀▀▀▀▀▀ ▀▀ ▀▀▀ 
▀▀▀▀▀▀ ▀▀▀▀▀ near midtown Manhattan and at FBI 
offices in Queens and Long Island, New York. 

 With the help of the airlines and the INS, the FBI 
quickly determined the names used by the hijackers and 
immediately began to pursue leads related to them.  Du-
ring this initial period, the overall terrorism investigation 
was coordinated from the FBI’s high-security Strategic 
Information and Operations Center (SIOC) located at 
FBI Headquarters in Washington, D.C.  The FBI Head-
quarters in Washington, D.C. coordinated the New York 
aspects of the terrorism investigation through the FBI’s 
New York Joint Terrorism Task Force (JTTF), a group 
composed of a variety of law enforcement agencies in-
                                                 

18 INS Service Processing Centers process and detain illegal aliens 
who are awaiting disposition of their immigration cases or awaiting 
removal from the country.  A detainee could be held at a Service 
Processing Center from one day to several years. 
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cluding the INS, the New York Police Department, and 
the Drug Enforcement Administration. 19   In addition, 
prosecutors from the U.S. Attorney’s Office for the Sou-
thern District of New York (SDNY) and the Eastern Dis-
trict of Virginia, in conjunction with the Department’s 
Criminal Division, worked closely with the New York 
JTTF to direct major aspects of the terrorism investiga-
tion from both Washington, D.C., and New York City. 

 The day after the attacks, officials at FBI Headquar-
ters began developing a “watch list” that initially was de-
signed to identify potential hijackers and other individu-
als who might be planning additional terrorist acts once 
air travel resumed.  By September 14, the FBI had for-
warded the watch list, which at this point contained more 
than 100 names, to the Federal Aviation Administration, 
commercial airlines, FBI field offices, the U.S. Border 
Patrol, the U.S. Customs Service, and 18,000 state and 
local police departments across the country.  According 
to FBI Director Robert Mueller, the watch list ultimately 
contained the names of “individuals the FBI would like to 

                                                 
19 Each of the FBI’s 56 domestic field offices now leads a JTTF in 

its respective geographic area of responsibility.  The FBI’s New York 
Division formed the first JTTF in 1980.  Participants in JTTFs  
include the INS; U.S. Secret Service; Naval Criminal Investigative 
Service; U.S. Marshals Service; U.S. Customs Service; Bureau  
of Alcohol, Tobacco, and Firearms; U.S. Department of State/ 
Diplomatic Security Service; Offices of Inspectors General; Postal 
Inspection Service; Internal Revenue Service; Department of Inte-
rior Bureau of Land Management; Air Force Office of Special Inves-
tigations; U.S. Park Police; Federal Protective Service; Defense 
Criminal Investigative Service; and other federal, state, and local law 
enforcement agencies. 
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talk to because we believe they have information that 
could be helpful to the [PENTTBOM] investigation.” 20 

 The FBI allocated massive resources to the September 
11 terrorism investigation.  Within 3 days of the attacks, 
more than 4,000 FBI special agents and 3,000 support 
personnel were assigned to work on the PENTTBOM 
probe.  Six days after the attacks, FBI Director Mueller 
reported that more than 500 people representing 32 fe-
deral, state, and local law enforcement agencies were 
working 24 hours a day at FBI Headquarters.  By Sep-
tember 18, 2001, 1 week after the attacks, the FBI had 
received more than 96,000 tips or potential leads from the 
public, including more than 54,000 through an Internet 
site it established for the PENTTBOM case, 33,000 that 
were forwarded directly to FBI field offices across the 
country, and another 9,000 tips called into the FBI’s toll- 
free “hotline.” 

 B. Department of Justice Response 

 In response to the September 11 attacks, the Attorney 
General directed all Department of Justice components to 
focus their efforts on disrupting any additional terrorist 
threats.  As articulated in a September 17, 2001, memo-
randum to all United States Attorneys from Attorney 
General Ashcroft, the Department sought to prevent fu-
ture terrorism by arresting and detaining violators who 
“have been identified as persons who participate in, or 
lend support to, terrorist activities.  Federal law en-
forcement agencies and the United States Attorneys’ Of-
fices will use every available law enforcement tool to inca-

                                                 
20 FBI Director Robert Mueller, Press Conference at FBI Head-

quarters (September 14, 2001).  We discuss the development and 
eventual dissolution of this watch list in greater detail in Chapter 4. 
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pacitate these individuals and their organizations.”  Giv-
en the identities of the September 11 terrorists, the De-
partment recognized from the earliest days that its ter-
rorism investigation had a significant immigration law 
component. 

 The Attorney General summarized the Department’s 
new focus in a speech he gave to the U.S. Conference of 
Mayors on October 25, 2001: 

Forty years ago, another Attorney General was con-
fronted with a different enemy within our borders. 
Robert F. Kennedy came to the Department of Justice 
at a time when organized crime was threatening the 
very foundations of the Republic  . . . 

Robert Kennedy’s Justice Department, it is said, 
would arrest mobsters for “spitting on the sidewalk” if 
it would help in the battle against organized crime.  It 
has been and will be the policy of this Department of 
Justice to use the same aggressive arrest and deten-
tion tactics in the war on terror. 

Let the terrorists among us be warned:  If you over-
stay your visa—even by one day—we will arrest you.  
If you violate a local law, you will be put in jail and kept 
in custody as long as possible.  We will use every 
available statute.  We will seek every prosecutorial 
advantage.  We will use all our weapons within the law 
and under the Constitution to protect life and enhance 
security for America. 

In the war on terror, this Department of Justice will 
arrest and detain any suspected terrorist who has vi-
olated the law.  Our single objective is to prevent 
terrorist attacks by taking suspected terrorists off the 
street.  If suspects are found not to have links to ter-
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rorism or not to have violated the law, they are re-
leased.  But terrorists who are in violation of the law 
will be convicted, in some cases deported, and in all 
cases prevented from doing further harm to Ameri-
cans. 

 The Attorney General told the OIG that he instructed 
that if, during the course of the investigation, aliens were 
encountered who had violated the law, they should be 
charged with appropriate violations, particularly if the 
alien had a relationship to the September 11 attacks. 

 The Deputy Attorney General explained to the OIG 
that the threat presented by terrorists who carried out 
the September 11 attacks required a different kind of law 
enforcement approach.  He stated that the Department 
needed to disrupt such persons from carrying out further 
attacks by turning its focus to prevention, rather than in-
vestigation and prosecution.  

 Michael Chertoff, the Assistant Attorney General for 
the Criminal Division, told the OIG that within days of the 
attacks it became evident that some aliens encountered in 
connection with the PENTTBOM investigation were “out 
of status” in violation of the law—a matter that fell within 
the jurisdiction of the INS.  He stated the Department’s 
policy was to “use whatever means legally available” to 
detain a person linked to the terrorists who might present 
a threat and to make sure that no one else was killed.  In 
some instances, he noted, that would mean detaining ali-
ens on immigration charges, and in other cases criminal 
charges.  Chertoff said he did not believe that the De-
partment had a blanket policy to go with one or the other, 
if both were possible.  He said he understood the De-
partment would use whichever charge was most “effica-
cious.”  He stated that he was involved in meetings with 
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the Attorney General, the Deputy Attorney General, and 
the FBI Director at which this philosophy was discussed, 
but he added that, from the beginning, there was an 
insistence from senior Department officials that things be 
done legally.  Chertoff explained that his deputy, Alice 
Fisher, was placed in charge of immigration issues for the 
Criminal Division. 

 Fisher told the OIG that during the fall of 2001 she 
spent the “majority” of her time on terrorism issues, some 
of which involved illegal aliens who presented a potential 
terrorism threat.  She recalled that Chertoff told her “we 
have to hold these people until we find out what is going 
on.”  She said she understood that the Department was 
detaining aliens on immigration violations that generally 
had not been enforced in the past. 

 C. New York FBI’s Response 

 The FBI Field Office in New York City and its JTTF 
received thousands of leads from the public related to 
terrorism in the weeks after September 11.  Staff at the 
New York JTTF command post entered the leads into an 
FBI database that assigned each PENTTBOM lead a 
unique number.  Leads then were sent to one of the four 
FBI command posts in the New York City area and as-
signed to a JTTF team that included FBI and INS 
agents, among other law enforcement personnel. 

 Many of the leads pursued by the JTTF in New York 
City and elsewhere across the country involved aliens, 
many from countries with large Arab or Muslim popula-
tions.  If JTTF teams in New York encountered an il-
legal alien in the course of pursuing a PENTTBOM lead 
—whether or not the alien was the subject of the lead— 
the INS agent on the team examined the alien’s immi-
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gration and identity documents to determine whether the 
alien was lawfully in the United States.  If an INS agent 
was not present during the JTTF’s initial interview of the 
individual, the team notified the INS New York District 
Office, which dispatched an INS agent to determine the 
alien’s immigration status.  The team would arrest any 
alien encountered in the course of investigating a JTTF or 
PENTTBOM lead who was found to be in the country 
illegally. 

 Many of the aliens arrested under these circumstances 
were put into a special category referred to as persons “of 
interest” to the FBI.  Their names were placed on a list 
referred to as “the INS Custody List.”  The INS and 
FBI did not always agree on which aliens should be in-
cluded on the list, and we found that the cases were not 
handled uniformly nationwide.  The complexities of how 
a person came to be included in this special category of 
immigration detainees is discussed in detail in Chapter 4, 
where we also examine some of the problems that arose 
from creation of this category of detainees.  Moreover, as 
we describe later in this report, being labeled “of interest” 
had significant ramifications for the detainees’ place and 
length of detention.  The Department severely limited 
these detainees’ ability to obtain bond, and detainees on 
this list could not be removed from the United States 
without a written “clearance letter” from the FBI.  
These requirements created substantial obstacles for de-
tainees who sought release or removal.  We describe 
these issues in more detail in the chapters that follow. 

 In conjunction with the New York FBI’s JTTF, the 
U.S. Attorney’s Office for the SDNY immediately began 
to investigate the terrorist attacks.  David Kelley, the 
Deputy United States Attorney for the SDNY, helped 
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direct the search warrants, subpoenas, and material wit-
ness warrants in the Southern District and also partici-
pated in the supervision of the PENTTBOM task force in 
Washington, D.C.  Within one to three days after the at-
tacks, Kelley explained, he focused on individuals “really” 
of “investigative interest” (as opposed to those simply 
labeled “special interest” by the FBI or the INS).  He 
explained that individuals of “genuine investigative in-
terest” were people connected to a subject or target of the 
investigation, such as a person whose telephone number 
was linked to a hijacker, or a person who lived in a build-
ing near a location of high interest. 

 D. SIOC Working Group 

 Within one week of the attacks, a group was estab-
lished by Deputy Assistant Attorney General Alice Fisher 
to coordinate efforts among the various components with-
in the Department that had an investigative interest in or 
responsibility for the September 11 detainees.  This 
group became known as the “SIOC Working Group” be-
cause its initial meetings took place in the FBI’s SIOC.  
In addition to the FBI, the Working Group included staff 
from the INS; the Department’s Office of Immigration 
Litigation (OIL); the Terrorism and Violent Crime Sec-
tion (TVCS) of the Department’s Criminal Division, which 
reported directly to Fisher; and the Office of the Deputy 
Attorney General.21 

 The SIOC Working Group met daily during the first 
months after the attacks, and sometimes multiple times 
within a single day.  As one of its duties, the group coor-

                                                 
21 OIL is the unit within the Department’s Civil Division that han-

dles immigration litigation, while TVCS assists federal prosecutors 
nationwide in prosecuting terrorism cases. 
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dinated information and evidence sharing among the FBI, 
INS, and U.S. Attorneys’ offices related to the September 
11 detainees.  As discussed in detail in Chapter 4, the 
group sought to ensure that aliens detained as part of the 
PENTTBOM investigation would not be released until 
they were cleared by the FBI of involvement with the 
September 11 attacks or terrorism in general.  FBI par-
ticipants from its Office of General Counsel assisted in 
preparing affidavits to support INS opposition to bond for 
these detainees, while FBI agents coordinated with FBI 
field offices to obtain information regarding clearance in-
vestigations for detainees.  INS attorneys on the SIOC 
Working Group served as a link to INS Headquarters and 
its field offices.  The assessments of individual detainee 
cases communicated by the FBI to the INS at the SIOC 
Working Group, as we describe later, had a significant 
impact on detainees’ ability to obtain bond or be removed 
from the United States. 

 The FBI created an “INS Detainee Unit” in October 
2001 located in the SIOC to handle detainee cases.  This 
group, staffed by FBI special agents and others from the 
FBI Counterterrorism Division, worked closely with the 
SIOC Working Group to handle detainee matters. 

II. ARRESTS OF SEPTEMBER 11 DETAINEES 

 For the most part, the 762 aliens classified as Sep-
tember 11 detainees were arrested by FBI-led terrorism 
task forces pursuing investigative leads and were held on 
valid immigration charges.22  These leads ranged from 
information, obtained from searches of the hijackers’ cars 

                                                 
22 We found one instance in which a September 11 detainee was 

held for over 72 hours before being released, despite the fact that 
there was no valid immigration charge. 
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and personal effects to anonymous tips called in by mem-
bers of the public suspicious of Arab and Muslim neigh-
bors who kept odd schedules. 

 In New York, the JTTF moved aggressively to pursue 
the thousands of PENTTBOM leads that poured into the 
FBI in the days and weeks after the terrorist attacks.  
Witnesses both inside and outside the FBI told us that 
given the wide-ranging nature of the terrorism probe, the 
FBI interpreted and applied the term “of interest to the 
September 11 investigation” quite broadly.  For exam-
ple, a supervisory special agent in the FBI’s New York 
Field Office who was in charge of the unit responsible for 
detainee clearance investigations told the OIG that if 
JTTF agents searching for a particular person on a 
PENTTBOM lead arrived at a location and found a dozen 
individuals out of immigration status, each of them were 
considered to be arrested in connection with the PENT-
TBOM investigation.  He said no distinction generally 
was made between the subjects of the lead and any other 
individuals encountered at the scene “incidentally,” be-
cause the FBI wanted to be certain that no terrorist was 
inadvertently set free.  Consequently, he said all of the 
aliens in the above situation would be arrested on immi-
gration charges and treated as “of interest” to the Sep-
tember 11 investigation because there was no way to tell 
who might be an associate of the subject of the lead. 

 PENTTBOM leads that resulted in the arrest of a 
September 11 detainee often were quite general in na-
ture, such as a landlord reporting suspicious activity by an 
Arab tenant.  For example, several Middle Eastern men 
were arrested and treated as connected to the September 
11 investigation when local law enforcement authorities 
discovered “suspicious items,” such as pictures of the 
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World Trade Center and other famous buildings, during 
traffic stops.  Similarly, local police stopped three Rus-
sian tourists because they were observed photographing 
“sensitive” locations in New York City, such as the Hol-
land Tunnel.  Another man was arrested on immigration 
charges and labeled a September 11 detainee when au-
thorities discovered that he had taken a roll of film to be 
developed and the film had multiple pictures of the World 
Trade Center on it but no other Manhattan sites.  This 
man’s roommates also were arrested when law enforce-
ment authorities found out they were in the United States 
illegally, and they too were considered September 11 de-
tainees. 

 September 11 detainees and other witnesses inter-
viewed by the OIG provided additional examples of how 
some aliens were arrested and labeled “September 11 
detainees,” including: 

 • Shortly before the September 11 attacks, an alien 
from ▀▀▀▀▀, who worked at a ▀▀▀ ▀▀▀▀▀▀▀, 
struck up a conversation with a ▀▀▀▀▀▀▀▀ who 
paid for a purchase using an aviation-related 
credit card.  During the conversation, the alien 
allegedly told the ▀▀▀▀▀▀▀ that he would like to 
learn how to fly an airplane.  After the Septem-
ber 11 attacks, the ▀▀▀▀▀▀▀▀ called the FBI 
and recounted his conversation with the ▀▀▀ 
▀▀▀▀▀▀▀ ▀▀▀▀▀▀▀▀▀.  The INS subse-
quently arrested the alien when it determined he 
was out of immigration status, and he was con-
sidered a September 11 detainee. 

 • Another alien treated as a September 11 detainee 
was arrested at his apartment in ▀▀▀▀▀▀ a few 
days after a caller told the FBI that “two Arabs” 
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rented a truck from his ▀▀▀ ▀▀▀▀ vehicle rental 
business on September ▀▀ for a one way trip to a 
▀▀▀▀▀▀▀▀ city, and then returned it ▀▀ min-
utes later having gone only ▀ miles.  They were, 
according to the caller, “extremely nervous,” and 
did not argue when told they would not be re-
funded the hundreds of dollars they had paid for 
the rental. 

 • Another alien was arrested, detained on immi-
gration charges, and treated as a September 11 
detainee because a person called the FBI to re-
port that the ▀▀▀▀▀▀▀▀ grocery store in which 
the alien worked, “is operated by numerous Mid-
dle Eastern men, 24 hrs—7 days a week.  Each 
shift daily has 2 or 3 men. . . .  Store was closed 
day after crash, reopened days and evenings.  
Then later on opened during midnight hours.  
Too many people to run a small store.” 

III. ASSIGNMENT TO A DETENTION FACILITY 

 Our review determined that September 11 detainees 
arrested in New York City generally were confined at the 
MDC or transported to Passaic and other INS contract 
facilities in northern New Jersey.  The housing deter-
mination for a September 11 detainee was the result of a 
two-step process that began with the FBI’s assessment of 
the detainee’s possible links to terrorism.  The FBI pro-
vided this assessment to the INS, which made the actual 
housing determination.  Witnesses told the OIG that the 
INS’s determination was based almost solely on the FBI’s 
assessment. 

 Where a September 11 detainee was housed had sig-
nificant ramifications on the detainee’s detention experi-
ences.  Detainees housed at the MDC (discussed in 
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Chapter 7) experienced much harsher confinement con-
ditions than those held at Passaic (discussed in Chapter 
8).  The September 11 detainees held at the MDC were 
locked down 23 hours a day, were placed in four-man 
holds during movement, had restricted phone call and 
visitation privileges, and had less ability to obtain and 
communicate with legal counsel. 

 A. FBI Assessment 

 The first part of the process to determine where a 
September 11 detainee would be confined began with the 
FBI’s initial assessment of the detainee’s links to the 
PENTTBOM investigation or ties to terrorism.  The 
FBI assessed a detainee as “high interest,” “of interest,” 
or “interest undetermined.”  The “high interest” detain-
ees were considered by the FBI to have the greatest po-
tential to be linked to the PENTTBOM investigation or to 
terrorism.  The FBI believed the “of interest” detainees 
might have some terrorist connections.  For the “interest 
undetermined” detainees, the FBI could not affirmatively 
state that the detainee did not have a connection to the 
September 11 attacks.  As we discuss in Chapter 4, this 
assessment was not based on specified criteria or consis-
tently applied to all detainees.  In addition, the INS was 
not authorized to release a September 11 detainee until 
the FBI completed its clearance investigation because of 
the concern about inadvertently releasing a terrorist.  
Therefore, the FBI in New York City never labeled a de-
tainee “no interest” until after the clearance process was 
complete. 

 Almost all the September 11 detainees in our review 
were arrested by the INS.  Often an FBI agent present 
at the arrest provided the INS with a verbal assessment 
of the FBI’s level of interest in the particular detainee.  
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However, we found that this initial assessment often was 
based on little or no concrete information tying the de-
tainee to the September 11 attacks or terrorism. 

 B. INS Housing Determination 

 After the INS arrested September 11 detainees, they 
were taken to an immigration processing center, such as 
the INS’s Service Processing Center on Varick Street in 
New York City, to complete arrest and initial detention 
processing (after the attacks the Center no longer housed 
detainees, but remained open for processing).  The FBI 
New York Field Office identified its level of investigative 
interest in the detainee to the FBI’s International Ter-
rorism Operations Section (ITOS) at FBI Headquarters, 
which informed, usually verbally, the INS’s National Se-
curity Unit (NSU).  The information passed to the NSU 
by the FBI included a request that detainees of “high 
interest” be housed at the MDC. 

 From September 11 to 21, 2001, INS Executive Asso-
ciate Commissioner for Field Operations Michael Pearson 
made all decisions regarding where to house September 
11 detainees.  According to Daniel Cadman, the NSU 
Director, NSU staff provided briefings to Pearson that 
consisted of the FBI’s assessments, other derogatory in-
formation obtained during the investigation (if any), and 
the security risk posed by the detainee (if known).  Based 
on this information, Pearson decided whether a detainee 
should be confined at a BOP facility (such as the MDC), 
an INS facility, or an INS contract facility (such as Pas-
saic).  Pearson’s decision was relayed to the INS New 
York District, which transferred the detainees to the ap-
propriate facility. 
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 The INS’s housing determination process changed on 
September 21, 2001, when the INS created the Custody 
Review Unit (CRU) at Headquarters and appointed three 
INS District Directors to make detainee housing deter-
minations based on input provided by the FBI.  At this 
point, Pearson removed himself from this decision- 
making process. 

 We were also told that some detainee housing deter-
minations were made outside the process described 
above.  Dan Molerio, Assistant District Director for In-
vestigations in the INS New York District, said three 
Assistant U.S. Attorneys from the Southern District of 
New York detailed to the FBI Headquarters contacted 
him on a number of occasions and identified “high inter-
est” detainees held by the INS in New York.  Molerio 
said the FBI’s Assistant Special Agent in Charge for 
Counterterrorism in New York also called him on several 
occasions about “high interest” detainees.  Molerio said 
when the FBI told him a detainee was “high interest,” he 
would ensure that the detainee was sent to the MDC. 

 In sum, even though the INS established a process for 
making housing determinations, the INS’s decision was 
based almost entirely on the FBI’s assessment. 

 C. BOP Confinement Decisions 

 Soon after the September 11 attacks, the BOP made 
several decisions regarding the detention conditions it 
would impose on the September 11 detainees.  These de-
cisions (discussed in more detail in Chapter 7) included 
housing the detainees in the administrative maximum 
(ADMAX) Special Housing Unit (SHU), implementing a 
communications blackout, and classifying the detainees as 
Witness Security (WITSEC) inmates.  According to Mi-
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chael Cooksey, the BOP’s Assistant Director for Correc-
tional Programs, the BOP decisions were based on the 
BOP’s concerns about potential security risks posed by 
the September 11 detainees.  He said the BOP made the 
decision to impose strict security conditions in part be-
cause the FBI provided so little information about the 
detainees and because the BOP did not really know whom 
the detainees were.  He said the BOP chose to err on the 
side of caution and treat the September 11 detainees as 
high-security detainees.  He said that the Department 
was aware of the BOP’s decision to house the September 
11 detainees in high-security sections in various BOP fa-
cilities.  Cooksey said the BOP did not treat the Septem-
ber 11 detainees different than “regular” high-security 
inmates. 

 BOP Director Kathy Hawk Sawyer told the OIG that 
officials in the Deputy Attorney General’s Office con-
tacted her to discuss specific detainees’ ability to com-
municate with other inmates and with the outside world.  
She said she understood from these conversations that 
the Department wanted the BOP to limit, as much as 
possible within their lawful discretion, the detainees’ 
ability to communicate with other inmates and with peo-
ple outside the MDC.23 

 D. Department of Justice’s Role 

 Witnesses told us that the Department of Justice had 
little input into where the detainees were held.  For ex-
ample, Chertoff, the Assistant Attorney General in 
charge of the Criminal Division, said he did not have any 

                                                 
23 We discuss Hawk Sawyer’s conversations with Christopher 

Wray, Principal Associate Deputy Attorney General, and David 
Laufman, Chief of Staff to the Deputy Attorney General, in Chapter 7. 
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information about where or how the detainees would be 
held, with the exception of one conversation in which he 
was told that an alien had claimed he was hurt by a guard.  
He said that he was later told that the report was inac-
curate, and that the alien had not made such an accusa-
tion.  David Israelite, Deputy Chief of Staff to the At-
torney General, said he could not recall any discussions of 
holding people “incommunicado” or any discussion of 
where detainees should be held.  He also recalled one 
allegation of mistreatment being called to the attention of 
the Attorney General, who he said asked staff to look into 
the incident. 

 Alice Fisher, the Deputy Assistant Attorney General 
who was in charge of terrorism issues for the Criminal 
Division, stated that she had no information about which 
facility a detainee would go to or the conditions that would 
be imposed on the detainees.  She noted that there was 
an “effort” to accommodate the needs of the Assistant 
U.S. Attorneys who were conducting the grand jury in-
vestigation into the attacks.  David Kelley, the Deputy 
U.S. Attorney for the SDNY who played an important 
role in the September 11 investigation, said he had no 
input into where people would be confined, except that a 
person might be moved to the New York area if he was 
needed to testify.  An Assistant U.S. Attorney from the 
SDNY who worked on the terrorism investigation ex-
plained that he generally did not have input into where 
detainees would be held.  He recalled being frustrated 
that the BOP did not distinguish between detainees who, 
in his view, posed a security risk and those detained aliens 
who were uninvolved witnesses. 
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IV. DEMOGRAPHICS OF SEPTEMBER 11 DETAIN-
EES 

 The 762 September 11 detainees we reviewed were 
almost exclusively men, ▀▀▀▀ ▀▀▀ ▀▀▀▀ ▀▀▀▀▀-
▀▀▀▀ ▀▀▀▀▀ ▀ ▀▀▀▀▀▀ ▀▀▀ ▀▀▀ ▀▀▀ ▀▀▀▀▀▀▀▀ 
▀▀ ▀▀▀▀▀▀▀▀ ▀▀ ▀▀▀▀▀ ▀▀▀ ▀▀▀▀ ▀▀▀ ▀▀▀▀ 
▀▀▀▀ ▀ ▀▀▀▀▀ ▀▀▀▀▀▀ ▀▀▀▀▀ ▀▀▀▀▀▀▀▀ ▀▀ 
▀▀▀▀▀ ▀▀▀ ▀▀▀ ▀▀▀▀▀ ▀▀▀ ▀▀▀ ▀▀▀▀▀▀▀▀ ▀▀ 
▀▀▀ ▀▀▀ ▀▀ ▀▀▀▀▀▀▀ ▀▀ ▀▀▀▀▀ ▀▀▀ ▀▀▀ 
▀▀▀▀▀▀▀▀ ▀▀ ▀▀▀▀ ▀▀ ▀▀▀▀▀▀▀ ▀▀ ▀▀▀▀. 

 The age of the detainees varied, although most, 479 (or 
63 percent), were between 26 and 40 years old.  However, 
many of the detainees were much older.  ▀▀ ▀▀▀▀▀ 
▀▀▀▀ ▀▀ ▀▀ ▀▀▀ ▀▀▀ ▀▀▀▀▀▀▀▀▀ ▀▀▀ ▀ 
▀▀▀▀▀▀▀▀ ▀▀▀▀ ▀▀ ▀▀▀▀▀ ▀▀ ▀▀▀ ▀▀ ▀▀▀▀▀ 
▀▀ ▀▀▀ ▀▀▀▀ ▀▀ ▀▀▀▀▀ ▀▀▀▀▀▀▀ ▀▀▀▀ 
▀▀▀▀▀▀▀▀▀ ▀▀▀▀ ▀▀▀▀ ▀▀▀▀ ▀▀ ▀▀▀▀▀ ▀▀▀▀ 
▀▀▀▀ ▀ ▀▀▀ ▀▀▀▀▀▀▀▀▀ ▀▀▀▀ ▀▀▀▀ ▀▀▀▀▀ ▀ ▀ 
▀▀▀▀ ▀▀ ▀▀▀▀▀ ▀▀▀ ▀▀ ▀▀▀▀▀▀▀▀  See Figure 1. 

 The September 11 detainees were citizens of more 
than 20 countries.  The largest number, 254 or 33 per-
cent, came from Pakistan, more than double the number 
of any other country.  The second largest number (111) 
came from Egypt.  Nine detainees were from Iran and 
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six from Afghanistan.  In addition, 29 detainees were 
citizens of Israel, the United Kingdom, and France.  See 
Figure 2. 

 The arrest location of a September 11 detainee proved 
significant because it determined which FBI field office 
had responsibility for, among other things, investigating 
the detainee for any connections to terrorism (the “clear-
ance process” that we examine in detail in Chapter 4).  
By far the majority of detainees were arrested in New 
York (491 of 762, or 64 percent), followed by New Jersey 
with 70 detainee arrests, ▀▀▀▀▀▀▀ with 38, ▀▀▀▀▀ 
with 28, and ▀▀▀▀▀▀▀▀▀▀ with 16.  See Figure 3. 
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 The timing of detainee arrests shows that 658 detain-
ees (86 percent) were arrested in the first 3 months after 
the terrorist attacks.  See Figures 4 and 5 for infor-
mation on the numbers of September 11 detainees ar-
rested by week and month.  The most detainees arrested 
in a single week—85—were arrested during the week 
after the September 11 attacks. 
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V.  PROCESSING OF SEPTEMBER 11 DETAINEES 
FROM ARREST TO CLEARANCE 

 Perhaps the factor that most significantly affected the 
length of a September 11 detainee’s confinement was the 
nature of the multi-step, multi-agency process used by the 
Department for handling aliens detained as part of its 
terrorism investigation.  The OIG developed the follow-
ing flow chart (Figure 6) to depict the process for han-
dling September 11 detainees from their initial encounter 
with law enforcement authorities through their release 
from custody or removal from the United States.  The 
chart displays the process used by the Department to 
investigate PENTTBOM leads, arrest September 11 de-
tainees, determine where to house them, conduct detainee 
clearance investigations, complete the INS hearings and 
removal proceedings, and remove the detainees.24 

 

  

                                                 
24 The chart depicts the process for September 11 detainees held at 

the MDC or Passaic.  Some detainees only went through part of 
this process, depending on their individual immigration cases and the 
progress of their FBI clearance checks.  The “BOP Process” shown 
in the chart applied only to those detainees housed at the MDC. 
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 The following steps describe the procedures depicted 
by this chart: 

Arrest Process: 

1. U.S. law enforcement received information regard-
ing an individual who may have connections to the 
September 11 attacks or terrorism in general (a 
PENTTBOM lead). 

2. If deemed worthy of investigation, the responsible 
FBI field office assigned the lead for investigation 
(in New York City, generally to the JTTF). 

3. Law enforcement personnel interviewed the indi-
vidual, and an INS agent determined his immigra-
tion status.  The subject was released if the FBI 
expressed no investigative interest related to the 
terrorism probe and the individual had not violated 
his immigration status. 

4. If the INS agent determined that the alien was in 
violation of immigration status, the INS agent took 
the alien into custody and asked the FBI for an as-
sessment of its interest in the alien with respect to 
the terrorism investigation. 

5. The FBI determined its level of interest in the al-
ien:  generally “of interest,” “high interest,” “no 
interest,” or “undetermined.”  Based on this as-
sessment by the FBI, “high interest detainees” 
were sent to BOP high-security facilities, while “of 
interest” and “interest unknown” detainees gener-
ally were housed in less restrictive facilities, such as 
county jails under contract to the INS. 

FBI Clearance Process: 

1. After the FBI received the detainee’s A-File from 
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the INS, the FBI initiated detainee clearance in-
vestigations and notified the SIOC Working Group 
that the alien was in custody.  The Department had 
issued a standing order that detainees were not to 
be released until clearance investigations were com-
pleted. 

2. The SIOC Working Group requested CIA checks 
on the detainee. 

3. If clearance investigations and CIA checks on the 
detainee were clear, the detainee was determined to 
be of “no interest” to the FBI. 

4. The FBI’s ITOS decided the final clearance of a 
September 11 detainee and issued a formal FBI 
clearance letter, signed by the ITOS Section Chief.  
Until the FBI issued the clearance letter, the De-
partment did not allow the INS to remove the de-
tainee. 

5. The SIOC Working Group forwarded the FBI 
clearance letter to the INS or BOP, whichever 
agency was holding the alien.  If the BOP was 
holding the alien, BOP Headquarters then issued 
its clearance memorandum to the BOP facility, 
called a “Cooksey memorandum,” notifying the 
appropriate warden that a detainee was eligible for 
release into the facility’s general population.25 

INS Immigration Process: 

1. After INS Headquarters review, the INS District 
Director in the INS district where the September 
11 detainee was arrested issued the charging doc-

                                                 
25 Cooksey memoranda were signed by Michael Cooksey, the BOP 

Assistant Director for Correctional Programs. 
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ument to the detainee (known as the “Notice to 
Appear” or NTA) that describes the immigration 
laws the detainee has allegedly violated.  The INS 
initially held all September 11 detainees without 
bond, but the detainees were able to request bond 
re-determination hearings before an Immigration 
Judge after receiving the NTA and accompanying 
documents. 

2. An Immigration Judge conducted a hearing on the 
detainee’s alleged immigration violations (a “merits 
hearing”) to determine whether the detainee should 
be removed from the United States. 

3. The Immigration Judge issued a final order re-
moving the detainee or permitting the detainee to 
leave the country voluntarily. 

4. INS Headquarters issued its clearance memorandum 
—known as the “Pearson memorandum”—to the 
appropriate INS Region Office.26  Issuance of the 
INS clearance letter was predicated on the INS 
receiving a clearance letter from the FBI stating 
that it had “no interest” in the detainee, as de-
scribed above. 

5. The alien was either removed from the United 
States, allowed to depart voluntarily, or released 
from INS custody.  

 The impact of each of these procedures on the length 
of the September 11 detainees’ detentions and their 

                                                 
26 Pearson memoranda were signed by Michael Pearson, then the 

INS Executive Associate Commissioner for Field Operations. 
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conditions of confinement is discussed in detail in the 
chapters that follow. 

CHAPTER THREE 

CHARGING OF SEPTEMBER 11 DETAINEES 

 The INS arrested hundreds of aliens in New York City 
and across the country in the aftermath of the September 
11 terrorist attacks, most often while working as part of a 
Joint Terrorism Task Force.  While some of these ar-
rests resulted in criminal charges, the vast majority of 
September 11 detainees were charged with civil violations 
of federal immigration law, including:  1) staying past the 
expiration date on their visas, 2) entering the country 
without inspection, or 3) entering the country with invalid 
immigration documents. 

 Service of the charging document by the INS—called 
the “Notice to Appear” or NTA—provided the detainees 
with their first clear description of the charges they faced.  
Because the Department initially opposed bond for all 
September 11 detainees, service of the NTA and associ-
ated documents provided detainees their first opportunity 
to seek release by requesting a bond re-determination 
hearing before an Immigration Judge.27 

 In this chapter, we examine the INS’s provision of 
NTAs for September 11 detainees held on immigration 
violations.  We also identify the policies, procedures, and 
timeliness of the INS’s charging decisions, and we exam-
ine reasons for the delay in charging experienced by some 
detainees.  In addition, we discuss efforts by officials at 
INS Headquarters to review and approve charging docu-
ments for all September 11 detainees and the impact this 

                                                 
27 A blank NTA form is attached at Appendix D. 
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Headquarters review had on the timely serving of NTAs 
and associated documents. 

I. INS REGULATIONS AND POLICIES GOVERN-
ING THE TIMING OF CHARGING DECISIONS 

 A. The Charging Determination 

 After an alien is arrested, the INS must decide wheth-
er to charge the alien with violating federal immigration 
law.28  If the INS decides that immigration charges are 
warranted, it initiates a removal proceeding by serving 
the NTA on the alien and the Immigration Court.  The 
NTA must include the alien’s specific acts or conduct 
alleged to be in violation of the law.  While an INS agent 
arrests the alien, an INS District Director, or his de-
signee, makes the charging determination.29 

                                                 
28 Section 236A of the Patriot Act provides that the Attorney Gen-

eral may “certify” an alien if he has “reasonable grounds to believe” 
that the alien has violated any of the enumerated immigration provi-
sions (all of which relate to terrorism, espionage, or national securi-
ty), or if the Attorney General has “reasonable grounds to believe” 
that the alien “is engaged in any other activity that endangers the 
national security of the United States.”  Any alien certified under 
the section must be taken into custody.  If the certified alien is not 
placed in removal proceedings or criminally charged within seven 
days of his detention, the statute instructs the Attorney General to 
release the alien.  An alien detained solely under this section who 
has not been removed within the initial 90-day removal period and 
“whose removal is unlikely in the reasonably foreseeable future, may 
be detained for additional periods of up to six months only if  
the release of the alien will threaten the national security of the 
United States or the safety of the community or any person.”  INA  
§ 236A(a)(6).  As of March 26, 2003, no alien had been certified by 
the Attorney General under these provisions. 

29 In criminal cases, defendants must be brought before a magis-
trate no later than 48 hours after arrest for a probable cause deter-
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 Prior to the September 11 attacks, the INS was re-
quired by federal regulation to make this charging de-
termination within 24 hours of arresting an alien.  See  
8 C.F.R. § 287.3(d).  Within days of the September 11 
attacks, the INS found that meeting this 24-hour timeta-
ble would be difficult, given the number of aliens arrested 
and the prospects of significantly more alien arrests. 

 As a result, on September 17, 2001, the Department 
issued a new regulation that changed the time by which 
the INS had to make the charging determination to 48 
hours after the alien’s arrest.30  The revised regulation 
contains an exception to this 48-hour rule (an exception 
not contained in the previous version), which provides 
that, in the event of an emergency or other extraordinary 
circumstances, the charging decision could be made with-
in an additional reasonable period of time.  The regula-
tion does not define “extraordinary circumstances” or 
“reasonable period of time.”  It is important to note that 
the regulation contains no requirement with respect to 
when the INS must notify the alien or the Immigration 
Court about the charges—that is, when the NTA must be 
served on the alien.  The regulation only addresses the 
timing of when the INS must make its charging deter-
mination.  The INS does not record the date or time the 
charging determination is made. 

 B. Serving the Notice to Appear (NTA) 

 Once the INS makes the decision to charge an alien 
with an immigration violation, it serves the NTA on the 

                                                 
mination, except in exceptional circumstances.  See Riverside v. 
McLaughlin, 500 U.S. 44 (1991).  In the immigration context, the 
INS District Director makes this “probable cause” determination. 

30 8 C.F.R. § 287.3. 
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alien and the Immigration Court in the jurisdiction where 
the alien is confined.31  The NTA must be served on the 
alien in person where practicable, but also may be served 
by mail. 

 According to the INS General Counsel’s Office, no sta-
tute or regulation explicitly states when the INS must 
serve the NTA on the alien or the Immigration Court.  
However, prior to the September 11 attacks, the INS’s 
general practice was to serve the NTA on aliens within 48 
hours of their arrests.  According to Michael Rozos, Chief 
of the Long Term Review Branch in the INS’s Office of 
Detention and Removal, after September 11 the INS es-
tablished a goal of serving NTAs on aliens within 72 hours 
of arrest.  Rozos said this goal was not established by 
regulation, but rather was based on “commonly recog-
nized” INS practice.  The INS keeps a record of the date 
the NTA is served. 

II. SERVICE OF NTAs ON SEPTEMBER 11 DE-
TAINEES 

 Table 1 describes when NTAs were served on the 
September 11 detainees.  According to INS data, 59 per-
cent of these detainees (452 of 762) were served NTAs 
within 72 hours of their arrest, in accordance with INS 
practice.  In the remaining 192 cases for which data was 
available, the INS took more than 72 hours to serve 

                                                 
31 8 U.S.C. § 1229(a)(1).  The INS is not required to serve NTAs 

on certain categories of aliens.  For example, the INS is not re-
quired to serve NTAs on aliens under criminal indictment and not 
yet in INS custody until their criminal cases are resolved and the ali-
ens have served their sentences.  In addition, reinstatement of an 
alien’s prior final order of removal does not require the INS to serve 
a new NTA. 
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NTAs.32  Of these 192 detainees, 71 percent (137) were 
arrested by the INS in the New York City area.  On 
average, September 11 detainees arrested in New York 
City and housed at the MDC received their NTAs 15 days 
from the time of their arrest. 

 Table 2 summarizes the timing of charges filed against 
all 762 September 11 detainees and for sub-sets of de-
tainees in the OIG sample groups from the MDC and 
Passaic. 

                                                 
32 Of the 762 detainees, 118 were excluded from this analysis for the 

following reasons:  90 were served with NTAs prior to September 
11, 2001, because they already had a final order of removal on immi-
gration violations before September 11, 2001; 21 were not required 
to be served with NTAs; and 8 had arrest dates prior to September 
11, 2001. 
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III. REASONS FOR DELAY IN SERVING NTAs 

 A. Pending Criminal Charges 

According to INS data, 12 of the 192 September 11 de-
tainees served with NTAs more than 3 days after their 
arrests also were charged with a criminal offense.  The 
INS is not required to serve an NTA on an alien charged 
with a September 11 detainee arrested in New York City 
on October 1, 2001, pursuant to a PENTTBOM lead, was 
charged with passport fraud, marriage fraud, and alien 
smuggling.  The detainee was transported to the MDC 
on October 3, 2001.  On April 3, 2002, the INS served an 
NTA on the detainee for the immigration violation of 
overstaying a nonimmigrant visitor visa for business pur-
poses.  The following day, the detainee was sentenced in 
the Eastern District of New York to “time served” on the 
alien smuggling charge.  The detainee was removed from 
the United States on May 30, 2002.  Because the detainee 
was in custody based on a criminal indictment, the INS 
was not required to serve his NTA at the time of his initial 
arrest. 

 We identified 5 September 11 detainees who the INS 
served with NTAs an average of approximately 168 days 
after their arrest.  In some of these cases, we found ap-
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propriate reasons for the delays—for example, two of the 
detainees were charged with both immigration and crim-
inal offenses, but were held on the criminal offense and 
therefore were not in INS custody.  Consequently, the 
INS did not serve NTAs on these two detainees until the 
BOP or the U.S. Marshals Service transferred custody of 
the detainees to the INS.  However, according to INS 
data, once this transfer occurred, the INS still took 36 and 
11 days, respectively, to serve NTAs on these detainees. 

 B. Delays Caused by Logistical Disruptions in New 
 York City 

 The closure of the INS New York District Office at 26 
Federal Plaza and the suspension of overnight delivery 
service to lower Manhattan after the September 11 at-
tacks contributed to delays in NTA service.  The de-
tainees’ A-Files were stored at the National Records 
Center in Lee’s Summit, Missouri, and the INS New 
York District had to request copies of the detainees’ 
A-Files from the Records Center so that INS agents in 
New York City could determine the appropriate charg-
es.3233 With the disruptions in lower Manhattan, delivery 
of the A-Files was often delayed.  Initially, in an attempt 
to speed up the review process, employees from the INS 
New York District and the National Records Center 
tried to select specific documents from a detainee’s 
A-File to fax to the INS New York District.  However, 
INS New York District Counsel said this process was not 

                                                 
32 A-Files for September 11 detainees arrested in the New York 

City area had to be sent first to the INS New York District rather 
than to INS Headquarters because the District in which the detainee 
was arrested had to prepare and serve the NTA.  A-Files are essen-
tial to preparing an NTA because they contain the detainees’ com-
plete immigration histories. 
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effective because attempting to describe legal documents 
over the telephone proved inadequate for the INS New 
York District to determine their significance to the de-
tainee’s case. 

 C. Delays Caused by INS Headquarters Review of 
 NTAs 

 We found that the INS policy requiring all charging 
documents for September 11 detainees to be reviewed 
and approved by INS Headquarters also may have con-
tributed to the delay in serving NTAs on many detainees.  
On September 15, 2001, the INS issued an Operational 
Order (discussed in Chapter 4) that directed all INS field 
offices to transmit copies of September 11 detainee case 
documents, including NTAs, to the National Security Unit 
(NSU) at INS Headquarters.  Another Operational Or-
der issued the following day stated that no charging do-
cuments should be served until the “facts and circum-
stances of the case” were reviewed and approved for legal 
sufficiency both by the NSU and the INS’s Office of 
General Counsel.3334 Prior to the September 11 attacks, 
INS attorneys in the District offices had reviewed and 
approved NTAs for legal sufficiency. 

 According to Pearson, the INS Executive Associate 
Commissioner for Field Operations, INS Commissioner 
James Ziglar decided that NTAs for all September 11 
detainees had to be approved at INS Headquarters be-
cause of some “glaring errors” in detainee charging docu-
ments in several early detainee cases.  Pearson said that 
three or four September 11 detainees were charged with 

                                                 
33 The INS Office of General Counsel formed a group of attorneys 

known as the Legal Sufficiency Unit at INS Headquarters to review 
the legal sufficiency of NTAs prepared for September 11 detainees. 
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incorrect violations of immigration law in the first week 
after the terrorist attacks.  While he said that these er-
rors were not “pervasive,” the INS nonetheless was con-
cerned that a potential terrorist could be released from 
INS custody because of erroneous charges on an NTA, 
and therefore wanted INS Headquarters officials to re-
view all NTAs before they were served on the detainees. 

 Pearson’s order required that the INS New York Dis-
trict fax a copy of the detainee’s often-voluminous A-File 
to INS Headquarters.  INS New York District Counsel 
told the OIG that the volume of documents being sent to 
INS Headquarters often caused facsimile machines at the 
INS New York District Office to break down.  These 
facsimile transmission problems, coupled with the addi-
tional NTA review process at INS Headquarters, con-
tributed to the delays in serving NTAs on the September 
11 detainees. 

 On November 28, 2001, the INS rescinded the re-
quirement that INS Headquarters review all NTAs for 
September 11 detainees and returned this responsibility 
to INS field offices.  The chief of the INS’s National 
Security Law Division said that by November 28 the vol-
ume of September 11 detainee arrests had diminished and 
that centralized NTA review no longer was required. 

 D. Delays Caused by Transfers of September 11 De-
 tainees 

 The INS was forced to close its Service Processing 
Center (SPC) on Varick Street in Manhattan after the 
terrorist attacks due to a loss of electricity and utilities. 
While detainees could no longer be housed in the Varick 
Street SPC, they could still be processed there.  The 
INS’s Eastern Region Office, which has jurisdiction over 
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both the New York and Newark Districts, determined 
that the Newark District had available bed space in con-
tract county jails to house immigration detainees for-
merly held at the Varick Street SPC.  On September 11, 
2001, New York District staff transported to the Newark 
District all 244 aliens who had been held at the Varick 
Street SPC.  According to INS data, approximately 200 
more detainees arrested in connection with September 11 
leads in New York City were subsequently transferred to 
the INS Newark District from September 11, 2001, 
through May 31, 2002. 

 Facility determinations for September 11 detainees 
initially were made by the INS New York District, but 
beginning on September 23, 2001, these decisions re-
quired the approval of INS Headquarters.3335 After INS 
Headquarters took over facility determinations for Sep-
tember 11 detainees, all detainees arrested in New York 
City were transported to the Newark District unless INS 
Headquarters informed the New York Office that a spe-
cific detainee should be held at the MDC.  The INS de-
ferred to FBI officials regarding decisions about whether 
detainees should be designated “high interest” and there-
fore housed in high-security facilities such as the MDC.3436 

                                                 
33 Pearson said he decided to centralize reporting and transfer au-

thority for detainees at INS Headquarters because INS District Of-
fices did not have the “visibility” as to which detainees were of inter-
est to the FBI.  He said that he wanted to ensure that FBI agents 
in the field knew where detainees were being held in order to facili-
tate interviews. 

34 According to Pearson, “high interest” September 11 detainees 
had possible direct involvement with the September 11 terrorist at-
tacks, needed to be interviewed by U.S. law enforcement, presented 
potential flight risks, and continued to present potential threats to 
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 INS policy requires that NTAs and other legal docu-
ments be prepared by the arresting INS officer.  Con-
sequently, September 11 detainees arrested in the New 
York City area should have been processed for any im-
migration violations in the New York District, and New-
ark District officials should have received NTAs for all 
transferred detainees when the detainees arrived in the 
INS Newark District.3537 However, the New York Assis-
tant District Director for Investigations told the OIG that 
the requirement for INS Headquarters review of all 
NTAs delayed this process, and many detainees already 
had been transferred to the INS Newark District by the 
time the INS New York District received INS Head-
quarters’s sign-off on an NTA. 

 Because the detainees’ A-Files did not accompany the 
detainees when they were transferred to the INS Newark 
District, the INS Newark District was unaware that the 
NTAs had not been served and was unable to take timely 
actions to ensure that the NTAs were served within the 
INS’s 72-hour target. 

 The INS detention standards also require that the 
NTA and the alien’s A-File or a substitute “temporary 
file” accompany a detainee being transferred to another 
INS detention facility, including facilities like Passaic 
under contract with the INS to house federal immigration 

                                                 
the public.  For a more extensive discussion of the detainee classi-
fication issue, see Chapter 4. 

35 On April 17, 2001, Scott Blackman, the INS Eastern Region Di-
rector, had issued standardized procedures for transfers of detainees 
between districts in the Eastern Region that specified responsibili-
ties for “sending” Districts and “receiving” Districts.  These proce-
dures stated that all charging documents, including NTAs, will be 
“issued and signed” and served on detainees “prior to transfer.” 
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detainees.  We found that the INS New York District’s 
failure to transfer all of the necessary paperwork for 
September 11 detainees arrested in New York but trans-
ferred to Newark resulted in inconsistent and untimely 
service of NTAs on the detainees.  

 Because the INS New York District transferred Sep-
tember 11 detainees to the INS Newark District before 
receiving INS Headquarters’s approval of charging docu-
ments, NTAs for many of the September 11 detainees had 
not been served by the time of the transfer.  Yet, both 
the INS New York and the Newark Districts assumed 
that the NTAs had been served.  INS Newark District 
officials who processed the transferred detainees’ cases 
told us that they assumed that NTAs had been served.  
The INS New York Assistant District Director for In-
vestigations similarly said the New York District as-
sumed that INS Headquarters had provided the INS 
Newark District with a copy of the approved NTAs when, 
in fact, it had not. 

 In October 2001, INS Eastern Region officials became 
aware of the case-processing problems associated with 
detainees transferred from the INS New York District to 
the INS Newark District.  Beginning October 5, 2001, 
the INS Eastern Region detailed INS detention officers 
and investigators from other INS districts to help address 
the increased workload of the Newark District.  This 
eventually alleviated some of the processing delays, al-
though INS Newark District officials said it took time to 
work through the backlog of cases while new cases ar-
rived at the INS Newark District. 
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IV. OIG ANALYSIS 

 The INS does not keep a record of when the charging 
determination is made for aliens charged with immigra-
tion violations.  This makes it impossible to determine 
how often the decision is made within the 48-hour time 
period required by federal regulations.  For the same 
reason, it is impossible to determine how often the INS 
took advantage of the “reasonable time” exception to the 
48-hour requirement, an exception that is based on “ex-
traordinary circumstances.” 

 We found that the INS did not consistently serve Sep-
tember 11 detainees with NTAs within its stated goal of 
72 hours—only 60 percent were served within 72 hours. 
Until the INS removed its requirement for INS Head-
quarters review, the average length of time to serve the 
NTA was over seven days.  Many detainees did not re-
ceive notice of the charges for weeks, and some for more 
than a month after being arrested. 

 One significant reason for the delay was the INS 
Headquarters’s requirement that it review and approve 
all NTAs for legal sufficiency.  This delayed the serving 
of NTAs on September 11 detainees.  This was especially 
true for those detainees arrested in New York City but 
transferred to the INS Newark District.  While INS 
Headquarters wanted to ensure the accuracy and com-
pleteness of NTAs for September 11 detainees, this tem-
porary review mechanism delayed the process.  It also 
produced a disconnect between the INS New York and 
Newark Districts because the INS New York District 
thought the charging documents it submitted to INS 
Headquarters for approval had been forwarded to the 
INS Newark District when it took custody of the detain-
ees.  Conversely, the INS Newark District presumed 
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that approved NTAs already had been served on the 
September 11 detainees arrested in New York City in 
accordance with INS procedures. 

 We believe the INS New York District should have 
exercised more diligence in ensuring that the INS New-
ark District was aware of which detainees had not been 
served with NTAs prior to their transfer.  The practice of 
transferring detainees from the INS New York District to 
the Newark District after the detainees’ arrests in New 
York City, along with the failure of the New York District 
to transmit required immigration documents with the 
transferred detainees, caused significant delays in serv-
ing NTAs on September 11 detainees housed in New Jer-
sey detention facilities.  

 In addition, the increased workload experienced by the 
INS Newark District’s Office of Detention and Removal 
after the terrorist attacks further compounded the delays 
in serving NTAs on September 11 detainees. 

 These delays affected the September 11 detainees  
in various ways.  First, it postponed detainees’ know-
ledge of the specific immigration charges they faced.  
Second, it affected the detainees’ ability to obtain effective  
legal counsel given the lack of specific charges.  Third, a 
delay in serving NTAs and accompanying documents 
postponed the detainees’ opportunity to request bond re- 
determination hearings and seek release.  These effects 
on detainees were important, given the Department’s “no 
bond” policy for September 11 detainees and the condi-
tions under which detainees were held, both of which we 
describe in more detail later in this report.  We believe 
the INS should have made a more systematic effort to 
ensure that NTAs were served on September 11 detain-
ees in a timely fashion. 
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CHAPTER FOUR 

THE CLEARANCE PROCESS 

This chapter examines the Department’s process for 
clearing the September 11 aliens who were detained be-
cause of possible links to terrorism.  Specifically, we ex-
amine how problems with the process significantly leng-
thened the time detainees spent in custody.  First, we 
discuss the origins of the Department’s directive that all 
September 11 detainees be held until the FBI cleared 
them of any connection to terrorism.  Next, we examine 
the series of Operational Orders issued by INS Head-
quarters to its field offices in the weeks immediately 
following the September 11 attacks that sought to address 
the growing number of detainees arrested in connection 
with the PENTTBOM investigation. 

We then turn to the process developed by the De-
partment to clear the detainees of any connection to ter-
rorism.  In particular, we examine the activities of the 
squad created by the FBI New York Field Office that 
conducted most of the clearance investigations of Sep-
tember 11 detainees.  We then describe the problems 
caused when the INS New York District failed to inform 
Headquarters of the arrest of hundreds of aliens “of in-
terest,” and the discovery of a separate list of September 
11 detainees kept by the FBI New York Field Office in 
the weeks immediately following the terrorist attacks, a 
list apparently unknown to FBI and INS officials in 
Washington, D.C. who were attempting to coordinate all 
September 11 detainee cases.  We also discuss the effects 
of detainee name checks in databases maintained by the 
Central Intelligence Agency (CIA).  We end by examin-
ing the FBI’s development of a “watch list” of potential 
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terrorist suspects and its process for adding and remov-
ing names from that list. 

I. “HOLD UNTIL CLEARED” POLICY 

 A. Origins of Policy 

Officials from the FBI and the INS told the OIG they 
clearly understood from the earliest days after the ter-
rorist attacks that the Department wanted September 11 
detainees held without bond until the FBI cleared them of 
any connections to terrorism.  This “hold until cleared” 
policy was not memorialized in writing, and our review 
could not determine the exact origins of the policy.  
However, this policy was clearly communicated to INS 
and FBI officials in the field, who understood and applied 
the policy. 

We found that the directive was communicated to the 
INS and the FBI by a number of Department officials, 
including Stuart Levey, the Associate Deputy Attorney 
General responsible for oversight of immigration issues.  
Michael Pearson, the INS Executive Associate Commis-
sioner for Field Operations, said that Levey called a se-
nior INS official the week after the September 11 attacks 
and directed that no INS detainees should be released 
without being cleared by the FBI.  Pearson said he also 
received instructions from INS Commissioner James 
Ziglar that none of the detainees should be released by 
the INS until they had been cleared by the FBI of any 
connections to terrorism.  Pearson told the OIG that he 
passed these instructions along to employees at INS 
Headquarters’s units assigned to handle September 11 
detainee cases. 
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Similarly in the FBI, our interviews and review of 
documents confirm that FBI officials understood and ap-
plied the “hold until cleared” policy.  For example, an 
October 26, 2001, electronic communication (EC) (similar 
to an e-mail) from an FBI agent in the SIOC to FBI field 
offices stated that, “Pursuant to a directive from the De-
partment of Justice, the INS will only remove individuals 
from [the special interest] list after the INS has received 
a letter from FBIHQ [FBI Headquarters] stating that the 
FBI has no investigative interest in the detainee.” 

In addition, an attorney with the FBI’s Office of Gen-
eral Counsel who worked on the SIOC Working Group 
told the OIG that it was understood that the INS was 
holding September 11 detainees because the Deputy At-
torney General’s Office and the Criminal Division wanted 
them held.  She said the Deputy Attorney General’s Of-
fice took a “very aggressive stand” on this matter, and the 
Department’s policy was clear even though it was not 
written.   

Levey told the OIG that the idea of detaining Septem-
ber 11 detainees until cleared by the FBI was “not up for 
debate.”  He said he was not sure where the policy orig-
inated, but thought the policy came from “at least” the 
Attorney General. 

A Senior Counsel in the Deputy Attorney General’s 
Office who worked closely with Levey on immigration 
matters (“Senior Counsel to the DAG”) stated in her 
response to the draft of this report that those involved in 
the discussion of the process, including attorneys from the 
INS, OIL, and the Criminal Division (including TVCS), 
were aware that the strategy had risks, and clearly an-
ticipated the filing of habeas corpus petitions because of 
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the position the Department planned to take that any 
illegal alien encountered pursuant to a PENTTBOM lead 
should be detained until cleared by the FBI.  She noted 
that this was “unchartered territory.”  On September 27, 
2001, the Senior Counsel sent an e-mail to David Ayers, 
Chief of Staff to the Attorney General, on September 27, 
2001, that discussed this “hold until cleared” policy.  The 
e-mail described the “strategy for maintaining individuals 
in custody.”  The document attached to the e-mail, enti-
tled “Maintaining Custody of Terrorism Suspects,” be-
gins with a “Potential AG Explanation” that states: 

The Department of Justice (Department) is utilizing 
several tools to ensure that we maintain in custody all 
individuals suspected of being involved in the Sep-
tember 11 attacks without violating the rights of any 
person.  If a person is legally present in this country, 
the person may be held only if federal or local law en-
forcement is pursuing criminal charges against him or 
pursuant to a material witness warrant.  Many peo-
ple believed to be involved in the attacks, however, are 
not present legally and they may be detained, at least 
temporarily, on immigration charges.  As of Septem-
ber 27, 2001, the Immigration and Naturalization Ser-
vice (INS) was detaining without bond 125 aliens re-
lated to this investigation on immigration charges. 

The document then describes plans for handling bond 
hearings and coordination efforts among the FBI, INS, 
and Criminal Division to ensure that September 11 de-
tainees would remain in custody.  Levey told us this 
document was drafted to enable the Attorney General to 
provide an explanation as to how, within the bounds of the 
law, the Department could hold and not release aliens who 
were suspected of terrorism. 
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Other senior Department officials confirmed that the 
directive to hold the September 11 detainees without 
bond stemmed from discussions at the highest levels of 
the Department.  Assistant Attorney General Michael 
Chertoff told the OIG that in the early days after the ter-
rorist attacks the issue was discussed among the Attorney 
General, Deputy Attorney General, and FBI Director 
that detention should be sought of a charged person “if 
there is a link to the hijackers and we are not able to as-
sure that the person is not a threat and there is a legal 
violation.”  Alice Fisher, a Deputy Assistant Attorney 
General in the Criminal Division and a participant in the 
SIOC Working Group, told the OIG that Chertoff told her 
that “we have to hold these people until we find out what 
is going on” and that, in some cases, they could use im-
migration charges to keep the detainees in custody. 

David Laufman, Chief of Staff to the Deputy Attorney 
General, told the OIG that he recalled a meeting which 
INS representatives attended soon after the terrorist at-
tacks that included a discussion of whether potential im-
migration violations could be “leveraged” against Sep-
tember 11 detainees when there was insufficient informa-
tion for criminal cases.  He added that it was recognized 
that, “if we turn one person loose we shouldn’t have, there 
could be catastrophic consequences.”  He said he recalls, 
however, asking Levey to take whatever steps were ap-
propriate to expedite clearance by the FBI and the CIA. 

Daniel Levin, Counselor to the Attorney General, told 
the OIG that he could not say for certain when the clear-
ance policy was developed or at what level.  He described 
a “continuous meeting” for the first few months after the 
terrorist attacks involving the Attorney General, Deputy 
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Attorney General, FBI Director, and Chertoff, and said 
he was sure that the issue of holding aliens until they were 
cleared was discussed. 

The Deputy Attorney General told the OIG that he 
remembers the “decision to hold without bond” being dis-
cussed, and that he was in favor of requiring the clearance 
process “within the bounds of the law.”  He explained 
that the threat after September 11 was a different threat 
that required a different approach.  He said that inves-
tigating and prosecuting could not be the focus, as it had 
been before the terrorist attacks, and the Department 
needed to aggressively protect public safety, within the 
bounds of the law, by disrupting and preventing further 
incidents. 

FBI Director Mueller stated that he did not recall be-
ing involved in any discussions about the creation of the 
“hold until cleared” policy, although he learned about the 
policy later. 

When asked about a “hold until cleared” policy, the 
Attorney General told the OIG that the Department 
would want to know whom the detainees were if it was 
getting ready to remove them.  He noted the inherent 
difficulty involved in conducting a “clearance” process, in 
that clearing someone is akin to “proving a negative.”  
He also noted that the Department does not assert that it 
could hold anyone “forever” without regard to a predicate 
offense.  However, the Attorney General said he had no 
reluctance to do those things legally permissible to detain 
someone who had violated the law. 
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 B. Implementation of Policy 

From the first days after the terrorist attacks, the INS 
adopted the term “of interest” to identify aliens arrested 
on immigration violations in connection with the Sep-
tember 11 investigation who needed to be cleared by the 
FBI of any connections to terrorism before they could be 
released or removed from the United States.  Detainees 
who were not “of interest” to the FBI’s terrorism inves-
tigation did not have to be cleared by the FBI and could 
be processed according to normal INS procedures.  The 
FBI was responsible for determining whether an alien 
arrested in connection with a PENTTBOM lead on im-
migration charges should be further investigated.  If it 
found further investigation warranted, then the alien was 
“of interest” and the FBI notified the INS of that deter-
mination.  However, there were many cases where the 
FBI told the INS that it could not determine at the outset 
whether it had an interest in the alien.  In cases of af-
firmative FBI interest or a statement that interest could 
not be determined, the INS treated the alien as “of in-
terest.” 

Problems quickly arose upon implementation of the 
“hold until cleared” policy for aliens arrested on PENT-
TBOM leads, because the Department and the FBI did 
not develop clear criteria for determining who was, in 
fact, “of interest” to the FBI’s terrorism investigation.  
From our interviews, we determined that, for the most 
part, aliens were deemed “of interest” based on the type 
of lead the law enforcement officers were pursuing when 
they encountered the aliens, rather than any evidence 
that they were terrorists.  In the New York City area, for 
example, anyone picked up on a PENTTBOM lead was 
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deemed “of interest” for purposes of the “hold until 
cleared” policy, regardless of the strength of the evidence 
or the origin of the lead.  A PENTTBOM lead was con-
sidered any lead that was in any way connected to the 
World Trade Center or Pentagon investigation, or a lead 
that raised the specter of “suspicious activity” by an alien 
who might possibly be a terrorist.  However, there need 
not be any evidence of connection to the terrorists or to 
the World Trade Center or Pentagon bombings for a lead 
to be considered a PENTTBOM lead.  Any illegal alien 
encountered by New York City law enforcement officers 
following up a PENTTBOM lead—whether or not the 
alien turned out to have a connection to the September 11 
attacks or any other terrorist activity—was deemed to be 
a September 11 detainee. 

In a January 2002 court proceeding, the Department 
defined the term “September 11 detainees” as “individu-
als who were originally questioned because there were 
indications that they might have connections with, or pos-
sess information pertaining to, terrorist activity against 
the United States including particularly the September 11 
attacks and/or the individuals and organizations who per-
petrated them.” 36 

Many of the persons arrested as part of the PENT-
TBOM investigation were aliens unlawfully present in the 

                                                 
36 This definition was contained in the declaration of James Reyn-

olds, Chief of the Terrorism and Violent Crime Section in the De-
partment’s Criminal Division (the “Reynolds Declaration”), submit-
ted by the Department on January 11, 2002, in support of the De-
partment’s summary judgment motion in connection with the case 
entitled Ctr. for Nat’l Sec. Studies v. U.S. Dep’t of Justice, 
01-civ-2500 (D.D.C. filed Dec. 6, 2001). 
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United States either because they entered this country 
illegally or because they entered legally but remained 
after their authorization to do so had expired.  It is un-
likely that most if not all of the individuals arrested would 
have been pursued by law enforcement authorities for 
these immigration violations but for the PENTTBOM in-
vestigation.37  Some appear to have been arrested more 
by virtue of chance encounters or tenuous connections to 
a PENTTBOM lead rather than by any genuine indica-
tions of a possible connection with or possession of in-
formation about terrorist activity.  

For example, on September 15, 2001, New York City 
police stopped a group of three Middle Eastern men in 
Manhattan on a traffic violation.  The men had the plans 
to a public school in their car.  The next day, their em-
ployer confirmed that the men were working on con-
struction at the school and that it was appropriate for 
them to have the plans.  Nonetheless, they were arrested 
and remained detained as September 11 detainees.  
Another alien was arrested on September 22, 2001, be-
cause the phone company mistakenly put his phone calls 
home to ▀▀▀▀▀ on the bill of a New York ▀▀▀▀▀ office 
                                                 

37 The September 11 attacks focused renewed attention on the 
importance of knowing when nonimmigrant visitors enter and depart 
the United States.  The OIG has reported previously on the INS’s 
efforts to identify and remove nonimmigrant overstays, most recent-
ly in an April 2002 follow-up report that found the INS has made lit-
tle progress to effectively address the issue.  The follow-up review 
concluded that the INS still did not have a reliable system to track 
overstays, did not have a specific overstay enforcement program, 
and could not provide accurate data on overstays.  See Follow-Up 
Report on INS Efforts to Improve the Control of Non-Immigrant 
Overstays, Report No. I-2002-006, April 2002, available at http:// 
www.usdoj.gov/oig/inspection/I-2002-006/report.pdf. 
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and the ▀▀▀▀▀ office called to report the “suspicious” 
bill.  The alien was arrested, detained on immigration 
charges, and considered a September 11 detainee.  He 
was not cleared until January 9, 2002.  Another Middle 
Eastern alien was arrested because he went to a car 
dealership on September ▀, 2001, and was anxious to 
purchase a car right away.  He put down a ▀▀▀ deposit 
on a car but did not return on September ▀, 2001, for the 
car as he agreed he would.  He was arrested on Sep-
tember 29, 2001 and was not cleared until April 29, 2002.  
Another alien was arrested because a person called the 
FBI a few days after the terrorist attacks to say that six 
to ten weeks prior, the ▀▀▀▀▀ ▀▀ ▀ ▀▀▀ she hired 
through ▀ ▀▀ ▀▀▀▀▀, who was an ▀▀▀▀▀ male, told 
her that he was a licensed pilot and was saving to go to 
flight school in the U.S. to learn to fly commercial jets.  
He was arrested on September 24, 2001, and not cleared 
until February 12, 2002.38 

In the days immediately following the September 11 
attacks, before the clearance process was centralized in 
Washington, D.C., the INS could obtain an indication of 
“no interest” from an FBI field office and proceed to 
process the alien as a “regular” immigration case.  In 
mid-September 2001, however, the Department in-
structed the INS that before it could treat a September 11 
detainee as a “normal” immigration case, the INS needed 
to obtain a clearance letter from Michael Rolince, Chief of 
the FBI’s International Terrorism Operations Section 

                                                 
38 Other examples of tenuous PENTTBOM leads that led to de-

tainee arrests and their designation as “of interest” to the Septem-
ber 11 investigation were described in Chapter 2. 
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(ITOS) in its Counterterrorism Division.39  According to 
several witnesses with whom we spoke, the FBI and the 
Department believed that the PENTTBOM investigation 
should be viewed as a “mosaic” that contained countless 
individual pieces of information and evidence, and field 
offices would not be in a position to determine if any single 
item was of significance to this mosaic.  Therefore, it was 
believed that FBI Headquarters would have a broader 
perspective on the PENTTBOM investigation and would 
be in a better position to make an assessment of whether 
an individual alien detained in connection with a PENT-
TBOM lead was “of interest” to the investigation.  How-
ever, as we describe below, this centralized clearance 
process was slow and insufficiently staffed, resulting in 
many detainees being held for long periods of time while 
no clearance investigations were being conducted. 

II. INS OPERATIONAL ORDERS 

 By September 17, 2001, INS agents working with the 
FBI on PENTTBOM leads had detained approximately 
69 aliens, and 40 bond hearings were scheduled for the 
following week.  Michael Rozos, Chief of the INS’s Long 
Term Review Branch, told the OIG that, at the time, staff 
at INS Headquarters began to believe that the PENT-
TBOM investigation could involve the largest number of 
INS detainees since the Mariel boatlift in 1980.4038 

                                                 
39 A copy of a “Rolince” clearance letter is attached at Appendix E. 
40 In 1980, a flotilla of boats carrying more than 100,000 undocu-

mented Cubans arrived in the United States after Cuban authorities 
permitted a mass exodus from the Cuban port of Mariel.  The influx 
of aliens put a tremendous strain on federal immigration and deten-
tion facilities in south Florida and elsewhere across the country. 
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 In response to the increasing number of aliens being 
detained as a result of the PENTTBOM investigation, 
officials at INS Headquarters developed a series of pro-
cedures to ensure that the detainees’ cases were handled 
uniformly.  INS Headquarters officials told the OIG they 
also wanted to ensure that they had complete information 
on each September 11 detainee, because senior Depart-
ment officials were requesting regular updates on the 
status of the cases.  Consequently, Pearson, the INS Ex-
ecutive Associate Commissioner for Field Operations, 
disseminated 11 Operational Orders to INS field offices 
regarding the handling of September 11 detainees during 
a 12-day period beginning on September 15, 2001. 

 These Operational Orders varied the normal proce-
dures for handling INS detainees.  Routine immigration 
cases are usually handled by INS district offices and 
normally do not come to the attention of INS Headquar-
ters officials.  However, even before September 11 the 
National Security Unit (NSU) in INS Headquarters han-
dled immigration cases involving terrorism and war 
crimes.  Prior to September 11, the NSU consisted of 
three INS agents stationed at INS Headquarters and 
three agents working at the FBI’s ITOS at FBI Head-
quarters.  Among other duties, the NSU coordinated the 
INS’s participation in the New York JTTF. 

 The Operational Orders created a different track for 
aliens detained in connection with the PENTTBOM in-
vestigation.  After the September 11 attacks, Pearson 
designated the NSU as the INS’s intake unit for all immi-
gration detainees designated as “special interest” cases.  
In the weeks after the attacks, the NSU received infor-
mation, primarily by facsimile, from INS field offices 
across the country that had detained aliens in connection 
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with the PENTTBOM investigation.  Daniel Cadman, 
the head of the NSU, told the OIG that the NSU consult-
ed with the FBI to determine whether detainees were “of 
interest.”  If the FBI notified the INS that the detainee 
was “of interest,” or if the FBI could not state whether or 
not it had interest, the INS labeled the detainee as a 
“special interest” case and forwarded the appropriate 
documentation to its Custody Review Unit (CRU).  This 
unit, created after September 11, 2001, was the unit at 
INS Headquarters responsible for managing the Sep-
tember 11 detainees’ immigration cases. 

 Pearson’s Operational Orders described these INS 
procedures.  His first order required that “information 
relating to investigating events or actions taken in [Sep-
tember 11] cases should be relayed immediately—repeat, 
immediately—to Headquarters NSU, with concurrent 
notification to the appropriate regional office.”  Pearson 
told the OIG that he did not want INS field offices han-
dling any September 11 cases without INS Headquar-
ters’s full involvement and approval.  A second order, 
sent later that same day, set forth the specific documents 
field offices were required to send to the NSU for each 
case. 

 Pearson’s third order, issued September 16, 2001, dir-
ected INS field offices to obtain approval from INS 
Headquarters before issuing any charging documents for 
September 11 detainees.  In addition, the order instruc-
ted INS agents working with the FBI on the terrorism 
investigation to “exercise sound judgment” in deciding 
whether to arrest illegal aliens they encountered and 
generally to do so only if the FBI had “an interest” in the 
aliens.  
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 A seventh operational order from Pearson on Sep-
tember 18, 2001, stated that the FBI had issued an EC to 
FBI field offices that included the following language: 

As of early this morning, INS has sixty-one suspect 
foreign nationals in their custody for administrative 
violations of the Immigration and Nationality Act.  In 
order to ensure continued custody of these individuals 
until an informed decision has been made regarding 
their potential as criminal suspects/material witnesses, 
it is essential that all field offices immediately make 
contact with their respective INS counterparts and 
articulate IN WRITING why these detained individu-
als are of significance.  In turn, those submissions will 
be used by INS to argue for continued custody in im-
minent bail recommendation hearings as well as by the 
Criminal Division for possible preparation of material 
witness warrants. 

Pearson’s order instructed INS field offices that partici-
pated in these arrests to communicate to their local FBI 
field office the urgency of receiving written assessments 
of the detainees’ investigative significance because bond 
re-determination hearings were forthcoming for many of 
the detainees.4139 

 A variety of INS, FBI, and Department officials who 
worked on these September 11 detainee cases told the 
OIG that it soon became evident that many of the people 
                                                 

41 INS District Directors set the initial bond for aliens charged 
with immigration offenses.  Because of the Department’s blanket 
“no bond” policy for September 11 detainees, District Directors re-
fused bond for these detainees.  A detainee not satisfied with the 
District Director’s initial bond determination could request a bond 
re-determination hearing before an Immigration Judge.  We dis-
cuss in more detail bond issues and bond hearings in Chapter 5. 
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arrested during the PENTTBOM investigation might not 
have a nexus to terrorism.  To address this concern, 
Pearson issued an order on September 22, 2001, the tenth 
in the series, which addressed the responsibilities of INS 
agents who were participating in joint operations with the 
FBI when they encountered illegal aliens.  The order 
instructed INS field agents to “exercise sound judgment” 
in determining whether circumstances require immediate 
arrest and detention, and urged INS agents to limit ar-
rests to those aliens in whom the FBI has an “interest” 
given the “Servicewide resource implications” of the Sep-
tember 11 attacks.  The order reiterated that field offices 
were required to “immediately notify” the NSU and INS 
District Counsel of any arrests and to provide information 
regarding the “degree of interest expressed by the FBI 
field office, if known.” 

 The order stated that “[n]o charging documents will be 
issued in any such case until the facts and circumstances 
of the case have been reviewed and the documents ap-
proved jointly by Headquarters National Security Unit 
and Headquarters Counsel (National Security Law Divi-
sion, ‘NSLD’).”  In instances where the person was al-
ready under arrest or where the detainee’s connection to 
terrorism is unknown, the order said, “we encourage and 
expect forwarding of cases for review and consideration— 
this is one reason we require the field to advise us of 
expressions of interest by the FBI.”  Conversely, the or-
der discouraged INS field offices from submitting cases 
that are “clearly of no interest in furthering the investi-
gation of the terrorist attacks of September 11th.” 

 In addition to issuing a series of Operational Orders, 
INS Headquarters developed standard operating proce-
dures for processing September 11 detainees.  The pro-
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cedures were intended to keep INS Headquarters in-
formed of INS field activities related to the terrorism 
investigation, to enable the INS to maintain an accurate 
list of all INS detainees in whom the FBI had an interest, 
and to ensure that the INS did not inadvertently release a 
detainee in violation of the Department’s instructions to 
hold all September 11 detainees until cleared by the FBI.  
Under normal circumstances, INS Headquarters officials 
would not have reviewed charging documents in “routine” 
immigration cases. 

III. THE CLEARANCE PROCESS 

 Department officials told the OIG that they initially 
believed the FBI would be able to clear, relatively quickly, 
aliens arrested in connection with a September 11 lead 
and who were “of interest” to the FBI’s PENTTBOM 
investigation.  Many said they thought the clearance 
process generally would take only a few days for the 
majority of the aliens arrested on PENTTBOM leads.  
At most, they expected the process would take a few 
weeks to clear aliens arrested on PENTTBOM leads but 
who had no additional indications of a connection to ter-
rorism. 

 For example, Michael Chertoff, the Assistant Attorney 
General in charge of the Criminal Division, told the OIG 
that he believed many clearances could be done “within a 
few days.”  In his estimation, the clearance process in-
volved a check of Government databases—including those 
at the CIA—and an evaluation by the FBI of all investi-
gative information that had come to light.  As late as the 
summer of 2002, other Department officials told the OIG 
that they were under the impression FBI clearances were 
completed in only a few days.  The Attorney General 
stated that he did not recall hearing any complaints about 
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the timeliness of the clearance process or a lack of re-
sources dedicated to the effort to clear detainees. 

 The belief that the clearance process would occur 
quickly was inaccurate.  As we describe below, the FBI 
cleared only 2.6 percent of the 762 September 11 detain-
ees within three weeks of their arrests.  The average 
length of time from arrest of a September 11 detainee to 
clearance by FBI Headquarters was 80 days. 

 A. Determining Which Aliens Would be Subject to the 
 Clearance Process 

 As described above, the INS tried to hold without bond 
any alien arrested on immigration charges in whom the 
FBI expressed an interest, or any alien in whom the 
FBI’s interest was undetermined.  If the FBI could not 
state whether it had an interest in a particular detainee 
(i.e., the level of interest was “undetermined” or “un-
known”), then the INS treated the case as if it was “of 
interest” to the FBI.  For example, Daniel Cadman, the 
head of the INS’s NSU, said that INS Executive Associ-
ate Commissioner Pearson instructed him that, absent a 
clear written statement to the contrary from Rolince, the 
ITOS Chief in the FBI’s Counterterrorism Division, any 
aliens arrested in connection with the PENTTBOM in-
vestigation should be considered “of interest.”   

 Kenneth Ellwood, the INS Philadelphia District Di-
rector who was brought to INS Headquarters to assist in 
the detainee operation, told the OIG that the FBI created 
difficulties by not giving the INS clear signals about who 
should be on the “special interest” list.  Ellwood said the 
FBI did not have enough agents to run down all the leads 
on many of the aliens to the point where they could feel 
comfortable about making an initial determination as to 
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who was “of interest.”  The FBI attorney assigned to the 
SIOC Working Group said that the FBI did its best with 
regard to “interest” classification determinations, but she 
acknowledged that the pace of information from FBI field 
offices about detainee cases was slow.  Others told us 
they believed the FBI did not provide sufficient support 
to the clearance process.  Nonetheless, given that the 
FBI was leading the PENTTBOM probe, the INS de-
ferred to FBI assessments about who was “of interest” to 
its investigation. 

 We also found that the classification issue was not 
handled uniformly nationwide.  In the New York City 
area, the INS forwarded case files for all aliens it arrested 
to the FBI New York Field Office for clearance.  We 
found that neither the FBI nor the INS in New York at-
tempted to distinguish between aliens encountered coin-
cidentally to a PENTTBOM lead and those who were the 
subject of a PENTTBOM lead.  In contrast, INS offices 
in jurisdictions outside of the New York City area used 
the procedures in Pearson’s Operational Orders described 
earlier in this chapter to try to screen out cases in which 
illegal aliens showed no evidence of any connection to 
terrorism.  Officials at INS Headquarters told the OIG 
that this “vetting process” was somewhat helpful in en-
suring that only meritorious cases were classified as 
September 11 detainees and, consequently, held without 
bond and required to undergo clearance by the FBI. 
However, this “vetting process” was not applied in New 
York City.   

 Several Department officials involved in the terrorism 
investigation also told the OIG that it soon became clear 
that many of the September 11 detainees had no imme-
diately apparent nexus to terrorism.  As a result, the 
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terrorism investigation soon narrowed its focus to a few of 
the individuals who were detained, not the vast bulk of the 
aliens arrested in connection with PENTTBOM leads.  
For example, David Kelley, the Deputy U.S. Attorney for 
the Southern District of New York who immediately after 
the September 11 attacks came to Washington, D.C., to 
help supervise the investigation of the attacks, told the 
OIG that within one to three days of the attacks prose-
cutors were focusing on individuals of “genuine investi-
gative interest,” such as a person whose telephone num-
ber was linked to one of the hijackers or a person who 
lived in a building near a location of high interest to the 
terrorism investigation, as opposed to aliens identified by 
the FBI simply as “of interest.”  Other Department of-
ficials acknowledged to the OIG that they realized that 
many in the group of September 11 detainees were not 
connected to the attacks or terrorism in general. 

 Nevertheless, the Department required the FBI to 
clear all September 11 detainees before they could be 
released—a policy supported uniformly by FBI staff in-
terviewed by the OIG.  Many witnesses told the OIG that 
no one wanted to prematurely release a September 11 
detainee only to find out later that the person was a ter-
rorist who posed a threat to the United States.  Yet, as 
we next describe, the FBI clearance process for Septem-
ber 11 detainees was slow and not given sufficient priori-
ty, which resulted in most detainees being held for 
months before they were cleared. 

 B. FBI Field Office Role in the Clearance Investiga-
 tion 

 The responsibility for clearing an individual Septem-
ber 11 detainee of a connection to terrorism fell, at least 
initially, to the FBI field office in whose jurisdiction the 
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alien was arrested.4240 The FBI New York Field Office 
bore the brunt of this requirement because almost 60 
percent of the 762 September 11 detainees were arrested 
in the New York City area.  The FBI in New York City 
created a special squad called “I-44A” to assist FBI 
agents and the JTTF in following up on some of the more 
than 20,000 PENTTBOM leads covered by the FBI New 
York Field Office in the year following the terrorist at-
tacks.  This unit also was given the responsibility for 
clearing aliens arrested in connection with PENTTBOM. 

 Members of the I-44A squad told the OIG that after an 
alien’s arrest in connection with a PENTTBOM lead, the 
INS agent forwarded a copy of the detainee’s A-File to 
the I-44A squad for its use during the detainee’s clearance 
investigation.  After receiving the A-File, paralegals 
working in the I-44A squad began a series of computer 
checks to examine the detainee’s background.  These in-
cluded checks of Department of Motor Vehicle records, 
the FBI’s National Criminal Information Center data-
base, Drug Enforcement Administration’s databases, 
databases with information on authorized federal wire-
taps, Federal Aviation Administration databases, State 
Department databases, INTERPOL databases, and 
searches of as many as nine other databases.  While we 
were told that the FBI paralegals generally processed 
these database checks, if any “positive” information came 
back on an alien it was an FBI agent’s responsibility to 

                                                 
42 As discussed later in this chapter, FBI officials centralized the 

detainee clearance process at FBI Headquarters in October 2001. 
After this time, agents in FBI field offices continued to conduct 
clearance investigations of September 11 detainees, but FBI Head-
quarters officials coordinated CIA checks and eventually issued the 
formal clearance letters. 
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review that information and determine whether addition-
al investigation was necessary. 

 Supervisors in the I-44A squad said they tried to as-
sign each detainee’s clearance investigation to the FBI 
agent who was present at the detainee’s arrest.  In some 
instances, however, this was not possible because the ali-
en was arrested by other JTTF members or local law en-
forcement.  In these cases, the clearance investigation 
was assigned to an FBI agent in the I-44A squad.  FBI 
agents assigned detainee investigations were given a de-
tailed set of instructions outlining the steps necessary to 
clear a detainee.  In addition to conducting computer 
database and fingerprint checks, the agents were in-
structed to obtain from the detainee items such as identi-
fication documents and cell phone, and to run checks on 
all names, addresses, and telephone numbers obtained 
from those items.  The clearance instructions also sug-
gested interviewing landlords or employers “if neces-
sary.”   

 FBI agents conducting clearance investigations also 
were required to interview detainees unless the agents 
determined that initial interviews with the detainees at 
the time of their arrests adequately addressed the re-
quired topics.  However, the list of 31 issues FBI agents 
were required to cover during their review was so com-
prehensive that in all 28 New York cases the OIG re-
viewed, FBI agents had to re-interview detainees during 
the clearance investigations.  None relied solely on the 
detainees’ arrest interviews for the clearance investiga-
tion.  Moreover, the instructions directed FBI agents to 
interview detainees after I-44A paralegals had completed 
computer checks and clearance investigations.  Given the 
required interview topics, the FBI agents’ questions often 
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elicited names, telephone numbers, and addresses that 
required additional investigation. 

 The OIG’s review of 28 I-44A squad clearance files 
revealed that for many detainees the field work was ra-
ther straightforward—a few interviews in addition to the 
computer checks.  In other cases, however, the clearance 
process required a substantial amount of investigative 
work for FBI agents. 

 The computer checks and detainee interviews were 
considered only the first level of clearance investigation.  
According to the instructions, if a detainee was “deter-
mined to be involved or associated with hijackers or 
terrorist organization” based upon the FBI agent’s initial 
work, the agent was required to refer the matter to an-
other FBI unit for additional investigation.  In cases not 
referred for additional investigation, the agents drafted a 
summary document describing the clearance investiga-
tion and including their recommendation as to whether 
the detainee exhibited any connections to the September 
11 attacks or terrorism in general.  FBI agents sent the 
reports to Kenneth Maxwell, the Assistant Special Agent 
in Charge of the FBI New York Field Office, who, among 
his many other duties in the weeks immediately after the 
terrorist attacks, made the ultimate determination for the 
FBI New York Field Office regarding clearance of Sep-
tember 11 detainees. 

 FBI agents assigned to the I-44A squad told the OIG 
that obtaining final approval from Maxwell on a clearance 
investigation often took a significant amount of time 
because of his hectic schedule.  Agents said they would 
gather ten or more cases before approaching Maxwell to 
conduct reviews and, in most instances, they said Maxwell 
would sign clearance letters for all of the detainees.  
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However, FBI agents said sometimes Maxwell would re-
turn a case to them for further investigation or would 
refer the case to the JTTF. 

 Until October 24, 2001, the FBI New York Field Office 
believed that no additional checks, other than its clear-
ance process, were required to clear a detainee.  On Oct-
ober 24, however, officials at FBI Headquarters notified 
its field offices that FBI Headquarters, rather than indi-
vidual field offices, would be responsible for coordinating 
CIA “name checks” on all detainees (discussed in more 
detail below).  The remainder of the tasks associated 
with the clearance investigation, including interviews of 
the detainee and any other witnesses as well as checks of 
law enforcement databases, remained the responsibility 
of FBI field offices. 

 C. CIA Name Checks 

 As part of the clearance process, the Department de-
cided to ask that the CIA also conduct name checks on all 
September 11 detainees.  The FBI centralized the CIA 
checks at FBI Headquarters because of concerns that 
requests from individual FBI field offices would flood the 
CIA and complicate its ability to respond.  Prior to the 
September 11 attacks, FBI field offices across the country 
used a computer system to check if the CIA had infor-
mation on a particular person.  If that search was posi-
tive, or if the field offices wanted a more in-depth search, 
they contacted the CIA directly for information on a 
particular person.  Similarly, the INS’s NSU would send 
its inquiries directly to the CIA’s Office of General 
Counsel (OGC), the point of contact for these informa-
tional requests. 
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 An attorney in the CIA OGC explained to the OIG that 
prior to September 11, after receiving an inquiry from the 
FBI or INS, CIA OGC staff would send queries to the 
various CIA branches that might have pertinent infor-
mation.  CIA OGC staff would gather all relevant files 
and notify the FBI or INS that the information was 
available for review.  AN FBI analyst or INS attorney 
would then review the CIA information.  While this pro-
cess was labor intensive and time consuming both for the 
CIA and the agency seeking the information, the CIA 
OGC attorney said that it had worked well in the past be-
cause the number of requests before September 11 was 
relatively small.  

 After the September 11 attacks, this system no longer 
worked because of the large volume of requests from the 
FBI.  For example, a November 6, 2001, letter from the 
CIA OGC to an FBI special agent assigned to the SIOC 
Working Group explained that files of 42 individuals had 
been collected and were awaiting review.  The letter also 
noted that the OGC has limited space in its offices for file 
storage and requested that the files be reviewed prompt-
ly. 

 In late October 2001, because of concerns that the 
checks which could be done from FBI offices were not 
adequate and because of the volume of requests for name 
checks sent directly to the CIA, FBI Headquarters cen-
tralized the process and required that all contact with the 
CIA concerning September 11 detainees be routed 
through FBI Headquarters.  The FBI New York Field 
Office received an EC dated October 24, 2001, from an 
FBI agent assigned to the SIOC Working Group that 
stated: 
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Effective with this communication, all CIA name 
checks will be conducted by FBIHQ.  Therefore, once 
FBI New York has determined that there is no inves-
tigative interest in a detainee, FBI New York should 
send an EC to [the FBI] requesting that CIA name 
checks be conducted.  Once [the FBI] has received the 
results of the CIA name checks, and a determination is 
made that there is no information of lead value, [FBI 
Headquarters] will advise FBI New York of this fact 
so that FBI New York can provide INS New York 
with a no investigative interest letter.  FBI New York 
should not provide no interest letters to INS New 
York without CIA name checks being conducted. 

 Consequently, as of October 24, 2001, FBI Headquar-
ters took over responsibility for the CIA name check por-
tion of the detainee clearance process.  After that date, 
the FBI New York Field Office did not issue clearance 
letters until it heard from FBI Headquarters that the 
CIA name check had not discovered any negative infor-
mation associated with a September 11 detainee. 

IV. TIMING OF CLEARANCES 

 We found the FBI took a long period of time to clear 
September 11 detainees.  In an effort to examine the 
timeliness of the clearance process, the OIG analyzed 
information detailing the date detainees were arrested 
and the date FBI Headquarters issued final clearance 
letters.   

 The FBI cleared less than 3 percent of the 762 Sep-
tember 11 detainees within three weeks of their arrest.  
The average length of time from arrest of a September 11 
detainee to clearance by FBI Headquarters was 80 days, 
and the median was 69 days.  Further, we found that 
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more than a quarter of the 762 detainees’ clearance in-
vestigations took longer than 3 months.  See Table 3 and 
Figure 7. 

V. DELAYS IN THE CLEARANCE PROCESS 

 A variety of factors contributed to the discrepancy 
between the time frames envisioned by Department of-
ficials overseeing the detainee clearance process and the 
actual time it took to clear detainees.  Some of the delay 
was attributable to a Department decision to include all 
New York City area arrests in the pool of detainees who 
needed FBI clearances.  Another reason for the delay 
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was a shortage of agents at FBI field offices available to 
conduct detainee clearance investigations, given the many 
demands on the FBI in the fall of 2001 and early 2002.  
We concluded that the delay was not significantly affected 
by CIA response time on name checks, as some officials 
claimed to the OIG.  Rather, a larger part of the delay 
was because of the length of time it took for FBI Head-
quarters officials to review CIA responses to the name 
checks. 

 A. Inclusion of New York Arrests on the INS’s “Special 
 Interest” List Requiring Clearances 

 Despite the elaborate system developed by INS 
Headquarters to identify and process aliens arrested in 
connection with the PENTTBOM case, INS officials in 
Washington, D.C. discovered—almost by accident—a 
large number of “special interest” cases not included on 
its Custody List that required clearances before release.  
By the end of October 2001, officials at INS Headquarters 
determined that the FBI’s New York Field Office was 
maintaining a separate list of approximately 300 detain-
ees arrested in connection with the PENTTBOM inves-
tigation, most of whom were not on the INS Headquar-
ters’s Custody List.  These aliens were arrested on im-
migration charges in the New York City area by INS 
agents working with the New York JTTF.  The names 
had been provided to the FBI’s New York Field Office, 
but had not been reported to the INS NSU as required by 
the Operational Orders issued by INS Headquarters, 
which we described previously in this chapter.  By the 
time officials at INS Headquarters became aware of these 
additional detainees, many already had been detained for 
several weeks. 
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 During discussions about what to do about the de-
tainees on this separate New York list, officials at the 
INS, FBI, and the Department raised concerns about, 
among other things, whether the aliens had any nexus to 
terrorism.  However, in the end, the New York list was 
combined with the INS Headquarters’s Custody List be-
cause of concerns that without further investigation of 
these aliens prior to removal, the FBI could unwittingly 
permit a dangerous individual to leave the United States. 

 1. Background to the New York Custody List 

 As noted above, unlike elsewhere in the country, where 
detainee cases were individually assessed for placement 
on the national INS Custody List, the FBI New York 
Field Office decided that all aliens arrested in connection 
with a PENTTBOM lead would be investigated fully, re-
gardless of the factual circumstances of their arrests.  In 
the first weeks after the terrorist attacks, FBI officials in 
New York City created a list of every alien arrested in 
connection with a PENTTBOM lead, regardless of the 
circumstances of the arrest.  New York FBI and INS 
officials agreed that the INS New York District would 
detain all of the aliens without bond until the FBI had a 
chance to fully investigate and clear each one.  As dis-
cussed previously, prior to centralization of the clearance 
process at FBI Headquarters in October 2001, aliens 
were removed from New York’s custody list only after 
receiving a clearance letter signed by Maxwell, the As-
sistant Special Agent in Charge of the FBI New York 
Field Office. 

 In early October 2001, an INS attorney in Newark 
forwarded INS Headquarters case names that the INS 
Newark District believed were on the INS Custody List 
but that in fact were not on the list.  This led INS rep-
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resentatives to the SIOC Working Group to realize that 
the INS in New York and Newark had not been reporting 
all PENTTBOM-related cases to Headquarters, as re-
quired by the Operational Orders. 

 INS officials convened a meeting on November 2, 2001, 
to discuss why its New York office had failed to report the 
names contained on this separate list of “special interest” 
detainees, given efforts at INS Headquarters to ensure 
that it would be aware of all “special interest” cases. 
According to notes from the meeting, the INS New York 
Assistant District Director for Investigations explained 
that the FBI could not determine its interest in a large 
group of aliens arrested in connection with the PENT-
TBOM probe.  Therefore, the INS New York District 
had read Pearson’s Operational Order 10 to mean that 
such cases not be forwarded to INS Headquart-
ers.4341 During the meeting, Pearson asked whether the 
aliens in question had been initially held without bond, 
and he learned that they had been. 

 The OIG attempted to determine why the New York 
FBI and INS offices failed to keep FBI and INS Head-
quarters informed of all aliens who would be subject to 
the clearance investigation requirement.  A variety of 
witnesses told the OIG that federal law enforcement or-
ganizations in New York City have a long history of 
taking actions independent of direction from their Wash-
ington, D.C., headquarters.  Several witnesses pointed 
out that the U.S. Attorney’s Office in the Southern Dis-

                                                 
43 Operational Order 10, issued by Pearson to all INS field offices on 

September 22, 2001, instructed INS field agents to exercise “sound 
judgment” in determining whether circumstances required immedi-
ate arrest and detention of aliens, and urged the agents to limit arrest 
to those aliens in whom the FBI had an interest. 
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trict of New York and the FBI’s New York Field Office 
have coordinated many major terrorism investigations in 
the United States, including the 1993 World Trade Center 
bombing and the African embassy bombings.  Witnesses 
told the OIG that the U.S. Attorney’s Office and FBI’s 
New York Field Office were accustomed to functioning in 
a highly independent manner with little oversight from 
officials in Washington, D.C.  

 Discovery of a large group of PENTTBOM-related 
detainees who had to be cleared and who were unknown 
to INS Headquarters until mid-October 2001 presented a 
host of problems, and several persons told the OIG that 
the INS aggressively sought to prevent wholesale incor-
poration of the New York list of approximately 300 de-
tainees into its “INS Custody List.”  By this time, INS 
officials already were concerned about the slow pace of 
FBI clearances even though the SIOC Working Group 
was only dealing with 200 detainee cases.  Moreover, 
INS officials were concerned about such a merger’s im-
pact because the New York list indicated that 85 cases 
were “unassigned,” meaning no FBI agents were working 
clearance investigations for these detainees.  In addition, 
contemporaneous notes indicate that at least one INS 
Headquarters official was concerned about how it would 
look when the Department’s statistics regarding the 
number of September 11 detainees doubled overnight. 

 2. Merger of Lists 

On October 22, 2001, the Senior Counsel in the Deputy 
Attorney General’s Office who worked on immigration 
matters, an attorney from the Terrorism and Violent 
Crime Section (TVCS), two attorneys from the Depart-
ment’s Office of Immigration Litigation (OIL), an attor-
ney from the FBI’s OGC, and the Unit Chief of the FBI 
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ITOS staff met with INS staff to discuss the problems 
presented by the New York list.  The INS sent multiple 
representatives to the meeting, including Victor Cerda 
(Commissioner Ziglar’s Chief of Staff ), INS Deputy 
General Counsel Dea Carpenter, and others.  Notes 
taken at the meeting by an INS attorney reflect that INS 
officials argued vehemently against subjecting all Sep-
tember 11 detainees on the New York list to the full FBI 
clearance process because, among other things, the clear-
ance investigations were not being expeditiously com-
pleted.  

According to meeting notes, Carpenter also stated 
that the Department might be subject to “Bivens liabil-
ity” if it did not release the New York detainees in a 
timely manner.4442 Another person at the meeting com-
mented that the INS could not hold the detainees “for-
ever.”  One of the INS attorneys at the meeting who 
was in the SIOC Working Group noted that the recent 
reassignment of a helpful FBI special agent had brought 
the information flow from the FBI to the INS to a 
“grinding halt,” further delaying the clearance process.  
Among the issues raised at the meeting was the Depart-
ment’s requirement that CIA checks be completed on all 
detainees before they could be released. 

A similar group held a follow-up meeting at the FBI’s 
SIOC on November 2, 2001, to continue discussing what 
to do about the separate New York list.  Associate Dep-

                                                 
44 In Bivens v. Six Unknown Named Agents of the Federal Bureau 

of Narcotics, 403 U.S. 388 (1971), the Supreme Court held that da-
mages may be obtained for injuries stemming from violation by a 
federal official of a person’s Fourth Amendment right to be free 
from unreasonable search and seizure. 
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uty Attorney General Levey attended the meeting, along 
with representatives from INS OGC; Cadman, the Di-
rector of the INS’s NSU; Cerda; and attorneys from the 
INS’s Bond Unit, OIL, and TVCS, among others.  Ray-
mond Kerr, the Supervisory Special Agent in charge of 
the I-44A squad in the FBI’s New York Field Office, 
participated by speakerphone.  Contemporaneous notes 
taken by participants and subsequent OIG interviews 
indicate that the meeting was very contentious.  Accord-
ing to the notes, INS officials expressed a wide range of 
concerns during the meeting, including the fact that FBI 
clearance checks on the detainees were not timely, that 
the INS had insufficient evidence for upcoming bond 
hearings, and that Immigration Judges already had or-
dered certain September 11 detainees to be removed 
from the United States.  When an INS official com-
plained that the INS could not continue to hold the de-
tainees, Levey responded that the INS needed to be 
patient.  According to the notes, Levey said that he did 
not expect INS to wait months for the results of the 
clearance checks, but that the INS could wait four to five 
days for the CIA checks.  The group also discussed 
resource problems at the FBI and INS, as well as ways 
to improve the flow of information between the two agen-
cies.  

According to the notes of the meeting, FBI Supervi-
sory Special Agent (SSA) Kerr said the time frame for 
assigning a September 11 detainee case to an FBI agent 
for a clearance investigation was a few days.  He urged 
Levey to direct that all the detainees on the New York 
list continue to be held without bond until cleared.  
Notes taken by a participant at the meeting summarized 
the conflict:  “In NY, all people FBI picks up on pent- 
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bom [sic] get held no bond.  Everyone else, INS exercis- 
es a little discretion, looking for a scintilla of evidence, to 
justify no bond.”  

Cerda argued that the New York list should not be 
added wholesale to the INS’s Custody List.  He ex-
plained that the INS did not want to begin treating all 
the detainees on the New York list under the more re-
strictive INS policies applicable to September 11 detain-
ees.  He stated that, for the most part, detainees’ place-
ment on the list meant they did not get off for a long 
time.  During the meeting, at least one INS official sug-
gested dispensing with CIA checks for detainees who 
otherwise had been fully cleared by the FBI.  Levey 
told the group that the Criminal Division favored the 
CIA checks and that he would need to check to see if any 
detainees could be released without the CIA check.  

At the conclusion of the meeting, Levey decided that 
all the detainees on the New York list would be added to 
the INS Custody List and held without bond.  In ex-
plaining his decision later to the OIG, Levey said he 
wanted to err on the side of caution so that a terrorist 
would not be released by mistake.  He also stated that 
he had received a commitment from the FBI to “expe-
dite” its investigation of everyone on the list, and a pro-
mise that the FBI would “analyze” all the detainees with-
in one or two weeks.  The FBI OGC attorney present at 
the November 2 meeting said she does not recall making, 
or hearing Kerr make, such a commitment.  Kerr told 
the OIG that, while present at the November 2 meeting, 
he may well have committed to assigning the case within 
a short time frame but he does not recall making a com-
mitment to expedite all the cases or analyze all the cases 
within two weeks.  The notes of this meeting provided to 
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the OIG by INS and TVCS officials contain mention of 
Kerr’s commitment to assign the “unassigned” cases to 
agents within a few days, but make no mention of a com-
mitment to “expedite” the investigations or of any prom-
ise to “analyze” the cases within one to two weeks.  Ac-
cording to contemporaneous notes from the meeting, 
Cerda stated at the end of the meeting that the “INS 
position is that we don’t want to ‘no bond’ the NY list. 
But we will comply with the no bond policy.”  

As a result, on November 2, 2001, the INS Custody 
List contained 185 active INS cases and 34 inactive cases 
(meaning 34 detainees had been cleared).  On November 
5, 2001, after the New York cases were added, the INS 
Custody List contained 440 active and 41 inactive cases.  
The addition of the New York cases to the INS Custody 
List made the task of removing people from the list “un-
manageable,” according to one INS participant at the 
meeting, and it clearly had the effect of slowing the clear-
ance process.  

 B. Delays in the Field Portion of the Clearance Inves-
 tigation  

According to members of the I-44A squad, reassign-
ment of FBI agents to other duties contributed to delays 
in detainee field investigations.  Kerr, the Supervisory 
Special Agent in charge of the I-44A squad, said he con-
sistently requested additional resources for clearance 
investigations but was told they were unavailable, and 
that he had been given all the resources that could be 
spared, given the many priorities assigned to the FBI.  
For example, during the fall of 2001 and the spring of 
2002, the FBI Newark Field Office had been assigned a 
substantial amount of work in connection with the an-
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thrax investigation and the Daniel Pearl kidnapping in 
Pakistan.  The FBI Philadelphia Field Office had re-
sponsibility for the Fresh Kills landfill on Staten Island, 
where officials were examining debris and remains from 
the World Trade Center.  In addition, FBI agents were 
assigned to investigate the crash of an American Airlines 
flight in Queens on November 12, 2001, while other 
agents were sent to Salt Lake City in early 2002 to help 
with security at the Winter Olympics.   

In addition, during some clearance investigations, 
FBI agents uncovered information that Maxwell, the 
Assistant Special Agent in Charge of the New York Field 
Office, thought warranted review by the New York 
JTTF.  In those cases, FBI agents transferred the files 
to the JTTF.  The documents we reviewed showed that 
the files often were not returned to the I-44A squad for 
many months.  

Moreover, the method by which the FBI managed the 
clearance investigation process affected the timeliness of 
these investigations.  According to the members of the 
I-44A squad, once the FBI investigated a lead and the 
INS arrested an individual in connection with that lead, 
agents generally moved on to the next lead rather than 
taking time to investigate or clear the person arrested.  
Furthermore, we found that FBI Headquarters did not 
impose deadlines on squad members or other FBI agents 
to complete September 11 clearance investigations.  

We also found instances in which I-44A squad super-
visors did not prioritize clearance investigations, even in 
response to ECs from FBI Headquarters alerting the 
FBI New York Field Office about upcoming detainee 
bond hearings.  FBI agents working in the I-44A squad 
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said they never were told about any time limits with 
respect to the INS’s authority to detain these aliens with-
out bond.  While an FBI member of the SIOC Working 
Group was designated to serve as liaison to the I-44A 
squad, that person changed in mid-November 2001.  
The INS New York District liaison to the I-44A squad 
changed frequently, according to the squad supervisor.  
Consequently, the flow of information from the SIOC to 
the I-44A squad and from the FBI New York Field Office 
to INS Headquarters staff concerning the status of indi-
vidual detainee clearances was, in the INS’s view, spo-
radic at best.  

 C. CIA Name Checks  

Several FBI and INS officials interviewed by the OIG 
expressed frustration with the CIA checks required by 
FBI Headquarters.  For example, Kerr told the OIG 
that he believed his office had the ability to conduct an 
adequate clearance investigation using its own contacts 
at the CIA and its long-standing experience investigating 
al Qaeda and other related terrorist groups.  Within the 
INS, the frustration came not so much from who handled 
the CIA checks but rather how long it took.  

According to INS officials, the FBI told them that the 
CIA name check played a major role in delaying comple-
tion of detainee clearance investigations for September 
11 detainees.  Cerda, the INS Chief of Staff, told Levey 
that the CIA name checks were causing delays in the 
clearance process.  As a result, Levey attempted to faci-
litate an expedited CIA name check that would meet the 
Department’s desire to ensure that dangerous individuals 
were not released, but would not cause unreasonable 
delay.  
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Consequently, representatives from the CIA, FBI, 
INS, and the Department met at the FBI SIOC on Octo-
ber 23, 2001, and agreed that an expedited name check 
would be sufficient to meet the FBI’s needs.  On Octo-
ber 29, 2001, the CIA’s Litigation Division Chief sent a 
draft letter to Levey that outlined the new, expedited 
process.  The Litigation Division Chief explained that 
the FBI would send a cable to the CIA with detainee 
names, in priority order, together with required identi-
fying information.  The CIA agreed to check its main 
database for each name and provide copies of the search 
results to the FBI, including a summary of any “deroga-
tory” information, on an “expedited basis.”  Levey said 
he was told this expedited name check could be accom-
plished in 48 hours.  An FBI agent in the SIOC Working 
Group told the OIG that he was told the CIA checks 
should take only a “few days.”  

This check of the CIA’s main database was a less 
thorough search than had been pursued in the past at 
CIA Headquarters.  The new process required only that 
the raw information be summarized by the CIA, rather 
than requiring the FBI to review the files itself.  Under 
the plan, FBI and Criminal Division attorneys would 
review the initial CIA summary information and send the 
CIA a letter identifying any individuals for whom they 
wanted the CIA to conduct a broader database and rec-
ords search.  The letter from the CIA stated that the 
more thorough search, which would be initiated only 
upon receiving a specific request, in most cases would 
take approximately two weeks.  

Yet, despite the new, expedited procedures, several 
FBI and Department officials we interviewed stated that 
there continued to be a substantial delay in the CIA’s 
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response to requests for name checks on the September 
11 detainees.  Several officials argued this was a big 
part of the reason why the clearance process for Sep-
tember 11 detainees continued to take so long.  Accord-
ing to CIA officials, after the Department and the CIA 
developed the expedited name check process, the CIA’s 
initial checks for September 11 detainees were completed 
within approximately eight days.  However, our analysis 
did not substantiate this claim.  

First, in a number of instances, we found the CIA’s 
response was delayed due to a failure by the FBI or INS 
to submit complete information.  We found multiple in-
stances in which the CIA responded that it was waiting 
on the INS Form I-213 (the INS’s arrest report) in order 
to complete the check.4543 CIA staff interviewed by the 
OIG noted that the cables received from the FBI often 
did not contain adequate identifying information on the 
detainees, thereby making the searches more difficult 
and ultimately less helpful.  For example, a November 
26, 2001, letter from the CIA OGC to Levey and the 
Chief of the FBI OGC’s National Security Law Division 
explained that the FBI name check requests “do not 
provide all of the information upon which we agreed 
during our meeting.”  The letter explained that the in-
formation from the INS Form I-213 allowed the CIA to 
more quickly discard nonresponsive hits on similar 
names, thereby improving the response time.  The at-
tachments to the letter demonstrated that the FBI had 
failed to include information from the INS Form I-213, as 
agreed, and had also failed to prioritize the names.  

                                                 
45 A blank copy of Form I-213 is attached as Appendix F.   
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Second, we found that the substantial delays in many 
of the September 11 detainee clearance investigations 
were attributable to delays at FBI Headquarters, not 
because of delays in CIA name checks.  In many cases, 
the OIG found that the CIA provided the FBI with the 
results of its name check months before FBI Headquar-
ters cleared the detainee.  The OIG’s review of 54 de-
tainees’ files showed that the CIA was not responsible for 
clearance delays.46 44  In these 54 cases, the CIA re-
sponded in just over 2 weeks on average.  In 18 of 54 
cases, the CIA responded within 8 days.  While these 
times slightly exceeded the time frame the Department 
anticipated during discussions at the October 23, 2001, 
SIOC meeting, the response times do not seem unrea-
sonable, given that the Department sent up to 190 names 
to the CIA at one time.  

In contrast, we found that the FBI took months to an-
alyze the information after receiving a response from the 
CIA.  In 36 of the 54 detainee cases in our sample, the 
records reflect an average of 54 days between when the 
FBI received the CIA name check information and when 
it cleared the detainees.  In all 36 of these cases, the 
aliens ultimately were cleared.  In 14 of these 36 cases, 
the CIA had responded that either there were no records 
of the individuals in its databases or the information they 
had was “not identifiable” with the detainees.4745 In 22 

                                                 
46 The OIG sample consisted of 54 detainees from the INS Custody 

List who were identified by the INS as having been held more than 
90 days as of January 23, 2002.   

47 According to an FBI analyst who reviewed the CIA name check 
results at FBI Headquarters, “not identifiable” meant that “based 
on information available, it cannot be determined if the subject is, in 
fact, identical to CIA file references.” 
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cases, the FBI received some information but deemed it 
“not identifiable” with the detainees.  In the remaining 
18 of the 54 cases, we were unable to determine the time 
it took to analyze this information, due to insufficient 
data in the file.  

In most instances, we found that Rolince, the ITOS 
Chief in the FBI’s Counterterrorism Division, issued the 
detainee’s clearance letter shortly after receiving an EC 
from the Supervisory Special Agent assigned to evaluate 
the CIA information that affirmed there was no identifia-
ble CIA information on the detainee.  Consequently, it 
appears that failure by the FBI to provide sufficient 
resources to review the CIA name check results in a 
timely manner significantly delayed the issuance of de-
tainees’ clearance letters.  

The FBI OGC attorney assigned to the SIOC Work-
ing Group explained to the OIG that she recognized that 
she and her fellow OGC attorneys could not evaluate the 
CIA cables themselves, because they lacked the expertise 
to do so, and the personnel in the SIOC assigned to the 
detainees did not have adequate resources to handle the 
analysis.  She alerted her superior, FBI General Coun-
sel Larry Parkinson, who contacted the Deputy Execu-
tive Assistant Director, Tim Caruso.  Caruso then con-
tacted the Chief of the National Domestic Preparedness 
Office, Tom Kinnally, which was part of the ITOS.  
Kinnally assigned two SSAs from that unit to assist with 
and oversee the analysis of the CIA information.  One of 
the SSAs told the OIG that, at the time, every member of 
her unit was working on a “critical” assignment, includ-
ing work related to the anthrax investigation.  She said 
she and the other SSA were assigned to do the CIA 
checks full time beginning in late November 2001, but 
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later in December they also were assigned to work on the 
creation of a document exploitation unit.  Beginning in 
approximately January 2002, 2 special agents were de-
tailed to the CIA name check project for 30 days at a 
time.  While this provided some help, it also required 
new agents to be trained on the project every month.  

Moreover, we found that these resources were insuffi-
cient to permit the group to analyze the CIA information 
in a more timely manner for a number of reasons.  First, 
according to one of the SSAs assigned to the project, the 
volume of cases was simply too great.  One of the FBI 
requests to the CIA for information contained the names 
of 190 detainees.  Second, the SSA pointed to many 
technical difficulties and “growing pains” they faced 
when they first started in late November 2001.  For ex-
ample, they had to find a person who had access to and 
was trained on the computer system that contained many 
of the documents they needed.  According to the SSA, it 
took “several weeks” to get things in place and running.  
Third, many of the people working on this project were 
not focused exclusively on this task, due to the many 
demands on the FBI.  Finally, some of the cases re-
quired contacting FBI offices overseas or other agencies, 
which took time, especially because the FBI offices in the 
Middle Eastern countries also were over-burdened at the 
time.  

The SSA also stated that, despite all the efforts made 
to carefully evaluate the CIA information, for the most 
part it was almost impossible to determine if the infor-
mation provided by the CIA was identifiable with the 
detainee.  Even if the name was the same or quite simi-
lar, many of the names were common and the lack of 
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other identifiers beyond names made connecting the in-
formation to the detainees nearly impossible.  

The SSA explained that the group of agents and intel-
ligence analysts assigned to the project attempted to 
prioritize its work so that those with final orders of re-
moval or other issues could be dealt with first.  Cases 
were sometimes brought to their attention that were 
“priority” due to a court date or order of removal.  

In late November 2001, INS Chief of Staff Cerda 
contacted Levey by e-mail to complain again about the 
timeliness of the CIA checks.  He stated that 157 Sep-
tember 11 detainees who otherwise had been cleared by 
the FBI were “in limbo” while waiting for CIA checks.  
He asked Levey whether the Department would recon-
sider its policy to require CIA checks under these cir-
cumstances.4846  

By the time Cerda raised this concern, even Fisher, a 
Criminal Division Deputy Assistant Attorney General 
and a member of the SIOC Working Group who initially 
imposed the CIA check requirement, was willing to re-
consider the issue.  In a November 29, 2001, e-mail to 
TVCS supervisors, Fisher wrote, “I guess my initial view 
is that we should triage at this point, rather than scrap 
the system.  Let’s hold on people where we have other 
[negative] information until the CIA checks go through.  
Let’s get a CIA list with priority.  And for those who are 
ready to be deported and we have no other [negative] 

                                                 
48 This demonstrates the misperception held by many people, in-

cluding some at the INS, who incorrectly attributed delays in the 
clearance process to unresponsiveness by the CIA rather than at 
FBI Headquarters. 
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info, let’s let them be deported if CIA can’t check, as a 
last resort.”  

Levey told the OIG that he did not feel comfortable 
making the decision about Cerda’s request to change the 
CIA check policy without additional input, so he consult-
ed David Laufman, the Deputy Attorney General’s Chief 
of Staff.  Levey told the OIG that Laufman advised him 
to continue to require CIA checks, and Levey said he 
communicated this decision to Cerda by e-mail.  Lauf-
man told the OIG that while he did not recall specifically 
being asked by Levey about the CIA check policy, he did 
not dispute Levey’s claim that they discussed the matter.  
Laufman also stated that there could be “catastrophic 
consequences” if the Department turned one person 
loose it should not have.  

Levey said that even after the decision to keep re-
quiring CIA checks, he continued to try to expedite the 
CIA check process.  Ultimately, however, the decision to 
require CIA checks and FBI clearance before a Septem-
ber 11 detainee could be removed from the country was 
changed.  On February 6, 2002, based upon the FBI’s 
re-evaluation of the “hold until cleared” policy, Levey 
changed the Department’s policy that up to that point 
required formal clearance from both the FBI and CIA 
before removing a detainee.  Neither the FBI nor the 
Criminal Division opposed the change.  This reversal is 
described in detail in Chapter 6 of this report.  

 D. Examples of Delays  

The following are examples of how delays in conduct-
ing clearance investigations affected individual Septem-
ber 11 detainees:  
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• An alien arrested in early October 2001 in the New 
York City area had been employed by a Middle 
Eastern airline, although not as a pilot.  The alien, 
who entered the United States as a crewman, had 
been ordered removed from the country in 1995.  
His appeal of that order had been dismissed in 
1996.  In October 2001, he was arrested based on 
a lead received by the FBI indicating he was em-
ployed in the airline industry.  On the Form I-213 
completed on the day of his arrest, the INS special 
agent indicated, “FBI Trenton stated there is no 
reason to delay with removal of the subject.”  The 
alien was nonetheless placed on New York’s “spe-
cial interest” list because he had been arrested on a 
PENTTBOM lead stemming from his previous em-
ployment in the airline industry.  In mid-October 
2001, FBI agents interviewed the alien, one of his 
relatives, and his previous employer.  On Novem-
ber 21, 2001, the FBI agent assigned to the SIOC 
Working Group sent an EC to the Special Agent in 
Charge of the FBI Newark Field Office requesting 
information about the detainee, stating:  

[A]ll response ECs should contain a statement 
from the SAC or his/her designee stating whe-
ther the FBI has an investigation [sic] interest 
in [the] detainee.  If a field office does not have 
an investigative interest in a detainee, the re-
sponse EC should state this fact and request 
that Project INS/FBI Detainee conduct appro-
priate CIA name checks.  Once the no interest 
EC is received from a field office and CIA name 
checks are completed, a letter will be generated 
to INSHQ advising of FBI’s no interest if the 
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name checks do not provide information of in-
vestigative interest. 

The EC contained no specific deadline for a re-
sponse, although it had a precedence of “Immedi-
ate” and requested the information “as soon as 
possible.”4947 We could find no response from the 
FBI Newark Field Office.  In early December 
2001, FBI Headquarters requested that the CIA 
conduct a name check for the detainee.  In mid- 
December 2001, FBI Headquarters sent a follow- 
up EC to the FBI Newark Field Office, also with a 
precedence of “Immediate,” again requesting the 
“interest/no interest” assessment.  Before it re-
ceived a response to this second EC, FBI Head-
quarters received the results of the CIA name 
check that found “no identifiable information” in 
connection with the detainee.  The CIA response 
arrived 17 days after the FBI requested the name 
check.  This detainee’s name subsequently ap-
peared on a list of detainees held more than 90 
days that the INS forwarded to the Office of the 
Deputy Attorney General during the third week of 
January 2002.  Within a week of the detainee’s 

                                                 
49 FBI ECs have a line marked “precedence” that can be designat-

ed “immediate,” “priority,” or “routine.”  The FBI Investigative 
Manual states that the “immediate” designator is to be used when 
the addressee(s) must take prompt action or have an urgent need for 
the information.  Immediate teletypes require approval by the spe-
cial agent in charge, division head, or their designated representative 
(at FBI Headquarters) and must be given preferred handling.  The 
FBI Investigative Manual states that “priority” is used when infor-
mation is needed within 24 hours, while “routine” is used when in-
formation is needed within the normal course of business. 
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name appearing on this list, the FBI Newark Field 
Office provided FBI Headquarters with an EC 
stating it had “no interest” in the detainee and, 
based on that information, FBI Headquarters pro-
duced a clearance letter indicating that the INS 
could remove the detainee.  

Thus, it appears that the FBI completed all field 
investigative work within three weeks of the de-
tainee’s arrest.  The CIA check, which was nega-
tive, took slightly more than two weeks.  Yet the 
detainee was not cleared for nearly four months.  
Based on the FBI Newark Field Office’s and 
Headquarters’s records in connection with this 
case, there does not appear to be any justification 
for the three-and-a-half-month delay in clearing 
this detainee.  Furthermore, the timing of the 
clearance suggests that the reason the FBI finally 
cleared him was due to his inclusion on the list 
forwarded by the INS to the Office of the Deputy 
Attorney General.  

• A Middle Eastern man in his 20s was arrested on 
August 30, 2001—more than a week prior to the 
terrorist attacks—for illegally crossing the border 
from Canada into the United States without in-
spection.  After the September 11 attacks, the al-
ien was placed on the New York “special interest” 
list even though a document in his file, dated Sep-
tember 26, 2001, stated that FBI New York had 
“no knowledge” of the basis for his detention.  
FBI Headquarters did not request a CIA name 
check on the detainee until November 8, 2001.  
The name check came back negative 13 days later, 
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but the clearance letter was not issued until De-
cember 7, 2001.  The alien was removed in late 
February 2002.  

• A Muslim man in his 40s, who was a citizen of ▀▀▀ 
▀▀▀▀▀▀ ▀▀▀▀▀▀▀, was arrested after an ac-
quaintance wrote a letter to law enforcement offic-
ers stating that the man had made anti-American 
statements.  The statements, as reported in the 
letter, were very general and did not involve 
threats of violence or suggest any direct connection 
to terrorism.  Nonetheless, the lead was assigned 
to a special agent with the JTTF and resulted in 
the man’s arrest for overstaying his visa.  Because 
he had been arrested on a PENTTBOM lead, he 
automatically was placed in the FBI New York’s 
“special interest” category.  

Within a week, the New York FBI Field Office 
conducted a detailed interview of the detainee.  
By mid-November 2001, the Field Office concluded 
that the detainee was of no interest.  However, 
FBI Headquarters did not request a CIA name 
check until December 7, 2001.  In addition, FBI 
Headquarters failed to include the INS Form I-213 
with its request to the CIA, even though the FBI 
Field Office’s records reflected that the FBI had a 
copy of the detainee’s Form I-213 in its file.  A 
CIA response to the FBI’s request, dated late 
February 2002, indicated that the detainee’s case 
was one of those “pending 213s from 12/7.”  The 
response also indicated that the CIA found “no 
identifying information” about the detainee in its 
databases.  FBI Headquarters issued the detain-
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ee a clearance letter the next day.  Thus, it ap-
pears that this alien, who was cleared by the New 
York FBI Field Office by mid-November 2001, was 
not cleared by FBI Headquarters until late Feb-
ruary 2002 due to an administrative oversight.  

 E. Knowledge of the Delays in the Clearance Process  

At the end of September 2001, an attorney from the 
Criminal Division’s TVCS, who was also a member of the 
SIOC Working Group, raised concerns to his superiors 
that the FBI lacked adequate resources to conduct de-
tainee clearances in a timely manner.  In response, the 
Principal Deputy Chief of the TVCS drafted a memo-
randum in late September or early October 2001 from 
Assistant Attorney General Chertoff to Dale Watson, 
then the Assistant Director of the FBI’s Counterterror-
ism Section.  The draft memorandum requested that 
each FBI field office designate at least one agent to 
promptly interview September 11 detainees held in that 
district, and urged that these interviews be conducted on 
a “priority basis.”  The memorandum also requested 
that “[s]ufficient resources must be allocated in SIOC to 
provide notification to field offices of detainees and bond 
hearings in their districts and to facilitate the exchange 
of information to the INS attorney who will appear at the 
bond hearing.  Currently, one person is handling this 
responsibility for all detainees and detention hearings 
with only intermittent assistance.”  Finally, the draft 
memorandum noted that “It is important that these 
aliens in detention are handled appropriately to make 
sure that those who are of investigative interest continue 
to be detained and those who are not of investigative in-
terest are handled by the INS in the manner that simi-
larly situated aliens would be handled.”  
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After reviewing the draft memorandum, the TVCS 
attorney sent a typed note to the Chief and Deputy Chief 
of TVCS saying he believed that the FBI Director would 
“want to know that the field isn’t getting the job done.”  
He added, “To be candid, we are all getting screwed be-
cause the Bureau’s SACs haven’t been told explicitly they 
must clear, or produce evidence to hold, these people and 
given a deadline to do it.”  He suggested that the way to 
resolve the problem was to “get to [FBI Director] Muel-
ler or [Deputy Director] Pickard, and have them direct 
the SACs to interview, run checks and clear or recom-
mend holding people within 24 hours and direct neces-
sary HQ personnel to clear NLT [no less than] 24 hours 
after that.”5048 He told the OIG the purpose of his typed 
note was to “urge that the memo to the FBI be more 
blunt.”  He said, with respect to this note, that the FBI 
was not staffing the detainee cases with sufficient re-
sources.  According to this attorney, the Criminal Divi-
sion eventually decided not to send the memorandum to 
the FBI.  

                                                 
50 The attorney also wrote in his note, “We are sending INS into 

immigration court today to argue, in essence, that he [the alien] be 
held without bond because of WTC [World Trade Center].”  The 
TVCS attorney told the OIG that after reviewing the files of these 
detainees it was “obvious” that the “overwhelming majority” were 
simple immigration violators and had no connection to the terrorism 
investigation.  He said continuing to hold these detainees was a 
waste of resources and could damage the Government’s credibility to 
oppose bond or release in more meritorious detainee cases.  He ac-
knowledged that the only way to know “for sure” if these detainees 
were linked to terrorism was to conduct clearance investigations, but 
he argued that the Government must provide the resources for such 
an effort. 
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When interviewed by the OIG, Chertoff said that 
while he was familiar with the contents of the draft 
memorandum, he did not know whether it was sent (it 
was not, according to other witnesses).  Chertoff re-
called orally raising the issue of the pace of clearance 
investigations with FBI Director Mueller and Assistant 
Director Watson, but indicated that during the first few 
months after the attacks he believed these issues related 
to the impact of the clearance process on bond hearings 
(as opposed to removal of aliens from the United States).  
Chertoff told the OIG that he later became aware of a 
delay in removing detainees when he received questions 
from Congress about this issue as a follow-up to his No-
vember 28, 2001, testimony before the Senate Committee 
on the Judiciary.5149  

Director Mueller said he did not recall hearing about 
any problems with the clearance policy until the spring or 
summer of 2002.  He said he did not recall any expecta-
tion of how long the process would take, and he did not 
learn how long the process in fact was taking.  At some 
point, however, he said he learned that it was taking 
more than a few days.  He said he would have expected 
problems with the clearance process and the time it was 
taking to be handled at a level lower than him.  

INS Commissioner Ziglar told the OIG that he called 
FBI Director Mueller on October 2, 2001, to discuss the 
INS’s problems in obtaining timely clearances from the 
FBI.  FBI Deputy Director Pickard returned the call.  
Ziglar said he told Pickard that the FBI was putting the 

                                                 
51 Chertoff is apparently referring to this question posed by Sena-

tor Leahy:  “Is the Department intentionally holding people in 
American custody even after they have been ordered removed?” 
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INS in the awkward position of holding aliens in whom 
the FBI had expressed “interest” but then failing to 
follow through with a timely investigation.  Ziglar said 
he told Pickard that unless the INS received written 
releases in a timely manner, the INS would have to start 
releasing September 11 detainees.  Pickard, who retired 
from the FBI in November 2001, told the OIG that he did 
not recall this conversation with Ziglar.  Further, he 
said that he had no recollection of any complaints from 
the INS regarding the pace of the FBI clearance process.  

Ziglar also told the OIG that he contacted the Attor-
ney General’s Office on November 7, 2001, to discuss 
concerns about the clearance process, especially the im-
pact of adding the New York cases to the INS Custody 
List.  He initially called David Ayres, the Attorney Gen-
eral’s Chief of Staff, but recalls reaching David Israelite, 
the Deputy Chief of Staff.  According to Ziglar, he 
alerted Israelite to the fact that September 11 detainee 
cases were not being managed properly and warned of 
possible problems for the Department.  Ziglar told the 
OIG that he was frustrated at this time and felt power-
less to resolve the situation because he had no authority 
over the FBI, which was responsible for determining 
which detainees were “of interest,” who would be cleared, 
and when.  Israelite told the OIG that he could not recall 
this particular conversation with Ziglar and did not recall 
any complaints from the INS during the fall of 2001 
regarding the clearance process for September 11 de-
tainees.  

Ziglar said that based on these and other contacts 
with senior Department officials, he believed the De-
partment was fully aware of the INS’s concerns about the 
ramifications caused by the slow pace of the detainee 
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clearance process.  When asked why he did not press 
the issue with the Attorney General or the Deputy At-
torney General, he acknowledged that at some point he 
should have “gone around the chain of command” directly 
to the Attorney General or the Deputy Attorney General, 
but he felt it would have been futile to approach them 
directly about these issues because he did not think the 
outcome would have been different.  

Deputy Attorney General Thompson told the OIG that 
he had not been made aware of the slow pace of FBI 
clearance investigations.  He said that had the INS 
alerted him to the time limits it believed were applicable, 
he would have contacted the FBI immediately.  Thomp-
son said he received regular briefings during this period 
regarding the INS in which he was assured that the 
immigration processes for the detainees were being 
handled “properly.”  

The Attorney General stated that he had no recollec-
tion of being advised that the clearance process was 
taking months, nor did he recall hearing any complaints 
about the timeliness of the clearance process or a lack of 
resources dedicated to the effort to clear detainees.  

VI.  FBI WATCH LIST  

In contrast to the inefficient way that the clearance 
process for September 11 detainees on the INS Custody 
List was handled, the FBI handled clearances from an-
other important list—its watch list—in a more efficient 
manner.5250 We briefly discuss the FBI’s handling of this 

                                                 
52 We have not analyzed legal issues that may be presented by the 

creation of such a list, nor have we determined whether the list itself 
was effective from an investigatory or public safety perspective. 
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watch list to illustrate the differences in how the two 
clearance processes were handled.  

The day after the terrorist attacks, the FBI began 
developing a watch list originally designed to identify 
potential hijackers who might be planning additional ter-
rorist acts once air travel resumed.  The FBI distribut-
ed the watch list to airlines, rail stations, and other com-
mon carriers to assist in its terrorism investigation.  

The FBI developed two versions of the list.  One con-
tained a person’s name and date of birth only and the 
other contained additional information.  The information 
on the lists was updated once or twice daily.  The FBI 
provided the name and date of birth list to common car-
riers such as Amtrak, bus companies, truck rental com-
panies, and the National Business Aviation Association.  
By September 26, 2001, the list had grown from the ini-
tial names to several hundred.  As word spread nation-
wide that such a watch list existed, various agencies re-
quested that names be added to the list.  

Kevin Perkins, the Inspection Division Section Chief 
at FBI Headquarters who coordinated the watch list, told 
the OIG that he immediately recognized that the exist-
ence of the list created risks that innocent persons not 
connected to terrorists would be unfairly implicated.  
He said he wanted to create a mechanism for limiting 
who was placed on the list and for removing people from 
the list as quickly as possible.  Perkins recruited an 
attorney from the FBI’s Office of General Counsel to 
assist with managing the watch list and asked the attor-
ney to develop parameters for placing names on the list 
that followed the Attorney General’s guidelines for open-
ing a criminal case.  The attorney prepared a one-page 



149 

 

document called “Screening Characteristics for Lookout 
Lists” that set out three categories of persons to be 
placed on the list.  

Perkins said the list eventually grew to as many as 
450 people.  At one point, Perkins’s supervisor said he 
directed that no one could be added to the list without his 
authorization.  When interviewed by the OIG, Perkins 
and the attorney assisting him said they became con-
cerned that individuals were being placed on the list who 
had no connection to terrorists.  For example, because 
the airlines use a “soundex” system to retrieve like- 
sounding names, this resulted in names ending up on the 
list as soundex matches to names that were entirely 
different.  Perkins also gave an example where a group 
of entries on the list all had the same first initial and a 
common last name, with no additional information.  

Perkins told the OIG that he quickly turned his atten-
tion from regulating who got on the list to working to get 
people off the list.  He recruited a group of legal in-
structors stationed at the FBI Academy in Quantico, 
Virginia, to help manage the process.  Perkins said he 
ensured that all of the names on the list were indexed and 
he created a file for each.  He asked the legal instructors 
to take each file and review how each person got on the 
list and what work had been done by FBI field offices to 
follow up on any initial leads.  He told the OIG that he 
asked the legal instructors to review the sufficiency of 
the information and to run records checks for each per-
son.  

Perkins said that in some instances, removing people 
from the list was not difficult.  For example, a 
▀▀▀▀▀▀▀ FBI field office had provided information 
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that approximately 20 Arab men attended the same flight 
schools as the hijackers, so these men were placed on the 
list.  Upon further checking, this information turned out 
to be inaccurate—the men had attended flight schools, 
but not the same ones as the hijackers.  Consequently, 
the men’s names were taken off the list.  

By late October 2001, the FBI alerted its field offices 
that it had stopped adding names to the watch list.  By 
the end of November 2001, Perkins said the team had 
reduced the watch list to 20 to 30 names, 19 of which 
were the names used by the hijackers (the FBI was un-
certain whether they had used their real names).  

VII. OIG ANALYSIS  

The Department reacted swiftly to the attacks on the 
World Trade Center and Pentagon by launching a mas-
sive investigation in this country and abroad.  Within a 
week of the attacks, the FBI had assigned more than 
7,000 employees to the task of tracking down anyone who 
had aided the terrorists and attempting to prevent addi-
tional attacks.  In the ensuing weeks, JTTF agents and 
other law enforcement officers across the country ar-
rested hundreds of illegal aliens they encountered while 
pursuing PENTTBOM leads, whether or not they were 
the subjects of the leads.  While it is beyond the scope of 
the OIG’s review to assess the appropriateness of these 
law enforcement actions, we saw some instances of the 
detention of aliens that appear to be extremely attenuat-
ed from the focus of the PENTTBOM investigation.  

The Department instituted a policy that all aliens in 
whom the FBI had interest in connection with the 
PENTTBOM investigation, no matter how tangential the 
connection, required clearance by the FBI of any connec-
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tion to terrorism before they could be removed or re-
leased.  Therefore, determining which of these aliens 
was “of interest” to the FBI’s terrorism investigation 
became the first of a series of critical decision points.  
We found that often the FBI could not state whether or 
not it had an interest in a particular alien and therefore, 
out of an abundance of caution, the FBI labeled the alien 
of interest or of unknown interest, and consequently the 
INS treated the alien as a September 11 detainee who re-
quired clearance from the FBI before he could be re-
leased.  

In fact, in New York City we found that the FBI and 
the INS made little attempt to distinguish between aliens 
arrested as subjects of a PENTTBOM lead and those 
encountered coincidentally.  This lack of precision had 
important ramifications for many aliens in the time they 
spent confined and the conditions of that confinement, as 
we discuss in subsequent chapters of this report.  

We do not criticize the decision to require FBI clear-
ance of aliens to ensure they had no connection to the 
September 11 attacks or terrorism in general.  Howev-
er, we criticize the indiscriminate and haphazard manner 
in which the labels of “high interest,” “of interest,” or “of 
undetermined interest” were applied to many aliens who 
had no connection to terrorism.  Even in the hectic 
aftermath of the September 11 attacks, we believe the 
FBI should have taken more care to distinguish between 
aliens who it actually suspected of having a connection to 
terrorism as opposed to aliens who, while possibly guilty 
of violating federal immigration law, had no connection to 
terrorism but simply were encountered in connection 
with a PENTTBOM lead.  Alternatively, by early No-
vember 2001, when it was clear that the clearances could 
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not be accomplished in a matter of days (or even weeks), 
the Department should have permitted the FBI and INS 
to review the cases and keep on the list only those de-
tainees for whom there was some factual basis to suspect 
a connection to terrorism or to the PENTTBOM investi-
gation.  

We found that the information provided to high-level 
Department officials suggested that this “hold until 
cleared” policy was being applied to persons “suspected 
of being involved in the September 11 attacks.”  In prac-
tice, the policy applied much more broadly to many de-
tainees for whom there was no affirmative evidence of a 
connection to terrorism.  This disconnect should have 
been discovered earlier and should have caused a review 
of the manner in which detainees were being categorized.  

We appreciate the difficulty of making a definitive and 
expeditious determination in many cases, and realize that 
in the weeks and months after September 11 law en-
forcement decided to err on the side of caution.  How-
ever, the manner that these designations were applied to 
arrested aliens was in many cases weak.  Moreover, the 
FBI failed to provide adequate field office staff to quickly 
conduct the detainee clearance investigations and failed 
to provide adequate FBI Headquarters staff to effec-
tively coordinate and monitor the detainee clearance 
process.  This contributed to the slow pace of the FBI’s 
clearance process, which meant the FBI’s initial deter-
mination of its “interest” had enormous consequences for 
the detained aliens.  

We also found that the FBI’s clearance process was 
understaffed and not accorded sufficient priority.  
Moreover, despite the belief at high levels of the De-
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partment that the clearance investigations underlying 
the “hold until cleared” policy could be and were being 
done quickly, we found that they were not.  The average 
time from arrest to clearance was 80 days and less than 3 
percent of the detainees were cleared within 3 weeks of 
their arrest.  

We found several reasons for this substantial delay. 
Although initially the clearance process was handled ex-
clusively at local FBI offices, the clearance decision was 
soon centralized at FBI Headquarters.  While the desire 
to centralize these decisions was supportable, given the 
need for a consistent process overseen on a national 
basis, centralization delayed the clearance process.  

Moreover, the FBI failed to devote adequate re-
sources to the task.  Agents responsible for clearance in-
vestigations were often assigned other duties and were 
not able to focus on clearance investigations.  The result 
was that detainees languished on the list for weeks and 
months, with no investigations being conducted.  

Another reason for the delay was the inclusion of all 
New York City detainees arrested in connection with 
PENTTBOM leads being placed on the INS Custody 
List and therefore requiring FBI clearance.  While this 
decision also was supportable, given the desire not to 
release any alien who might be connected to the attacks 
or terrorism, the inclusion of so many detainees in the 
clearance process required the FBI to devote additional 
resources to the clearance task.  This did not happen, 
and the inclusion of 300 new names on the list over-
whelmed the resources of the FBI in conducting clear-
ance investigations.  
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As part of the clearance investigation, the Department 
required CIA name checks for all September 11 detain-
ees.  While we were told that the CIA delayed conduct-
ing the checks, we did not find this to be true.  We found 
that the CIA conducted the checks in a timely fashion 
and that the delays relating to CIA name checks resulted 
from inaction by the FBI in reviewing the checks, not 
delays by the CIA in conducting them.  

In contrast to the untimely manner in which the FBI 
handled the clearance process for September 11 detain-
ees, the FBI handled adding and removing names to its 
watch list in a much more timely manner.  Although we 
did not conduct an in-depth analysis of the watch list, it is 
clear from our limited review that the FBI was cognizant 
of the need to expeditiously remove people from that list 
who should not be on it.  By contrast, the FBI did not 
devote similar attention to clearing September 11 de-
tainees who had no connection to terrorism.  The hand-
ling of the watch list also demonstrates the benefits of 
placing an individual with operational authority and ac-
cess to substantial resources in charge of a project of this 
nature.  

The untimely clearance process had enormous ramifi-
cations for September 11 detainees, who were denied 
bond and also were denied the opportunity to leave the 
country until the FBI completed its clearance investiga-
tion.  For many detainees, this resulted in their contin-
ued detention in harsh conditions of confinement, which 
we describe in the chapters that follow.  
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CHAPTER FIVE 

THE DEPARTMENT’S “NO BOND”  
POLICY FOR SEPTEMBER 11 DETAINEES 

This chapter examines the Department’s “no bond” 
policy for September 11 detainees.  We first provide 
background on relevant immigration law, including an 
overview of the charging, bond, and removal processes 
for aliens arrested for immigration violations.  Next, we 
describe the Department’s efforts to oppose bond for all 
September 11 detainees while the FBI conducted its 
clearance investigations.  We also address the INS’s ef-
forts to comply with the policy, despite its concerns about 
the legal dilemma created by the lack of information for 
bond hearings.  

I. BACKGROUND ON IMMIGRATION LAW  

The INS has authority to arrest aliens if they are 
present in the United States in violation of immigration 
law.  Aliens who were never lawfully admitted into the 
United States are labeled “inadmissible.” Aliens who 
were lawfully admitted into the United States but failed 
to maintain their immigration status, overstayed their 
visa, or engaged in unlawful conduct are “removable” or 
“deportable.”  In either case, the proceeding that ensues 
is currently referred to as a “removal” proceeding.  It 
takes place in the Immigration Court, a trial-level tribu-
nal that determines whether an alien is in the United 
States in violation of law, and, if so, whether any waiver 
or benefit is available that would allow the alien to remain 
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in the United States lawfully.5351 The Office of the Chief 
Immigration Judge coordinates the activities of the more 
than 220 Immigration Judges located in 51 Immigration 
Courts throughout the country.  Decisions of Immigra-
tion Judges may be appealed to the Board of Immigra-
tion Appeals (BIA).  Both the trial and appellate-level 
courts are components of the Department of Justice, 
under the authority of the Attorney General.  In certain 
instances, aliens may appeal the decisions of the BIA to 
federal court.  

Removal proceedings begin when the INS issues a 
“Notice to Appear” (an “NTA”) to an alien detained on 
federal immigration charges.  As we described in Chap-
ter 3, the NTA, issued by an INS District Director, is the 
charging document in a civil immigration case.  The INS 
serves the NTA on both the alien and the local Immigra-
tion Court.  

The INS District Director is responsible for setting 
the initial bond for an alien.  The alien can request a 
bond re-determination hearing before an Immigration 
Judge by marking a box on the INS Form I-286 “Notice 
of Custody Determination,” which is served on the alien 
at the same time as the NTA.5452 In certain cases, aliens 
are not eligible for bond, but in most cases, according to 
the INS General Counsel, the INS must provide justifi-
cation to support its position to hold aliens without bond. 

                                                 
53 Removal proceedings are generally referred to as “section 240 

proceedings” because they are governed by section 240 of the Im-
migration and Nationality Act, codified at 8 U.S.C. §§ 1101-1537. 

54 See copy of Form I-286 at Appendix G. 
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Separate from the bond hearing, the alien is entitled 
to a merits hearing.5553 If the Immigration Judge orders 
removal and the alien does not appeal, the “order of 
removal” becomes final and the “removal period” begins.  
This removal period is the phase during which the INS 
arranges for the alien to be returned to the alien’s coun-
try of citizenship.  Under federal immigration statutes, 
the INS “shall remove the alien within a period of 90 
days” from the date the order becomes final.5654 There 
are a number of reasons why removal may not be accom-
plished within that time frame, which the statute takes 
into account, such as aliens obstructing their return or a 
failure of the alien’s home country to accept the alien’s 
return.  The removal period generally begins on the 
date the removal order becomes administratively final.  
Where an alien is being held for non-immigration reasons 
(such as when an alien is serving a criminal sentence), the 
removal period begins on the date the alien has finished 
his criminal sentence.  The removal period can be ex-
tended if the alien fails to apply in good faith for travel or 
other documents necessary for his or her departure or 
takes other actions to prevent his or her removal.  

According to the Immigration and Nationality Act, al-
iens who receive final orders of removal while being 
detained by the INS must continue to be detained during 
the 90-day “removal period.”5755 Once the initial 90-day 
                                                 

55 The merits hearing is held to determine whether the alien is re-
movable, or whether the alien is entitled to relief that would permit 
the alien to stay in the United States despite the fact that the alien is 
technically removable, such as if the alien is eligible for asylum. 

56 8 U.S.C. § 1231. 
57 “[D]uring the removal period, the Attorney General shall detain 

the alien.” 8 U.S.C. § 241(a)(2) (emphasis added). 
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removal period is over, if the alien has not departed the 
country the alien “shall be subject to supervision under 
regulations prescribed by the Attorney General.”  The 
statute permits certain aliens to be detained beyond the 
90-day removal period, including those whom the INS 
—through a delegation of authority from the Attorney 
General—identifies as risks to the community or whom 
are unlikely to comply with the removal order.5856  

In the alternative, an alien can avoid an order of re-
moval (and the negative consequences of such an order, 
including its 10-year ban on returning to the United 
States) by agreeing to voluntarily depart the United 
States.  Aliens who accept “voluntary departure” may 
remain in custody pending departure or may be re-
leased.5957  

                                                 
58 According to INS data, 48 of the 762 (6 percent) September 11 

detainees had received a final removal order prior to their arrest as 
part of the PENTTBOM investigation.  Some of these detainees 
had been released from INS custody and ordered to appear on a 
certain date to be removed, but had failed to do so.  Consequently, a 
final order of removal already was in existence for them when they 
were arrested after September 11 in connection with the terrorism 
investigation. 

59 Certain aliens are not entitled to removal proceedings because 
they waived rights in advance of their arrival in the United States 
under the auspices of special programs, such as the Visa Waiver 
Program.  Under the Visa Waiver Program, aliens from 28 specified 
countries may visit the United States for up to 90 days without first 
obtaining a visa.  These aliens can be summarily returned to their 
countries if they are found to have violated the terms of the Visa 
Waiver Program. 
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II. DEPARTMENT’S STRATEGY FOR MAINTAINING 
DETAINEES IN CUSTODY  

As discussed in Chapter 2, after September 11 the 
Department was concerned about the possibility of addi-
tional terrorist attacks and the FBI immediately sought 
to shut down any “sleeper” cells of terrorists who might 
be preparing another wave of violence.  The Depart-
ment also wanted to ensure that the individuals it ar-
rested as part of the PENTTBOM investigation would 
not be released to potentially cause additional harm, 
which led to the “hold until cleared” policy discussed 
previously.  As Deputy Attorney General Thompson ex-
plained to the OIG, an individual arrested and detained 
posed no ongoing threat to the United States, and there-
fore law enforcement officials could focus on arresting 
others still at large who did pose a potential threat.  
Assistant Attorney General Chertoff told the OIG that, 
after the attacks, the Department almost immediately 
turned its attention to prevention, and that he and other 
top-level officials discussed using all legally available 
means to ensure that those who posed a danger would 
not be able to carry out further attacks.  

The Attorney General told the OIG that, even though 
some detainees may have wanted to be released or may 
have been willing to leave the country, it was in the na-
tional interest to find out more about them before per-
mitting them to leave.  In addition, he said that the 
United States might want to share the information with 
the country to which the alien would be removed.  He 
also noted that in the past the Department had problems 
with persons who were released pending appeal of their 
removal orders, because a very high percentage of them 
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became “absconders” who later could not be located to be 
removed.  

Within the Office of the Deputy Attorney General, the 
official primarily responsible for oversight of immigration 
issues was Associate Deputy Attorney General Stuart 
Levey.  He and two attorneys (one a Senior Counsel) 
who reported to him coordinated the Department’s stra-
tegy to maintain control of the September 11 detainees 
until they were cleared by the FBI.  

On September 27, 2001, the Senior Counsel in the 
Deputy Attorney General’s office sent an e-mail to David 
Ayers, Chief of Staff to the Attorney General, that in-
cluded a “strategy for maintaining individuals in custo-
dy.”  The first section of the document attached to the 
e-mail, “Potential AG Explanation,” explained that the 
Department was using several tools to maintain custody 
of all individuals suspected of being involved in the Sep-
tember 11 attacks, which involved criminal charges and 
material witness warrants for those in the country legally 
and immigration charges for those in the country illegal-
ly.  The document noted that the INS already had 125 
persons “related to this investigation” in custody, and 
that these detainees were requesting bond hearings.  It 
stated:  

In preparation for bond hearings for these individuals, 
the FBI and INS are diligently working to provide the 
INS attorneys in locations where these aliens are de-
tained with all available information relating to the in-
dividual’s risk of flight and dangerousness.  Attor-
neys from the Criminal and Civil Divisions are partici-
pating in this process to coordinate the immigration 
proceeding with the criminal investigation and to 
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prepare to defend against petitions for writs of habeas 
corpus that these aliens will almost certainly file.  In 
addition, the Criminal Division is examining each of 
the cases to determine whether the person can be de-
tained on criminal charges or on a material witness 
warrant if the person is ordered released from INS 
custody.  

The second section of the document explained that 
detained aliens who were not satisfied with their initial 
bond or no-bond determination could request bond re- 
determination hearings.  The document then described 
efforts the FBI and INS would make to ensure that the 
aliens in question would not be released on bond.  

According to the document, the INS would be obtain-
ing information relevant to the alien’s risk of flight and 
dangerousness and would present that information to the 
Immigration Judge at the alien’s bond hearing through 
proffers, documents, or witnesses.  If only classified 
information was available to establish the alien’s dan-
gerousness or risk of flight, the information would be 
used only as a last resort after high-level review of the 
case.  If the Immigration Judge ordered the alien’s 
release, the INS would “immediately” file a motion to 
stay that decision and would appeal the decision to the 
BIA.  If the BIA ordered the alien released, the INS 
would refer the case to the Attorney General.  Accord-
ing to the document, the Civil Division was preparing 
briefs in anticipation of having to oppose petitions that 
might be filed by aliens seeking release in federal court.  
The Department planned to argue that any such petitions 
filed before resolution of the aliens’ bond hearings were 
premature, and it planned to appeal any adverse decision 
from a federal district court granting release to these 
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aliens.  The strategy noted that if any alien “believed to 
be involved in the September 11 attacks” was ordered 
released, the Criminal Division might still be able to 
obtain a material witness warrant.  

Implementation of this strategy, as discussed in the 
following sections of this chapter, determined whether a 
September 11 detainee would be released on bond pend-
ing a hearing on his immigration charges.  

III. INS EFFORTS TO MAINTAIN DETAINEES IN 
CUSTODY  

The INS took a variety of steps to ensure that aliens 
arrested in connection with the PENTTBOM investiga-
tion would not be released until the FBI had determined 
that they posed no danger to the United States.  INS 
District Directors made an initial custody determination 
of “no bond” for all September 11 detainees (since grant-
ing bond could have resulted in the release of aliens not 
yet cleared by the FBI).  Second, INS Executive Asso-
ciate Commissioner for Field Operations Michael Pear-
son issued a directive two days after the terrorist attacks 
instructing INS field offices that no September 11 de-
tainee could be released without Pearson’s written au-
thorization.  Third, officials at INS Headquarters crea-
ted a bond unit to handle the September 11 detainees’ 
cases.  Fourth, INS attorneys requested multiple con-
tinuances in bond hearings for September 11 detainees in 
an effort to keep the detainees in custody as long as 
possible.  We describe these actions in turn.  

 A. Initial “No Bond” Determination  

One of the initial steps taken by the INS to ensure 
that the September 11 detainees would not be released 
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was the requirement that District Directors across the 
country who made the initial bond determination for 
aliens charged under federal immigration law make 
custody determinations of “no bond” for all September 11 
detainees.  As explained above, an alien initially denied 
bond by a District Director has the right to request a 
bond re-determination hearing before an Immigration 
Judge.  In response to the blanket “no bond” policy, 
many September 11 detainees requested bond re-
determination hearings.  Consequently, the INS had to 
defend the “no bond” determination at hearings soon 
after the terrorist attacks.  For example, 40 September 
11 detainees had bond hearings scheduled during the 
week of September 24, 2001.  

 B. Pearson Order  

Another aspect of the INS’s efforts to maintain con-
trol of aliens arrested as part of the PENTTBOM probe 
immediately after the terrorist attacks was a directive 
issued by Pearson to ensure that no September 11 de-
tainee would be released by the INS until “cleared”  
by the FBI of any connection to terrorism.  By Sep-
tember 13, 2001, Pearson issued an order to all INS field 
offices—at INS Commissioner James Ziglar’s request—
directing that “Effective immediately, all persons ar-
rested by the FBI, and turned over to the INS will not be 
released without written permission” from Pearson.  In 
the initial period after the September 11 attacks, Pearson 
would not draft such a memorandum until he received a 
clearance letter from the FBI.6058  

                                                 
60 A sample of a “Pearson” memorandum is attached as Appendix 

H. 



164 

 

 C. Creation of a Bond Unit at INS Headquarters  

To help INS field offices obtain evidence for the many 
bond hearings involving September 11 detainees, the 
INS established a Bond Unit at INS Headquarters in 
late September 2001.  The unit, located at the FBI 
SIOC, consisted of six INS attorneys.  

An e-mail sent by an INS National Security Law Divi-
sion (NSLD) attorney to INS district offices on October 
1, 2001, instructed all INS District Counsels to keep the 
Bond Unit informed of all bond hearings for aliens on the 
INS Custody List.6159 This e-mail explained that Bond 
Unit attorneys would be working with the FBI and De-
partment attorneys to review FBI Headquarters’s files 
for information that could be helpful at bond hearings for 
September 11 detainees.  At the same time, the e-mail 
encouraged INS District Counsels to contact local FBI 
field offices to “ascertain if there is any information in the 
FBI file which could help INS maintain a successful ‘no 
bond’ position in litigation.”  The e-mail indicated that 
the FBI had agreed to work cooperatively with local INS 
District Counsels to provide “as much information as 
possible without compromising the WTC/Pentagon in-
vestigations.”  The e-mail also instructed the District 
Counsels to inform the Bond Unit of any information 
they obtained from FBI field office files so that the Bond 
Unit could review the information and “clear” it for use in 
a detainee’s bond hearing.  This was designed to ensure 

                                                 
61 INS districts employ District Counsels who have staff attorneys 

who represent the INS in immigration proceedings, including bond 
hearings. 
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that information used at such hearings would not com-
promise the ongoing September 11 investigation.62

60  

 D. Opposing Release at Bond Hearings  

 1. Concerns About Lack of Evidence for Bond 
Hearings and Impact of Delays in the Clearance 
Process  

According to many INS officials we interviewed, im-
plementing the Department’s “no bond” position for 
every September 11 detainee quickly became very dif-
ficult.  Owen (“Bo”) Cooper, the INS General Counsel, 
said he was concerned whether INS attorneys facing 
bond hearings would have the evidence needed to sup-
port their effort to keep the detainees in custody.  Sev-
eral INS officials told the OIG that, at least initially, they 
expected the FBI to provide them with additional infor-
mation to present at detainee bond re-determination 
hearings to support the “no bond” position.  Instead, 
INS officials told the OIG they often received no infor-
mation from the FBI about September 11 detainees and, 
consequently, had to request multiple continuances in 
their bond hearings.  

On September 19, 2001, Cooper sent an e-mail to an 
INS Regional Counsel describing the problem and dis-
cussing his efforts to obtain more information from the 
FBI about September 11 detainees:  “As for the infor-
                                                 

62 At the time, while the Department could close immigration hear-
ings, thereby protecting the information discussed at those hearings, 
it did not have the ability to request a “protective order.” On May 28, 
2002, the Department published new regulations that allowed for 
“protective orders” for certain information disclosed during immi-
gration proceedings, similar to the process used in criminal proceed-
ings in which a pleading may be filed under seal.  8 C.F.R. § 3.46. 
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mation to support a no-bond determination, we are trying 
today to break through what has been an absence of 
information from the investigation to use in the immigra-
tion process.”  Other INS officials expressed similar 
concerns, even as late as the summer of 2002.  In a June 
27, 2002, memorandum, INS Deputy General Counsel 
Dea Carpenter stated, “It was and continues to be a rare 
occasion when there is any evidence available for use in 
the immigration court to sustain a ‘no bond’ determina-
tion.”  An INS District Director brought to INS Head-
quarters to assist with the detainee cases told the OIG 
that in many instances the FBI would base its interest in 
a detainee on the sole fact that the alien was arrested in 
connection with a PENTTBOM lead.  Thus, even though 
from the INS’s perspective it had no evidence to support 
a “no bond” position, INS attorneys were required to 
argue that position in court.  

The SIOC Working Group helped draft what they re-
ferred to as “boilerplate” documents that INS Counsel 
could use to oppose bond for September 11 detainees.  
These boilerplate memoranda, which became known as 
“declarations,” took the form of affidavits signed by FBI 
agents that described the PENTTBOM investigation and 
the general national security concerns related to individ-
uals arrested in connection with the investigation.  
While some declarations had space for the document to 
be customized by inserting details related to the particu-
lar detainee in question, others did not.  Beginning Oc-
tober 4, 2001, and continuing over the next two months, 
INS attorneys filed 89 declarations and similar “letter-
head memoranda” opposing bond for September 11 de-
tainees.  
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The INS’s Bond Unit provided the OIG with examples 
of the problems caused by the lack of FBI information 
for detainee bond hearings.  In one case, an INS attor-
ney in the INS New Orleans District complained in an 
October 4, 2001, e-mail that the A-File of a detained 
Israeli citizen contained no basis for detention.  Fur-
ther, the attorney said that the FBI had, up to that point, 
failed to provide him any information about the detainee.  
The attorney requested assistance from INS Headquar-
ters and raised the specter of “ethical and professional 
considerations” connected with arguing “no bond” under 
these circumstances.  

In another example, Cooper noted on an October 1, 
2001, printout of the INS Custody List that there had 
been “no single expression of interest” by the FBI for at 
least 12 of the detainees, 5 of whom were poised for a 
second bond re-determination hearing because the Im-
migration Court previously had granted a continuance.  
Cooper told the OIG that while these cases involved 
detainees who had been arrested on PENTTBOM leads, 
the FBI never affirmatively expressed an interest in 
them.  

In another case, officials in the INS Miami District 
sent an e-mail to INS Headquarters on October 9, 2001, 
reporting that two detainees were scheduled for bond 
hearings the next day and “information has been received 
from local FBI liaison that the FBI may no longer be 
interested in these aliens.”  However, the head of the 
INS’s NSLD responded to the Miami District officials 
that they should continue to oppose bond for the detain-
ees because officials at FBI Headquarters indicated 
these two detainees had not yet been cleared.  
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Several witnesses told the OIG that the FBI also 
failed to provide the resources needed to efficiently 
manage the complicated and cumbersome process de- 
veloped to obtain information relevant to bond re- 
determination hearings, get that information through the 
review process, and provide it in a format approved for 
use by INS attorneys at bond re-determination hearings.  
For example, a supervisor in the Department’s Terror-
ism and Violent Crime Section wrote in an October 5, 
2001, e-mail to Levey and others that she had been told 
that the FBI agent in the SIOC who coordinated the flow 
of information about detainees from FBI field offices to 
the INS would be assigned two additional staff members, 
but the agent had received only intermittent assistance.  
Other witnesses also told the OIG that they raised con-
cerns about the lack of FBI resources assigned to ob-
taining information for INS attorneys to use at detainee 
bond hearings.  

In a “normal” immigration case (i.e., not involving a 
September 11 detainee), FBI field offices generally 
communicated directly with individual INS district offic-
es to provide information.  In these routine cases, INS 
attorneys would simply call FBI agents to testify at bond 
hearings to state why the alien should not be released.  
However, due to the sensitivity of the PENTTBOM 
investigation, the Department wanted to ensure that no 
evidence would be used in court unless it was approved at 
FBI Headquarters.  In addition, FBI officials wanted 
the INS to avoid calling FBI agents to testify at detainee 
bond hearings, because they did not want aliens’ attor-
neys to be able to inquire into other aspects of the Gov-
ernment’s terrorism investigation.  Consequently, offi-
cials developed a “vetting” process before any evidence 
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could be used in a detainee’s case:  information was 
passed from FBI field offices to the SIOC Working 
Group to the INS Bond Unit to INS attorneys preparing 
for court hearings.  We found that this process made it 
much more difficult and time consuming than normal for 
the INS to obtain evidence for detainee bond hearings.  

 2. Difficulties Presented by New York Cases Add-
ed to INS Special Interest List  

The fact that hundreds of detainees “of interest” to 
the FBI had been arrested in the New York area but not 
initially reported to INS Headquarters (see Chapter 4, 
Section V(A)) created additional problems for the INS 
related to bond hearings.  In dozens of these cases, INS 
attorneys initially had not opposed bond for the detainees 
and treated them as they would aliens arrested for im-
migration violations in “normal” cases unrelated to 
PENTTBOM.  When these detainees were added to the 
INS Custody List, the INS was instructed to oppose 
bond for these detainees.  In a November 7, 2001, e-mail 
to Pearson, INS General Counsel Cooper wrote:  

These are cases that had final unappealed bond orders 
from judges before they were added to the list (and 
therefore before there would have been any question 
of defending “no bond” determinations, appealing 
negative [Immigration Judge] decision, etc.).  In 
these cases, there is no legal basis not to accept bond, 
and those aliens who offer to post bond should have 
that offer accepted and should be released.  I have let 
[the Senior Counsel to the DAG] know that this is the 
case.  (She agreed, by the way.)  There are about 25 
as of now.  
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In one case, an INS Regional Counsel advised an INS 
attorney facing an upcoming bond hearing that, “An 
alien’s addition to the Custody List is not sufficient new 
evidence that would justify the District Director re- 
determining bond.  General Counsel concurs in this 
view.  Therefore, we are legally obligated to abide by 
the [Immigration Judge] bond decision and must allow 
him to post and be released.”  This alien was released on 
bond two weeks later.  

 3. INS Attempts to Revise Bond Policy 

Given the lack of information about detainees forth-
coming from the FBI, the INS developed a process of 
automatically seeking continuances in bond hearings to 
give the FBI more time to investigate the detainees.  
According to Cooper, the INS understood that the FBI 
needed some time to conduct these clearance investiga-
tions.  He also said he understood that the FBI consid-
ered maintaining custody of the detainees “necessary to 
its efforts.”  

However, by early October 2001, Deputy General 
Counsel Carpenter and others in the INS Office of Gen-
eral Counsel became concerned that their duty of candor 
to the Court created an ethical dilemma when INS at-
torneys argued that aliens be detained without bond and 
there was no evidence to sustain such positions.  Con-
sequently, as described below, the INS sought to modify 
the “no bond” policy to accommodate the Department’s 
desire to hold detainees in custody for as long as possible 
without crossing the line into legally unsupportable ter-
ritory.  
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 a. Proposal to Revise Bond Policy  

Cooper said he approached Levey the first week in 
October 2001 for approval to change the Department’s 
“no bond” policy to avoid many of the problems INS 
attorneys were facing at detainee bond hearings due to 
lack of information from the FBI.  Cooper proposed that 
INS attorneys would request a continuance at a Sep-
tember 11 detainee’s first bond hearing.  If at the time 
of the second bond hearing the INS still had not received 
any evidence from the FBI that could be used to argue 
against bond, the INS would not treat the detainee as if 
the alien were a “special interest” case and would only 
argue against bond if it believed the alien presented a 
flight risk, danger to the community, or any other char-
acteristic commonly argued in “normal” bond hearings.  
According to Cooper’s plan, in such a case the INS also 
would not attempt to intervene if the alien subsequently 
posted bond and was ordered released.  The FBI op-
posed Cooper’s proposal and any revisions to the “hold 
until cleared” policy.  

Levey agreed to modify the “hold until cleared” poli-
cy, but apparently not to the extent the INS requested. 
Levey told the OIG that he believed the revised policy, 
described in the next section, adequately addressed the 
INS’s concerns by permitting a detainee to be released 
on bond if the INS received no information from the FBI 
about the detainee after the second continuance.  How-
ever, Cooper told the OIG that the revisions approved by 
Levey to the Department’s “hold until cleared” policy did 
not include all of the changes he originally requested.  
Specifically, the revised policy did not allow the INS to 
treat a September 11 detainee as a “normal” detainee if 
the FBI failed to provide information to support the “no 
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bond” position.  Instead, the INS still had to continue to 
oppose bond for all September 11 detainees unless the 
FBI specifically expressed “no interest.”  

 b. Revised Bond Hearing Policies  

On October 3, 2001, as a result of the discussions be-
tween Levey and Cooper, the INS’s Office of General 
Counsel distributed an e-mail within the INS that de-
scribed a “revised” policy for bond cases:  

The policy regarding bond conditions for aliens who 
are detained by the INS and who appear on the “INS 
Custody List” has been modified.  The new policy is 
outlined below.  

New Position on List Cases:  

1) If the alien is appearing for his/her first hearing 
and the alien is on the “INS Custody List” the [INS] 
should seek a continuance so that the Service can co-
ordinate with the FBI to obtain evidence relating to 
the alien’s no bond status.  If the [Immigration Judge] 
denies the motion to continue and issues a bond, an 
emergency appeal/stay must be filed under the previ-
ously delineated policy.  

2) If the Service has received a prior continuance in 
the case and the alien is still on the “INS Custody 
List” and subsequent to the alien’s arrest the FBI has 
expressed no interest in the alien, the Service should 
proceed as with any other case by presenting the 
available evidence.  

3) If the Service has received a prior continuance in 
the case and the alien is still on the “INS Custody 
List” and the FBI has expressed an interest in the al-
ien beyond the initial arrest, the Service should seek 
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an additional continuance so that it can continue to 
coordinate with the FBI to obtain any evidence relat-
ing to the alien in question.  If the [Immigration 
Judge] denies the motion to continue and issues a 
bond, an emergency appeal/stay must be filed under 
the previously delineated policy.  The Appellate Coun-
sel’s Office will assist with such filings and should be 
contacted as soon as possible to expedite this process.  

Thus, under the revised policy, it appeared that the 
only cases in which the INS was not required to oppose 
bond were cases in which the FBI expressed “no inter-
est” in aliens in connection with the PENTTBOM inves-
tigation.  This expression of “no interest” still had to 
come from FBI Headquarters—expressions of “no in-
terest” from FBI field offices continued to be insufficient.  

However, officials in the INS General Counsel’s Office 
told the OIG that either when the October 3 policy was 
disseminated or shortly thereafter they began to receive 
verbal “no interest” statements on particular detainees 
from FBI SIOC representatives, and they treated these 
verbal statements as expressions of “no interest” for pur-
poses of the bond policy described above.  Thus, be-
tween October 2001 and January 2002, a person with a 
“verbal no interest” statement from the FBI representa-
tive to the SIOC could be released on bond.6361Nonethe-
less, these verbal “no interests” were not formal FBI 
clearances and were not sufficient to permit the INS to 
remove the detainees from the United States.  

                                                 
63 The FBI OGC attorney assigned to the SIOC Working Group 

told the OIG that in January 2002 she stopped issuing verbal “no 
interest” statements.  Instead, she referred to all detainee cases as 
“pending” until FBI Headquarters issued a written clearance letter. 
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It later became apparent that the October 3 “revised” 
policy quoted above was silent as to detainees in whom 
the FBI had not expressed an interest “beyond the initial 
arrest” and who were appearing for their second bond 
hearing.  In explaining how to handle these cases not 
addressed by the “revised” policy, Carpenter told an INS 
attorney handling a detainee bond hearing:  “By the 
second bond hearing, if no evidence that the person poses 
a threat to national security exists and [FBI Headquar-
ters] has not affirmatively indicated an interest in the 
person—our attorneys should treat this case no differ-
ently than any other case that is not linked to the events 
of September 11.”  This e-mail, sent on October 11, 2001, 
illustrated the conflict between enforcing the Depart-
ment’s “no bond” policy until the FBI cleared the de-
tainee, and INS attorneys’ advice not to oppose bond if 
the FBI did not express an affirmative interest.  It also 
illustrated the mixed messages INS Headquarters was 
sending to its employees about detainee bond issues, 
ranging from Pearson’s September 13, 2001, order not to 
release any detainees without his express authorization 
to advice from INS’s Office of General Counsel not to 
oppose bond at a detainee’s second hearing if no infor-
mation was forthcoming from the FBI.  

In the end, INS officials told the OIG that the October 
3 policy changes offered little assistance because the INS 
continued to run into difficulty obtaining timely expres-
sions of “no interest” from the FBI about individual de-
tainees.6462  

                                                 
64 Levey said he was not provided with a written copy of the “re-

vised” bond policy prior to its issuance.  He also expressed frustra-
tion that INS officials had not raised the matter with him again when 
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 E. Proposed Inter-Agency Memoranda  

At the same time it was attempting to revise the De-
partment’s “no bond” policy, INS officials drafted four 
form memoranda it wanted to send to the FBI in an 
attempt to memorialize and expedite the clearance pro-
cess for September 11 detainees.  The first draft memo-
randum advised the FBI that a detainee who was held 
without bond had been placed in removal proceedings 
and noted that the detainee “may be of interest to the 
FBI” relative to its terrorism investigation.  The memo-
randum had a space for listing the bond hearing date and 
requested “information necessary for the INS to deter-
mine whether it continues to be appropriate to argue 
before the Immigration Court that the alien should re-
main in custody without bond.”  If no such supporting 
evidence or testimony was provided, the memorandum 
said the INS would produce whatever information it had 
in its records for the Immigration Judge to make an ap-
propriate custody determination.  

The second draft memorandum requested an immedi-
ate update from the FBI on its interest in a specific Sep-
tember 11 detainee.  It stated, “Absent any response 
within 24 hours of this notice, the INS will remove the 
alien’s name from our Custody List and will process the 
alien according to normal procedures.”  

The third draft memorandum advised the FBI that 
the Immigration Court had set bond for a detainee and 
that, if the detainee posted the bond, the INS would be 
                                                 
the revised policy, as written, failed to address their concerns.  
However, INS officials told the OIG they believed the decision had 
been made, and the attorneys worked within the confines of the 
policy that they understood Levey approved. 
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required to release him immediately.  It noted that the 
detainee “may be of interest” to the FBI, but that the 
extent of the FBI’s interest was unknown.  The memo-
randum requested information from the FBI to support 
an attempt to reopen the bond proceeding.  

The fourth draft memorandum advised the FBI that a 
particular detainee had received a final order of removal.  
Again, it noted that the detainee “may be of interest” to 
the FBI but that the extent of the FBI’s interest was 
unknown.  The memorandum concluded:  “Absent fur-
ther action on your part, we intend to remove the alien 
from the United States pursuant to the Order on (date).”  

Victor Cerda, the INS Chief of Staff, faxed these draft 
memoranda to Levey on October 9, 2001, and requested 
approval to begin sending them to the FBI.  Cerda told 
the OIG that he believed he needed to seek Levey’s ap-
proval because the memoranda would have altered the 
Department’s directive that no September 11 detainee 
could be released without first obtaining FBI clearance.  
While the first and third memoranda relating to the 
“request for information” and “order setting bond” did 
not substantially change the policy, the second and fourth 
memoranda would have altered significantly the existing 
process by permitting the INS to remove aliens who had 
final orders of removal without FBI clearance.  

According to Cerda, Levey refused to allow the INS 
to use any of the memoranda and said there was no need 
to document the clearance process in this written fashion. 
Commissioner Ziglar told the OIG that he had a “clear 
recollection” of Cerda informing him about this telephone 
call with Levey and about Levey’s statements regarding 
the memoranda.  Levey told the OIG that he does not 
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recall making the comment about not wanting the pro-
cess to be documented.  He acknowledged that the INS 
had been instructed to hold detainees until they were 
cleared by the FBI, a policy that would have been sub-
stantially altered if the INS memoranda were used.  
Levey said he opposed using the memoranda because he 
wanted to create a process by which the FBI and the INS 
worked together cooperatively.  He said the documents 
created an “opposing counsel” type of relationship be-
tween two Justice Department agencies.  Levey also 
told the OIG that during this period he understood the 
Department’s position was that the INS’s interests were 
“subservient” to the FBI’s investigation, and that it was 
important to continue holding the detainees while the 
FBI investigated any possible connections to terrorism.  
However, Levey also stated that if INS officials believed 
the memoranda were essential, they should have ap-
proached him again to re-argue their position.  

Levey told the OIG that he recognized that the pro-
cess could not work well if the FBI failed to provide 
sufficient and timely information to INS attorneys to use 
at detainee bond hearings.  He said he raised this issue 
with other Department officials, including Dan Levin, 
Counsel to the Attorney General.  Levin told the OIG 
that he did not recall this discussion.  

 F. Impact of Pearson Order  

Several witnesses told the OIG that Pearson’s order 
directing that no September 11 detainee could be re-
leased without his written authorization created tremen-
dous pressure on Pearson to make timely detainee re-
lease decisions.  Some witnesses said it was difficult to 
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contact Pearson to obtain timely decisions in detainee 
cases.  

In order to address some of these problems, Pearson 
eventually orally authorized release of some detainees 
followed by a written letter.  In addition, occasionally 
Pearson permitted his deputy to sign letters authorizing 
a detainee’s release in his absence.  However, these ac-
commodations did not address the dilemma faced by INS 
field offices that aliens ordered released on bond by an 
Immigration Judge could not be released without violat-
ing Pearson’s order.  One e-mail from a senior INS of-
ficial stated, “[I]f bond is set as a condition of custody by 
the [Immigration Judge] in the hearing, it puts the dis-
trict director and the [Office of Detention and Removal] 
staff in the position of either ignoring their orders from 
Pearson or taking sole responsibility for the continued 
detention of the alien in opposition to the [Immigration 
Judge]’s determination.”  

INS General Counsel Cooper told the OIG that he met 
with Pearson in October 2001 to argue that his order was 
creating potential legal liability for the INS, but the 
order remained in place.  Cooper said he advised Pear-
son and other INS officials that refusal to accept bond on 
an unappealed bond order, if based solely on the need for 
a “Pearson” letter, was not legally defensible.  Cooper 
said he also advised Pearson that he was instructing INS 
field offices not to continue holding aliens who attempted 
to post bond unless the INS had appealed the Immigra-
tion Judge’s bond order.  Pearson told the OIG that he 
attempted to address Cooper’s concern by issuing release 
authorization memoranda in advance of detainee bond 
hearings.  The advance release memorandum stated that 
in the event the Immigration Judge ordered the detainee 
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released on bond, the INS District Office was authorized 
to release the detainee.6563By receiving these letters in 
advance, the District Office would not have to seek out 
Pearson in order to obtain his approval to comply with 
the Judge’s order.  

The problem continued to arise, however, due to the 
difficulties in communication between INS field offices, 
INS Headquarters, and the SIOC.  When Pearson con-
tinued to insist on the letters despite the continuing 
problems, Cooper went to Cerda, the INS Chief of Staff.  
Cerda told the OIG that he encouraged Pearson to en-
sure that the letters would be issued in a timely manner.  
But Cerda said he did not favor eliminating the require-
ment of a letter because the purpose of the letter was to 
ensure that a terrorist did not get released, and the letter 
served as a “check” to ensure that all the coordination 
with the FBI and the Department had occurred.  

As a result, INS employees routinely faced the di-
lemma of choosing between following Pearson’s directive 
or the INS General Counsel’s advice.  For example, an 
October 12, 2001, e-mail to Pearson from an attorney 
working on detainee cases for the INS’s NSLD stated 
that INS Acting Deputy Commissioner Michael Becraft 
asked her to contact the SIOC to determine if the FBI 
had any interest in a particular detainee who had been 
ordered released on bond by an Immigration Judge.  
The attorney said she told Becraft that if the alien was 
not released by the INS, “the individual making that 
decision could be held liable under a Bivens action.”  
She said Becraft instructed her that, “If the FBI did not 
                                                 

65 A sample of a Pearson “advance” release memorandum is at-
tached as Appendix I. 
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provide us with a ‘no release’ recommendation within 20 
minutes of his call, the alien would be released.”  The 
attorney contacted the INS NSU’s agent on duty, who 
called the SIOC.  The NSU agent reported back to the 
INS attorney shortly thereafter that the alien was of no 
interest to the FBI, and the alien was released.  

Cooper and Carpenter told the OIG that whenever 
they confronted a conflict between a detainee’s unap-
pealed final bond order and Pearson’s directive, their 
advice was that INS was obligated to release the detain-
ee, regardless of whether the FBI had completed its 
clearance review.6664Carpenter noted that she provided 
this advice with reluctance, given that it was in conflict 
with the Department’s “hold until cleared” policy.  For 
example, an INS Newark District official sent an e-mail 
to an INS Regional Counsel on November 8, 2001, that 
he had just learned of a case in which the INS refused to 
release a detainee when his attorney attempted to post 
bond even though the Government did not appeal the 
bond order.  The official wrote, “Frankly, I do not know 
what to tell him because I cannot bring myself to say that 
the INS no longer feels compelled to obey the law.”  The 
Regional Counsel forwarded the message to Cooper, 
                                                 

66 Cooper told the OIG that beyond offering advice to INS attor-
neys handling these cases that it was unlawful for the INS to con-
tinue holding aliens who posted bond when the INS had not ap-
pealed, he reached out to the Executive Director of the American 
Immigration Lawyers Association (AILA) and asked her to contact 
him if she became aware of any aliens caught up in this dilemma.  In 
a number of instances, lawyers for September 11 detainees notified 
the AILA about their clients’ bond problems, the AILA Executive 
Director notified Cooper, and Cooper worked through internal INS 
channels to obtain a letter from Pearson so that the aliens’ bond 
could be accepted. 
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noting that the District official clearly believed that he 
needed a letter from Pearson in order to release the 
detainee, even though the Regional Counsel had advised 
him to the contrary.  

This dilemma continued to play itself out again and 
again as Immigration Judges granted bond for Septem-
ber 11 detainees.  An e-mail sent to Carpenter on No-
vember 20, 2001, by an INS attorney discussed the case 
of a detainee whose attempts to post the $4,000 bond set 
in late October 2001 by an Immigration Judge in the 
Newark District were rejected because the detainee’s 
name appeared on the INS Custody List.  The detain-
ee’s name had been placed on the list as a result of the 
“merger” of the New York and INS Custody Lists dis-
cussed in Chapter 4.  The detainee filed a habeas corpus 
petition on November 19, 2001, and was allowed to post 
bond two days later.6765  

Carpenter recognized that her office and Pearson’s of-
fice were giving INS employees conflicting advice.  In a 
December 3, 2001, e-mail she explained that:  

We all recognize that there is a point at which the field 
will receive conflicting instruction from Genco [Gen-
eral Counsel] and Field Ops [Pearson’s office]—that is 
where the attorneys are ethically bound (due to a lack 
of evidence) not to appeal or oppose the setting of a 
bond or voluntary departure.  Where that does not 
coincide with the issuance of a Pearson letter—it ap-

                                                 
67 Habeas corpus, which literally means “that you may have the 

body,” refers to a legal pleading in which a federal court is requested 
to order a Government official to undertake a particular action.  In 
this case, a federal judge would order the INS to release a particular 
detainee. 
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pears as though the attorneys are telling the field to 
release someone without a Pearson letter.  What the 
attorneys are really telling the field is that the agency 
must release someone when there is no appeal pend-
ing and the alien has posted (or is attempting to post) 
the court ordered bond—since it lacks the legal au-
thority to continue to detain the person.  

According to Cooper, about 30 detainees were caught 
up in the conflict between Pearson’s order and advice 
from the General Counsel’s Office to allow detainees to 
post bond, primarily in October and November of 2001, 
but even as late as April 2002. Cooper said that when 
confronted with this dilemma, the INS was able to secure 
clearances for these detainees from the FBI generally 
from a few hours to several days.  

IV. OIG ANALYSIS  

The Department decided immediately after the ter-
rorist attacks to oppose bond for all aliens arrested in 
connection with the PENTTBOM investigation until they 
were cleared by the FBI, as a way to disrupt potential 
future terrorist attacks.  As the weeks went by, two 
situations developed that should have led to a re- 
evaluation of this approach.  The FBI’s process for 
clearing September 11 detainees, originally envisioned as 
taking just a few days, was taking weeks and months.  
Also, as the Department learned more about the 762 
September 11 detainees, the fact that many of these 
detainees were guilty of immigration violations alone, and 
were not tied to terrorism, should have prompted the 
Department to re-evaluate its original decision to deny 
bond in all cases.  
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The Department did not revise its approach for many 
months despite complaints by the INS about the prob-
lems it faced in bond hearings where it received no evi-
dence from the FBI to tie the detained aliens to the Sep-
tember 11 attacks or terrorism.  The INS raised the 
problem with officials in the Deputy Attorney General’s 
office responsible for overseeing and coordinating INS 
issues.  There is some difference as to whether this re-
sulted in any substantial change in policy.  Associate De-
puty Attorney General Levey told the OIG that he 
thought he had addressed the INS’s concerns by revising 
the Department’s bond policy.  He believed the revi-
sions were satisfactory to the INS, and thus the revisions 
permitted detainees to be released on bond if the INS 
received no information from the FBI after the detain-
ees’ second continuance.  However, our interviews and 
review of INS documents show that the policy was not 
changed to permit the INS to change its “no bond” posi-
tion after the second continuance if there was no evidence 
provided by the FBI.  While this written policy may not 
have accurately reflected the understanding reached 
between Levey and Cooper, the INS General Counsel, 
the policy continued to require FBI clearance.  

The policy continued to place the INS in the untenable 
position of opposing bond unless it obtained a sign-off 
from FBI Headquarters stating that the FBI had no 
interest in the detainee, which was exceedingly hard to 
come by in the months immediately after the terrorist 
attacks.  Thus, the INS still had to argue for “no bond” 
even when it had no information from the FBI to support 
that argument.  

Although the INS appropriately raised this issue with 
Levey and other officials in the Deputy Attorney Gen-
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eral’s office, it did not press the issue at a higher level, 
which we believed the INS should have when it recog-
nized that the policy remained unchanged.  At a mini-
mum and at an early stage, it should have written a legal 
memorandum that clearly spelled out its concerns and its 
position.  As we describe in the next chapter, when it did 
write such a memorandum in January 2002, the “hold 
until cleared” policy was changed.  

The provision of prompt, accurate information from 
the FBI for use in the bond hearings would have mini-
mized the problems that arose with the “no bond” policy.  
Had the FBI devoted more resources to field investiga-
tions of these detainees and more resources at the SIOC 
to relay that information to the INS in a timely manner, 
some of these problems might have been avoided.  

In addition, we found that the process developed by 
the INS to gather and “clear” information for use by INS 
District Counsel in opposing bond for September 11 
detainees was exceedingly cumbersome.  Given the swift 
pace of bond hearings stemming from the INS’s initial 
“no bond” position for all September 11 detainees, asking 
District Counsel (who had little time to prepare for these 
hearings) to contact INS Headquarters, wait for the INS 
Bond Unit to receive a response from FBI SIOC agents 
to its request for a search of FBI files (where the FBI 
SIOC agents had to contact their local FBI field office for 
additional information), and then wait for approval from 
the SIOC before any of this information could be used 
(even non-classified information) was very time consum-
ing.  Consequently, INS officials in field offices told the 
OIG that they appeared in court with very little infor-
mation to oppose bond in September 11 detainee cases.  
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Finally, while we recognize the importance of having a 
final check to ensure that detainees are released accord-
ing to Department policies, INS employees believed they 
faced the choice of either violating a direct order from a 
senior INS official or a valid, unappealed bond order 
issued by an Immigration Judge.  Given that efforts to 
“anticipate” bond hearings and produce “advance” letters 
continued to be inadequate to address the situation, the 
INS should have either revised the Pearson order or 
developed a more effective means of ensuring that it did 
not cause INS officials to violate an Immigration Judge’s 
order.  

CHAPTER SIX 

REMOVAL OF SEPTEMBER 11 DETAINEES 

Federal law provides that, in general, aliens found to 
have violated immigration law shall be removed from the 
United States within 90 days of when the alien is ordered 
removed.  This chapter examines the issues raised by 
the Department’s decision to delay removal of detainees 
with final removal orders and voluntary departure agree-
ments, even after the 90-day removal periods had ex-
pired.  In addition, we review the adequacy of the INS 
“custody reviews” that are required for any detainee held 
more than 90 days after an Immigration Court has issued 
a final order of removal.  

I. BACKGROUND  

Section 241(a) of the Immigration and Nationality Act 
(INA) provides that “[e]xcept as otherwise provided in 
this section, when an alien is ordered removed, the At-
torney General shall remove the alien from the United 
States within a period of 90 days (in this section referred 
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to as the ‘removal period’).”  8 U.S.C. § 1231(a)(1)(A).  
The statute provides exceptions when removal within the 
90-day period is not possible (such as when the alien’s 
country of citizenship will not accept the alien).  It also 
permits detention to continue beyond the 90-day period 
for aliens charged with certain types of immigration 
violations who have not been removed, or where the 
Attorney General determines that the aliens present a 
risk to the community or a risk of flight.6866  

As noted in previous chapters, the Department di-
rected the INS to detain aliens arrested in connection 
with the PENTTBOM investigation until they could be 
cleared by the FBI of connections to terrorism.  Accord-
ing to INS attorneys, the fact that the FBI clearance 
process took longer than the time needed by the INS to 
prepare to remove the aliens (to obtain travel documents 
and make travel arrangements) posed a significant legal 
issue for the INS.  

Early on, INS attorneys believed that the delay in 
removing detainees created a legal problem for the INS 
and the Department and said that they highlighted these 
concerns in meetings with officials from the Deputy 
Attorney General’s office.  However, these Department 
officials assert that the INS did not inform them of its 
belief that it was detaining aliens in violation of the law 
until January 2002, and when these Department officials 
became aware of this concern they changed the policy 
shortly thereafter.  

Whether an alien could be held within the 90-day pe-
riod when the INS is ready to remove the alien, as well as 

                                                 
68 8 U.S.C. § 1231(a)(6). 
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whether the INS could hold an alien beyond the 90-day 
period in order to investigate the alien’s possible ties to 
terrorism was the subject of differing opinions during the 
fall of 2001 and 2002.  These issues are the subject of the 
Turkmen lawsuit, which is pending.6967 In a February 
2003 opinion, the Department of Justice Office of Legal 
Counsel concluded that the INS can hold aliens beyond 
the 90-day removal period if the purpose is “related to 
effectuating the immigration laws and the nation’s immi-
gration policies.”  

This chapter describes the manner in which the issue 
was raised by those working on the detainee cases and 
concludes that the Department did not address the issue 
in a timely way.  Once the legal issue was recognized by 
the Department as significant, however, the “hold until 
cleared” policy described in Chapter 4 was abruptly dis-
continued.  In addition, we found many instances in which 
the cases of detainees held over 90 days were not re-
viewed, as required by the immigration regulations.  

II. DISCUSSION OF THE LIMITS OF THE INS’S  
DETENTION AUTHORITY  

INS General Counsel Bo Cooper and Deputy General 
Counsel Dea Carpenter told the OIG that after Septem-
ber 11, the INS operated under the belief that legally it 
had 90 days (the “removal period”) within which to re-
move an alien who had a final order of removal.  Cooper 
also said the INS believed it could only use the entire 
90-day period if the full 90 days were being used to “ef-
fectuate the removal.”  In other words, Cooper believed 

                                                 
69 See Turkmen v. Ashcroft, 02-civ-2307 (E.D.N.Y. filed April 17, 

2002). 
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the INS could not delay removal of an alien for a reason 
“not related to removal.”  For example, Cooper believed 
that if it took the INS 85 days to obtain travel documents 
and make flight arrangements for an alien, then the INS 
could use 85 days of the 90-day removal period.  How-
ever, if an alien was ready to be removed on the 30th day 
after receiving a final order, but another agency con-
ducting a criminal investigation of the alien seeks to 
delay his removal, Cooper said he believed the INS could 
not use the remaining 60 days in the removal period to 
delay the alien’s departure.  

According to Cooper, he believed such a delay would 
be impermissible because the removal period is for the 
purpose of removing an alien from the country, and a 
delay exclusively attributable to a criminal investigation 
is not a delay “related to removal.”  Cooper said that he 
believed that in such a case the INS had no authority to 
continue holding the detainee if removal could otherwise 
be effectuated.  Cooper stated that he recognized that it 
was “arguable” that consulting with another law en-
forcement agency to determine if custody should be 
transferred to that agency is “related to removal.”  
Cooper told the OIG, however, that the slow pace of the 
FBI’s detainee clearance process in the months after the 
September 11 attacks took the INS into “gray areas” in 
terms of its legal authority to continue holding detainees 
in custody, both within and beyond the 90-day removal 
period.  

The conflict between the INS’s interpretation of its 
legal authority to detain aliens with final removal orders 
and the Department’s desire to maintain custody of these 
detainees until cleared by the FBI created a concern in 
the INS beginning as early as September 30, 2001, when 
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an INS attorney noted that detainees with final orders 
wanted to leave and were ready to leave.  A series of 
e-mails between the INS’s three Regional Counsels and 
Carpenter reflected the INS’s internal debate about how 
to interpret and apply the statute’s 90-day requirement 
to this circumstance.  The central question discussed in 
these e-mails was whether the INS had 90 full days 
within which to effectuate removal, or whether the INS 
had to effectuate removal as soon as possible, but prior to 
the expiration of the 90-day period.  One Regional Coun-
sel held the view that within the 90-day removal period, 
the INS did not need to have any reason to hold an alien 
who had a final order, and stated that delaying removal 
to obtain clearance from the FBI would constitute a legi-
timate reason for delay under the statute.  Another 
Regional Counsel held the opposite view.  

Attorneys from the INS and the Department’s Office 
of Immigration Litigation (OIL) told the OIG that begin-
ning in mid-October 2001 they discussed questions about 
the INS’s legal authority to detain aliens who had been 
issued final orders of removal and voluntary departure 
cases at SIOC Working Group meetings.7068 Either the 
Senior Counsel to the DAG, a former INS attorney who 
coordinated immigration issues along with Levey in the 
Deputy Attorney General’s office, or another counsel who 

                                                 
70 As described in Chapter 2, the SIOC Working Group was an in-

teragency group formed to coordinate efforts among the various 
components within the Department of Justice who had an investiga-
tive interest in or responsibility for the September 11 detainees.  In 
addition to the FBI, the Working Group included staff from the INS, 
the Department’s Office of Immigration Litigation (OIL), the Ter-
rorism and Violent Crime Section (TVCS) of the Department’s 
Criminal Division, and the Office of the Deputy Attorney General. 
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transferred from OIL in November 2001 to the Deputy 
Attorney General’s office and who worked with Levey on 
immigration matters generally, attended these daily 
SIOC meetings between September and December 
2001.7169 Notes taken by OIL attorneys during this period 
confirm that its representative in the SIOC Working 
Group raised concerns about the limits of the INS’s de-
tention authority as early as October 26, 2001.  

In particular, one OIL attorney told the OIG he de-
scribed at an October 26, 2001, SIOC Working Group 
meeting limits on the INS’s legal authority to detain final 
order cases as a “problem.”  According to this attorney, 
he told participants at the meeting (including the Senior 
Counsel to the DAG), that the Government’s obligations 
with respect to the 90-day removal requirement were 
“ambiguous.”  He described how the slow pace of the 
clearance process created a “high litigation risk” for the 
Department.7270  

                                                 
71 In response to the draft report, the Senior Counsel asserted that 

she often missed the SIOC meetings due to other assignments, and 
that she attended “very few” meetings after the additional counsel 
joined the office in November 2001.  In response to the report, Le-
vey also stated that he generally did not attend SIOC meetings with 
“a few exceptions at the beginning of the process.”  As noted in 
Chapter 4, however, Levey was in attendance at a SIOC meeting on 
November 2, 2001, when the INS claims it raised concerns about the 
limits of its detention authority. 

72 Notes from the FBI OGC attorney assigned to the SIOC Work-
ing Group from that same date indicate that the 90-day issue was 
discussed in some detail at the meeting.  According to these notes, 
an INS representative stated that there were “45 cases with final 
orders,” dating to as far back as September 12.  The notes also re-
flect that the INS representative stated that there is a 90-day re-
moval period, and that there is a “split of opinion” as to whether the 
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By mid- to late-October 2001, an OIL attorney noted 
in an internal OIL document that 45 detainees on the 
INS Custody List already had final orders of removal or 
had been granted voluntary departure.  INS and OIL 
staff working in the SIOC Working Group said that, at 
the time, they realized that the FBI clearance process 
was moving much slower than anticipated.  The OIL 
attorney said he told Levey’s staff that voluntary depar-
ture cases were even more problematic than final order 
cases in terms of the INS’s legal authority to continue to 
detain the aliens.7371 He said he urged the FBI and INS 

                                                 
INS’s authority is “unfettered” during the 90-day removal period.  
The notes contain a notation:  “clearances for removal—habeas 
fear” and reflect a comment that there is “some” additional time past 
90 days, but the INS would “have to be trying to remove” the aliens.  
The notes also indicate that voluntary departure cases were dis-
cussed. 

73 An alien can avoid an order of removal by agreeing to voluntarily 
depart the country.  8 U.S.C. § 1229(c).  To be eligible for vol-
untary departure, the alien must show that he or she has a readiness, 
willingness, and financial ability to leave the United States at his or 
her own expense; that he or she has good moral character for the 
previous five years; and that a favorable exercise of discretion is 
warranted.  Id.  The INS is not obligated to accept an alien’s offer 
to voluntarily depart.  If the INS agrees to the voluntary departure 
and the Immigration Judge grants it, the removal proceedings are 
terminated and the alien agrees to leave the United States on a 
specific date, under specific terms and conditions.  Voluntary de-
parture has some advantages over removal, both for the alien and 
the INS.  A person who departs voluntarily is not barred from 
returning for 10 years, as is a person who is ordered removed.  The 
INS also saves the expense of litigation (which may prolong deten-
tion) and transportation costs.  Aliens who accept voluntary depar-
ture may remain in custody pending departure or may be released, 
depending on the particular circumstances.  If an alien fails to 
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to place all final order cases on a “high priority list.”  
The attorney told the OIG that his office was nonetheless 
prepared to defend any habeas corpus petitions that 
might be brought by detainees challenging their contin-
ued detention, and he believed that OIL had legal argu-
ments upon which to base its defense.7472  

Several OIL attorneys said they informed members of 
the SIOC Working Group that the delays in removing 
aliens with final orders were creating an “increased liti-
gation risk,” were “inviting habeas petitions,” and were 
“a bad idea.”  Two OIL attorneys said they urged the 
Department to speed up the FBI clearance process in 
order to address the issue of removing detainees with 
final orders.  

Thomas Hussey, the Director of OIL, told the OIG 
that in late September 2001, he also raised, at a meeting 
with representatives of the Criminal Division and the 
Deputy Attorney General’s office, the issue of detainees 
with final orders who were ready and willing to leave the 
United States but had yet to be cleared by the FBI.  We 
confirmed this based on an e-mail exchange that occurred 
on February 7, 2002, between Carpenter, the INS’s Dep-
uty General Counsel, and an OIL attorney in which Car-

                                                 
depart by the specified date, the voluntary departure order converts 
to a final order, which carries with it the 10-year bar to re-entry. 

74 For example, in the Zadvydas case, which involved aliens whose 
countries of origin would not accept them, the Supreme Court stated 
that the “presumptively reasonable” detention period was six months.  
The Court also stated in Zadvydas, “In our view, the statute, read in 
light of the Constitution’s demands, limits an alien’s post-removal- 
period detention to a period reasonably necessary to bring about the 
alien’s removal from the United States.”  Zadvydas v. Davis, 533 
U.S. 678, 689 (2001). 
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penter informed the OIL attorney of two habeas petitions 
filed by detainees held after voluntarily departure had 
been granted.  According to the OIL attorney’s response:  

Our and INS’s SIOC representatives have repeatedly 
sought to move the growing number of aliens in the 
WTCP [World Trade Center/Pentagon] pool who have 
taken or are subject to final orders, and particularly 
those who are approaching 90 or more days out.  
Thom [Hussey] anticipated the problem in one of the 
earliest WTCP meetings in ODAG [Office of the Dep-
uty Attorney General].  What tends to happen now is 
that habeas filings by such aliens move them to the 
immediate attention SIOC list, and final clearance 
then tends to happen before we have to file a merits 
response.  

OIL attorneys told the OIG they also raised concerns 
about the extent of the INS’s detention authority with 
respect to specific detainee cases.  For example, on De-
cember 19, 2001, the OIL supervisor sent an e-mail to 
other OIL attorneys noting that the staff in the Deputy 
Attorney General’s office he spoke with about a particu-
lar case agreed that a habeas corpus petition should 
move the detainee “to the head of the CIA line” for clear-
ance.  The e-mail also said that the Deputy Attorney 
General’s staff agreed with his assessment that the INS’s 
failure to release certain detainees raised potential liabil-
ity issues for the INS. The e-mail stated that the counsel 
in the Deputy Attorney General’s office had:  

returned my call to [the Senior Counsel in the DAG’s 
office] on these two [aliens who had filed the petition] 
and the larger issue.  She said the similarly situated 
number is 180 (correcting the 200 number I threw 
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out), the CIA has cleared about 120 of them, and 2 
weeks ago promised quick action on the remaining 60 
(whatever quick means, but she agreed that a habe[as] 
moves the alien to the head of the CIA line, or should 
—but who communicates that to the CIA?).  She in-
dicated that they ([the Senior Counsel]) agree with 
our legal authority assessment and that Bivens etc is a 
prospect. . . .  She knows nothing about any HQ- 
type order that might be imposing these holds, other 
than [the Senior Counsel]/Stewart [Levey]’s verbal 
directive to get the cases through the CIA checks 
where possible.  

A review of other documents also tends to support the 
INS’s contention that it raised legal concerns about the 
extent of its detention authority and that attorneys in the 
Deputy Attorney General’s office were aware of these 
issues.  For example, e-mails from INS attorneys stated 
that the issue was repeatedly raised in SIOC Working 
Group meetings, which were often attended by staff from 
the Deputy Attorney General’s office.  In addition, INS 
officials interviewed by the OIG stated that Levey and 
other members of the Deputy Attorney General’s staff 
were aware during the fall of 2001 that continuing to hold 
detainees who had obtained a final removal order or 
voluntary departure order presented a potential legal 
problem for the INS.7573  

                                                 
75 The INS also asserted that the case of Zacarias Moussaoui 

brought to Levey’s attention the INS position on the limits on its 
authority to detain aliens with final orders who could be removed to 
their country of origin.  Carpenter, the INS Deputy General Coun-
sel, explained to the OIG that, due to his entry into the United States 
through the Visa Waiver Program, Moussaoui was ordered removed 
pursuant to summary proceedings.  On November 14, 2001, accord-
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Levey and his Senior Counsel disputed the assertion 
that they were made aware of the legal issue regarding 
the limits of the INS’s detention authority.7674 They told 
the OIG that while they were aware that individual de-
tainees had final removal orders in the fall of 2001, they 

                                                 
ing to Carpenter, Levey suggested the possibility that Moussaoui be 
placed into “regular” removal proceedings (versus summary pro-
ceedings), in order to start the process of removal again, and in-
crease the time he could be held on the immigration violation.  The 
INS advised that the removal proceeding could not be started over, 
and that if the INS continued to hold him on the final order, it risked 
a potentially successful habeas petition.  The INS cited this ex-
change as evidence that Levey was aware of the INS’s view that final 
order cases had strict time limitations within which the INS was 
required to effectuate the removal.  

 By contrast, Levey stated that this was an example of how the 
process worked—that a problem was identified and then solved.  
He did not agree that the Moussaoui case brought to his attention 
the general problem of INS time limits on its authority to detain 
aliens with final orders.  Levey noted that he had a meeting to 
discuss the Moussaoui case scheduled with the Criminal Division for 
November 13, the day before this conversation with the INS appar-
ently took place.  He acknowledged that the discussion likely was 
prompted by the realization that Moussaoui was nearing 90 days 
after his order of removal.  But he stated that the case did not raise, 
in his mind, a concern about other detainees who might be nearing 90 
days after their orders of removal because he believed Moussaoui 
was an unusual case given that he was already in post-order deten-
tion on September 11.  Levey said he did not realize at the time that 
other detainees were, or would soon be, similarly situated.  He also 
stated that the fact that the INS contacted him about this case would 
have reinforced his “reasonable expectation” that the INS would 
bring other cases to his attention if they were “approaching a legal 
deadline.” 

76 Levey wrote in his response to the draft report that, in his opin-
ion, what the INS had failed to bring to his attention was its belief 
that it was “acting beyond its legal authority.” 



196 

 

did not know that this situation presented a legal issue 
for the INS until they received a draft letter from the 
FBI in late January 2002 (discussed below) which stated 
that the FBI would concur in a decision to release a de-
tainee (even when the clearance investigation was not 
complete) if the INS had determined that it had no legal 
basis to justify continued detention.  

The Senior Counsel told the OIG that she was aware 
that aliens were accepting orders of removal and volun-
tary departure.  She noted that she contacted the FBI 
agent assigned to the SIOC Working Group on Decem-
ber 11, 2001 (90 days after the PENTTBOM arrests 
began).  She stated that the FBI agent told her that the 
“kinks” in the CIA check had been worked out and that 
they were “now caught up.”7775 The Senior Counsel and 
Levey also both noted that, on December 19, 2001, Victor 
Cerda, the INS Chief of Staff, stated in an e-mail that the 
Department should “sell on the fact that the process is 
working, people are not being detained indefinitely in 
secret locations, and once no link or negative info[rma-
tion] is determined after careful investigation, they are 
being processed in the normal course, often resulting in 
bond being posted and their release.”7876  

                                                 
77 The Senior Counsel said that she was not aware of substantial 

delays in the FBI’s analysis of that CIA information, which had to be 
completed before detainees could be cleared.  She also was not 
aware that the Special Agent whom she contacted was responsible 
for sending the name trace requests to the CIA and for forwarding 
the CIA responses to the FBI analysts.  However, he was not re-
sponsible for the completion of the analysis of the CIA responses. 
See Chapter 4. 

78 Both the Senior Counsel and Levey point to this e-mail as evi-
dence that the INS was satisfied with the clearance process and that 
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Prior to learning of the legal problem identified in the 
FBI’s letters, Levey claimed he saw the area as present-
ing more of a “procedural” problem.  He said he heard 
the INS’s concerns more as complaints about the slow-
ness of the clearance process than legal concerns, so he 
said he addressed the concerns by working to improve 
the clearance process.  He described himself as an “ad-
vocate” for the INS in that regard.  While he acknowl-
edged that the INS may have mentioned the “litigation 
risks” presented by the detentions, he said that a warn-
ing such as that would not have been an effective means 
of informing him that the INS thought it was either in 
violation of the law or would soon be acting in violation of 
the law.  

Levey told the OIG that the issue was not raised to 
him as a “legal” problem, as opposed to a procedural is-
sue, until the DAG’s Senior Counsel did so in January 
2002.  Levey explained in his response to the draft of 
this report that he assumed that the INS could hold an 
alien for 90 days after a final removal order.  He told the 
OIG that he did not know that the INS believed that, in 
certain circumstances, it had less than 90 days.  He said 
that once it was raised, he immediately did what he was 
told the law required—allow the INS to remove detain-
ees whose 90-day removal period had expired.  He said 
that before then he did not understand that the INS 

                                                 
it did not raise legal concerns to the INS.  However, Cerda’s e-mail 
was a suggested addition to a Public Affairs officer’s proposed lan-
guage to accompany a public release of updated INS detainee fig-
ures.  According to Cerda, he clearly and emphatically expressed 
his concerns about the limits of the INS’s detention authority to 
members of the Deputy Attorney General’s office throughout the fall 
of 2001. 



198 

 

believed it was acting beyond its legal authority.  Both 
Levey and the Senior Counsel stated that, up until that 
point in time, they had never asked themselves the ques-
tion “as a matter of law, how long can we hold these al-
iens with final orders of removal or voluntary departure 
orders?”7977 

III. DETAINEES’ LAWSUITS  

Between October and December 2001, several Sep-
tember 11 detainees with final orders of removal and 
voluntary departure orders had filed lawsuits, or threat-
ened to file lawsuits, to challenge their continued deten-
tion.  The following are examples of cases in which de-
tainees challenged their continued confinement:  

• Two September 11 detainees filed a lawsuit against 
the Department in the Northern District of Ohio on 
December 18, 2001, when the INS did not allow 
them to leave the country after they had received 
voluntary departure orders from an Immigration 
Judge.  Two weeks prior to filing the petition for 
release, the detainee’s attorney wrote the INS ask-
ing, among other things, “[u]nder what specific le-
gal authority does the INS and/or the Department 
of Justice propose to prohibit these young men 
from returning home?”  The INS did not respond 
to the attorney’s questions.  The attorney filed the 
December 18, 2001, habeas corpus petition assert-
ing that it was unlawful for the United States to 
prohibit the detainees from leaving the country.  

                                                 
79 Levey asserted that he had no reason to ask himself this question 

because he said he was not informed until January 2002 that aliens 
were being detained for more than 90 days. 
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The next day, the detainees received final clear-
ances from the FBI and were permitted to leave 
the country. 

• A September 11 detainee who received a voluntary 
departure order from an Immigration Court had 
until November 23, 2001, to leave the country.  
However, that date passed with the INS refusing 
to release the detainee because FBI Headquarters 
had not issued a clearance letter because it had not 
received the CIA checks.  Consequently, the INS 
District Director extended the time for the detain-
ee’s voluntary departure past November 23, 2001, 
to prevent the voluntary departure order from 
converting to a removal order (which would result 
in more restrictive consequences to the detainee).  

The detainee’s attorney filed a habeas corpus peti-
tion seeking his release on November 27, 2001.  
An e-mail from an INS Bond Unit attorney to an 
official at INS Headquarters noted that while the 
INS attorney handling the case in the district had 
made the “eminently reasonable” assumption that 
the detainee “must be a serious criminal or terror-
ist,” that assumption was not correct.  The Bond 
Unit attorney explained that “the only reason [the 
detainee] remains on the list is for the CIA to run 
checks.  It had been in that posture for at least 
two weeks.”  He wrote that “there is no evidence 
[the detainee] is a terrorist or is of interest to the 
FBI.”  In an earlier communication, the attorney 
had stated “how should the Service [INS] proceed.  
Should the Service continue to hold an individual 
for whom there is a final order, is on hunger strike, 
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and for whom the FBI has no interest, in order for 
an administrative function to be completed, when 
that function is for reasons unknown to me, taking 
in excess of two weeks?”   

The acting director of the National Security Law 
Division forwarded the Bond Unit attorney’s com-
ments to Cooper, the INS General Counsel, and 
noted that this detainee’s case was discussed regu-
larly by the SIOC Working Group.  Another INS 
attorney noted in an e-mail to a Regional Counsel 
that the alien’s attorney had “threatened to go 
public and tell the Islamic community not to coop-
erate with the government  . . .  because the 
only thing that will happen is that they would be 
locked up indefinitely.  The timing of this is horri-
ble, coming as it does in the middle of the Attorney 
General’s effort to interview all those other 
folks.”8078 The alien was removed from the United 
States on December 4, 2001.  

These examples indicate that the INS generally 
avoided addressing the substantive legal issues raised in 
the habeas corpus lawsuits by obtaining FBI Head-
quarters’s clearance for an individual detainee who had 
filed a legal action before a formal response was needed 
on the merits.  The INS first would argue that the de-
tainees failed to exhaust all administrative remedies, 
thereby avoiding the primary legal question of whether 
the Department had legal authority to continue holding 
these detainees until the FBI could complete its clear-
ance investigations.  However, other aliens in similar 
                                                 

80 This apparently refers to the FBI’s plan to conduct voluntary 
interviews of 5,000 foreign visitors. 
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circumstances, who did not have attorneys or had attor-
neys who did not file habeas petitions, remained in cus-
tody.  

Witnesses from the FBI, the INS, the Criminal Divi-
sion, and OIL stated that the habeas cases were a top 
priority for the Department, and that members of the 
Deputy Attorney General’s office were aware of the 
issues in these cases, including the legal claims brought 
by the aliens challenging the INS’s authority to detain 
them.  Staff members for the Deputy Attorney Gen-
eral’s office dispute this.  For example, the Senior Coun-
sel in the DAG’s office told the OIG that she does not 
recall being aware of the details of the habeas petitions, 
nor does she recall any of the petitions raising the 90-day 
issue.  

IV. POLICY CHANGE ALLOWING DETAINEES TO 
BE REMOVED WITHOUT FBI CLEARANCE  

In January 2002, the Department changed its position 
as to whether the INS should hold aliens after they had 
received final orders of removal or voluntary departure 
orders until the FBI had completed the clearance pro-
cess.  

On January 18, 2002, an attorney working in the INS 
Commissioner’s office requested a meeting with the De-
puty Attorney General’s Senior Counsel to discuss how to 
handle the final order cases that had not been cleared by 
the FBI.8179 Five days later, on January 23, 2002, the 
INS faxed a list containing 54 detainees who had been 

                                                 
81 The Senior Counsel told the OIG that the request did not contain 

any words that conveyed a sense of urgency.  According to her, the 
e-mail seemed to be innocuous. 
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held more than 90 days after receiving final removal or 
voluntary departure orders.  INS officials provided a 
copy of this list to all SIOC Working Group members, in-
cluding OIL, the FBI, and the Senior Counsel from the 
Deputy Attorney General’s office, and the Working Group 
discussed these cases at a meeting the next day.8280  

At the same time, the INS General Counsel’s Office 
completed a legal opinion regarding its interpretation of 
the limits of its authority to detain aliens with final or-
ders of removal within the 90-day removal period.  The 
INS had been working on this opinion since October 
2001.  The legal opinion, formatted as a memorandum, 
was addressed to Pearson, the INS Executive Associate 
Commissioner for Field Operations.  Carpenter, the INS 
Deputy General Counsel, and Cerda, the INS Chief of 
Staff, told the OIG that the opinion was faxed to Levey’s 
office on the day it was issued, January 28, 2002.  How-
ever, Levey and his counsels stated they did not see the 
opinion until many months later.  

The INS written opinion concluded that the INS has a 
duty to remove an alien with “reasonable dispatch” and 

                                                 
82 The Senior Counsel to the DAG told the OIG that legal concerns 

about the limits of the INS’s detention authority with respect to final 
order and voluntary departure cases were not raised at this meeting.  
OIG interviews with the FBI OGC’s representative at the SIOC 
Working Group suggest that the INS’s concerns were being con-
veyed at the SIOC meetings to members of the Working Group, 
including the Deputy Attorney General’s Counsel, with some urgen-
cy during this time frame.  According to the FBI OGC representa-
tive, her increasing “discomfort” with respect to the final order issue 
caused her to brief the FBI General Counsel in December 2001, and 
caused her to draft the letter from FBI Director Mueller to the INS 
on January 28, 2002, discussed in detail later in this chapter. 
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the removal could not be delayed for the exclusive pur-
pose of allowing the FBI to conduct an investigation to 
see if the person is a terrorist.  The “Summary Conclu-
sion” of the opinion stated:  

The INS has the authority to detain an alien with a 
final order of removal during the 90-day removal pe-
riod as long as the INS is acting with reasonable dis-
patch to arrange the removal of the alien from the 
United States.  This authority may be called into 
question if the INS cannot establish that it diligently 
pursued the steps necessary to remove the alien.  
Section 241(a)(2) of the Immigration and Nationality 
Act (INA) states that the INS had the authority to 
detain an alien with a final order of removal for up to 
90 days, the length of the removal period.  However, 
case law provides that detention must be related to 
removal and cannot be solely for the purpose of pur-
suing criminal prosecution.  While there is no bar to 
the government’s continuing a criminal investigation 
during the removal period for possible prosecution of 
the alien, the INS must also be proceeding with rea-
sonable dispatch to arrange for removal and the in-
vestigation for criminal prosecution cannot be the 
primary or exclusive purpose of detention.  

At the same time the INS was drafting this legal 
opinion, FBI officials were growing concerned as more 
and more September 11 detainees passed the 90-day 
mark after receiving final removal orders without being 
cleared.  After reviewing the Supreme Court decision 
that addressed limits on the detention of aliens who could 
not be returned to their country of origin in the “fore-
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seeable future,”83
81the FBI attorney representative to the 

SIOC Working Group said she was concerned that the 
September 11 detainees were being held longer than 
permitted under the law.  She said she also became in-
creasingly troubled by the fact that the INS was looking 
to the FBI as the agency responsible for extending the 
length of the detainees’ confinement and the fact that the 
INS was not seeking travel documents until clearance 
letters were received from the FBI.  She was also con-
cerned about the upcoming INS custody review process.  
She said that the slow pace of the FBI clearance process 
was due to an FBI “staffing issue.”  However, she said 
the INS had not told the FBI “you have to let them [the 
detainees] go,” and she believed that the INS had al-
lowed the situation to get to the point where dozens of 
detainees had been held beyond their initial removal 
periods or voluntary departure dates.  

The FBI attorney also told the OIG that in December 
2001 she briefed FBI General Counsel Larry Parkinson 
that detainees were filing habeas corpus petitions to 
protest their confinement and that she thought there was 
very little upon which to defend the case for continuing to 
detain the aliens.  She told Parkinson that her efforts to 
“prioritize” detainees so that those with final orders 
would receive FBI clearances within the 90-day period 
had been unsuccessful.  Parkinson subsequently briefed 
FBI Director Mueller on the problem.  When inter-
viewed by the OIG, Director Mueller could not recall this 
particular briefing, but did not dispute that it occurred.  

                                                 
83 Zadvydas v. Davis, 533 U.S. 678 (2001). 



205 

 

As several more weeks went by and the issue re-
mained unresolved, with Parkinson’s approval, the FBI 
attorney sought to clarify the FBI’s position with respect 
to detainees with final removal orders.  She therefore 
drafted a proposed letter for FBI Director Mueller to 
send to INS Commissioner Ziglar that stated, “If the 
INS has determined that there is no legal basis justifying 
continued detainment of that alien, the FBI concurs with 
the INS’s determination to permit the individual to be 
removed.”  Previously, the FBI’s position, and that of 
the Department, was that the INS should wait for results 
of the FBI clearance investigation before releasing or 
deporting any September 11 detainee.  On January 28, 
2002, the same day the INS states that it circulated its 
legal opinion about holding the detainees during the 
90-day removal period, the attorney circulated her draft 
letter to her supervisor and the FBI General Counsel, as 
well as to the counsel to the DAG.  At a subsequent 
meeting that, according to the FBI attorney, was at-
tended by the Senior Counsel to the DAG, INS Chief of 
Staff Cerda, and an INS NSLD attorney, the letter was 
discussed and a decision was made that it would not be 
formalized and sent by the FBI to the INS.8482  

The additional counsel to the DAG, who worked on 
immigration matters along with the Senior Counsel to 
the DAG, stated that the issue of limits on the INS’s 
detention authority was raised at a January 28, 2002, 
SIOC Working Group meeting she attended.  She said 
she told the FBI attorney that the law was unclear, but to 

                                                 
84 After reviewing a draft of this report, the Senior Counsel told the 

OIG that she does not recall such a meeting and does not believe 
such a meeting took place. 
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be on the “safe side” the INS should proceed with re-
moval as soon as possible.  Her notes appear to indicate 
that the FBI, the Terrorism and Violent Crime Section, 
and the Deputy Attorney General’s office made an initial 
decision at this meeting to permit the INS to release 
detainees with final orders of removal who had not re-
ceived FBI clearance.  

The Senior Counsel told the OIG that when she read 
the FBI’s draft letter it was the first time she became 
aware that the INS faced a legal issue involving how long 
it could detain an alien who had a final order of removal.  
She told the OIG that she then raised the issue with 
Levey immediately.  She said she and Levey discussed 
the possibility of allowing aliens with final orders to be 
removed without FBI clearance with officials from the 
INS, FBI, and Criminal Division.  This discussion, ac-
cording to the Senior Counsel, was prompted by the 
indication in the FBI letter that detaining aliens after 
they had received final orders was unlawful.8583  

                                                 
85 In response to a draft of our report, the Senior Counsel said that 

when the other counsel to the DAG obtained a copy of the letter from 
an INS attorney, they and Levey immediately called Cerda.  She 
said that during that call, Cerda did not mention the January 28, 
2002, INS opinion regarding the limits on the INS’s authority to 
detain aliens with final orders of removal within the 90-day removal 
period.  The Senior Counsel stated that she did not see a copy of the 
INS opinion until October 2002.  She told the OIG that if she had 
been informed that the INS was working on such an opinion, her 
office would have convened a meeting of representatives from INS, 
OIL, the Office of Legal Counsel (OLC), and the Office of the Solici-
tor General to discuss the legal issues and advise the Department on 
the correct interpretation of the law.  She told the OIG that when 
her office requested an opinion on the issue from OLC in the fall of 
2002 with respect to a particular case, her office received oral advice 
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Levey said he agreed to revise the Department’s pol-
icy to allow the INS to remove aliens with final orders 
without FBI clearance.  Levey told the OIG that he 
could not recall whether he consulted with any higher- 
level officials in the Deputy Attorney General’s office or 
the Attorney General’s office before deciding to change 
what had been Department policy for almost five months.  
The Senior Counsel’s notes indicate that Levey stated on 
January 29, 2002, “The law is the law, change the poli-
cy.”8684 Levey also stated that he verified that the Crim-
inal Division and the FBI did not oppose this change.  

The Attorney General told the OIG that he was una-
ware of people being detained inordinately long after a 
deportation order.  He also stated that he had no recol-
lection of the INS telling him of any concern that aliens 
were being detained against the law.  

The Senior Counsel distributed new procedures to the 
INS, FBI, OIL, and Criminal Division in an e-mail on 
February 6, 2002.  According to her e-mail, the INS was 
instructed to fax to the FBI and Criminal Division at the 
end of each day information on the day’s hearings and the 
results of each hearing.  The INS then would be able to 
proceed with removal of aliens with final orders without 
giving the FBI or Criminal Division any additional notice.  
If the FBI or Criminal Division had a particular interest 

                                                 
“within a few weeks” that the detention in question was legal.  
OLC’s February 2003 opinion is discussed in more detail later in this 
chapter. 

86 The Senior Counsel and Levey point to this notation from Janu-
ary 29, 2002, as evidence that they had been unaware of the legal 
issue prior to that date, and that they took quick action once the FBI 
letter raised it to their attention. 
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in a case, they were to contact the INS about it.  The 
INS would prioritize the cases with final orders over 90 
days to allow those aliens to be removed.  The FBI 
continued the clearance process, but the INS did not 
have to wait for a clearance letter in order to remove a 
detainee who was otherwise ready to go.  

Many of the September 11 detainees with final orders 
were not removed immediately because the INS had not 
yet requested travel documents for them.  Because 
travel documents are only valid for a limited period, the 
INS had not requested documents in advance since they 
might expire before the FBI clearance had arrived.  Af-
ter the policy change, in early February 2002 the INS re-
quested travel documents for detainees whose removals 
had been held up due only to their lack of FBI clearance.  
By August 2002, the majority of the aliens on the INS 
Custody List either had been released or removed.  

The following charts show the timing of when Sep-
tember 11 detainees were removed and the number of 
days from their arrest to their removal or release.  
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Note:  197 of the 762 detainees were released on bond, 
leaving 565 detainees.  Of the 565, 68 had no release or 
removal dates.  Consequently, the data in the chart re-
presents 497 detainees not released on bond.  
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V. OLC OPINION  

In the fall of 2002, the Deputy Attorney General’s of-
fice asked the Office of Legal Counsel (OLC) to address 
two legal questions concerning the timing of removal of a 
detainee subject to a final order of removal under section 
241(a) of the Immigration and Nationality Act (INA):  

1) Whether the Department is under an obligation to 
act with reasonable dispatch in effecting an alien’s 
removal within the 90-day removal period estab-
lished by the INA; and  

2) Whether and for what purposes the Department 
may refrain from removing the alien beyond the 
90-day period.  
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The OLC conducted its analysis in the context of an 
alien who had received a removal order in October 2002 
and whose 90-day removal period expired in December 
2002 without his being removed.  The OLC opinion 
stated that insufficient information existed at first to 
press criminal charges or to transfer the detained alien to 
military custody as an enemy combatant.  The OLC 
opinion stated that the question presented was whether 
the alien’s removal could be delayed to continue the in-
vestigation concerning his al Qaeda connections.  

The OLC issued its memorandum opinion on Febru-
ary 20, 2003.  The opinion concluded that, contrary to 
the opinion of the INS General Counsel, the INA by its 
terms grants the Department the full 90 days to effect an 
alien’s removal and imposed no duty to act within any 
particular speed within the 90-day period.  The OLC 
opinion stated, however, that the Department’s ability to 
remove an alien within the 90-day period is not entirely 
unconstrained and “must be supported by purposes re-
lated to the proper implementation of immigration laws.”  
The OLC stated that although its opinion did not have to 
provide a comprehensive assessment of what purposes 
were “related to the proper implementation of immigra-
tion laws,” it concluded that investigating whether an 
alien has terrorist or criminal connections was related to 
the proper implementation of immigration laws.  

The OLC opinion also concluded that it was permissi-
ble for the Department to take more than 90 days to 
remove an alien, even when the alien could be removed 
within 90 days, if the delay was related to affecting the 
immigration laws and the nation’s immigration policies.  
Again, the opinion did not describe all the circumstances 
that would meet this test, but it concluded that investi-
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gating whether an alien has terrorist connections met the 
test.  

VI.  POST-ORDER CUSTODY REVIEWS OF SEP-
TEMBER 11 DETAINEES  

We found that the September 11 detainees who were 
held by the INS beyond 90 days after their final orders of 
removal did not receive a Post-Order Custody Review 
(POCR) as required by regulation.  According to 8 
C.F.R. § 241(4(h)(5), aliens held for 90 days after a final 
order of removal are, by INS regulation, entitled to cus-
tody reviews to determine if their continued custody is 
warranted.  Several witnesses told the OIG that these 
POCRs were not conducted for September 11 detainees.  

To examine this issue, we requested information on 
POCRs for the 54 detainees on the January 23, 2002, list 
prepared by the INS of aliens with final orders who had 
been held more than 90 days.  We found that, for the 
most part, the INS failed to conduct POCRs for these 
September 11 detainees as required by the regulations.  
For 20 of the 54 cases in this sample, the INS was unable 
to provide any information related to POCRs.  For ano-
ther 24 detainees in the sample, the INS data shows that 
POCRs should have been completed but were not.  For 
six additional detainees, the INS noted that POCRs were 
not required because the aliens had obtained voluntary 
departure orders.  The INS said it removed one addi-
tional alien before his POCR was due, it completed one 
POCR two weeks late, and it completed two reviews 
without documenting whether the INS was within the 
deadline imposed by the regulation.  
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When we asked the INS to explain the lapses in con-
ducting POCRs for September 11 detainees, a Special 
Counsel in the INS OGC cited several reasons.  First, 
he said because the INS was unable to remove detainees 
on the INS Custody List until they were cleared by the 
FBI, INS District officers may have believed there was 
no purpose in performing the custody reviews.  In addi-
tion, he said a number of aliens moved in and out of INS 
custody at different points in time and this probably led 
to confusion.  Finally, he cited problems caused by the 
tremendous workload on INS staff in the New York and 
Newark Districts stemming from the PENTTBOM in-
vestigation.  

VII. OIG ANALYSIS  

In the aftermath of the September 11 attacks, wheth-
er the INS legally could hold September 11 detainees 
after they had received final orders of removal or volun-
tary departure orders to conduct FBI clearance investi-
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gations was the subject of differing opinions.  A Febru-
ary 2003 OLC opinion concludes, however, that the INS 
can do so if the delay is related to the proper implemen-
tation of immigration laws, including investigating whe-
ther the alien has terrorist or criminal connections.  A 
pending lawsuit also is addressing this issue.  

Regardless of the outcome of that lawsuit, our review 
found that the INS and the Department did not address 
this issue in a timely or considered fashion.  For many 
months, detainees were being held, even beyond 90 days, 
despite their willingness to leave the country.  Some 
INS attorneys had doubts about the legality of prevent-
ing the September 11 detainees from leaving the country 
not only after 90 days had passed, but even within the 
90-day removal period if the alien was willing to leave and 
arrangements could be made to remove the alien.  INS 
and OIL attorneys asserted that they raised their con-
cerns about the limits of the Government’s detention 
authority at various meetings, and we found evidence 
that they did.  Yet, despite their concerns about the is-
sue, as time passed and the issue was not addressed, the 
INS did not raise these concerns at a higher level.  On 
such an important issue, considering the significant 
doubts that these attorneys harbored about the legality 
of the policy, we believe the INS had a responsibility to 
press the issue clearly—and in writing—if it believed 
that the policy presented a legal issue for the Depart-
ment.  It did not do so until January 2002, almost five 
months after the issue first arose.  

By the same token, we concluded that attorneys in the 
Deputy Attorney General’s office who were responsible 
for coordinating these immigration issues had enough 
information to realize that this was a significant legal 
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issue that needed to be addressed.  The evidence indi-
cates that Associate Deputy Attorney General Levey and 
his counsels attended meetings at the SIOC Working 
Group when the legal concerns regarding the extent of 
the INS’s authority to detain aliens with final orders of 
removal were raised.  While they stated they did not 
know that the final order and voluntary departure cases 
presented a legal problem (as opposed to a procedural 
problem) until late January 2002, we concluded that 
there was sufficient discussion and information about this 
issue that they should have considered earlier the limits 
on the Government’s authority to hold detainees with 
final removal orders, both within the 90-day period and 
after the 90-day period.8785 These issues also were raised 
by habeas corpus petitions and questions posed in the 
media and by Congress to Department officials.  We be-
lieve the Department’s senior officials with day-to-day 
responsibility for immigration issues should not have 
missed the fact that continued detention of aliens who 
had final orders presented an important legal issue.  
Further, we believe the Department should have square-
ly addressed this issue, well before the end of January 
2002 when the policy was changed.  

In response to the draft of this report, Deputy Attor-
ney General Thompson stated that it is important to take 
account of the circumstances and atmosphere in the 

                                                 
87 After reviewing a draft of this report, Levey clarified that he was 

not aware until late January 2002 that the INS “believed it was 
acting unlawfully.”  He acknowledged that the INS had raised 
concerns about detaining the aliens, but asserted that INS officials 
did not do so in a “coherent or appropriate” way that communicated 
their concerns about these final order cases with any “transparency 
or urgency.” 
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Department during this time period.  He wrote that the 
period after the September 11 attacks was one of tre-
mendous intensity, as the Department was required to 
alter its central mission to prevent further acts of terror-
ism.  He noted that his staff was required to respond, in 
a crisis atmosphere, to hundreds of novel issues; had to 
shoulder a monumental task and an enormous workload; 
and had a great number of other responsibilities during 
this period as part of a comprehensive effort to protect 
the United States from further acts of terrorism.  He 
wrote:  

The detention of those illegal aliens suspected of  
involvement with terrorism was paramount to that 
mission.  My staff understood that the immigration 
authorities of the Department should be used to keep 
such people in custody until we could satisfy  
ourselves—by the FBI clearance process—that they 
did not mean to do us harm.   

Given those circumstances, I respectfully submit that 
it is unfair to criticize the conduct of members of my 
staff during this period.  In light of the imperative 
placed on these detentions by the Department, I 
would not have expected them to reconsider the de-
tention policy in the absence of a clear warning that 
the law was being violated.  It is clear in the Draft 
Report that that did not occur until January 2002.  
When the issue was squarely presented, it is apparent 
that they promptly did the right thing:  they changed 
the policy.  

[The full text of his letter is included at Appendix K.]  

We recognize the circumstances surrounding the re-
sponse to the September 11 attacks.  We agree that 



217 

 

there were enormous demands on the Deputy Attorney 
General’s staff—and on the entire Department—after 
the September 11 attacks, as the Department reoriented 
its mission and acted to prevent further attacks of ter-
rorism.  Yet, we believe that the Department, particu-
larly staff in the Deputy Attorney General’s office who 
were responsible for coordinating immigration issues, 
should have carefully considered before January 2002 
such a critical issue as the extent of the Department’s 
authority to hold detainees who had been issued final 
orders of removal, both up to and beyond the 90-day 
removal period.  As we have pointed out above, we also 
agree that the INS could have, and should have, raised 
these issue more clearly and in writing before January 
2002.  

But the evidence indicates that concerns about the 
extent of the INS’s detention authority were, in fact, 
raised by the INS and OIL attorneys before January 
2002.  We also conclude that the attorneys on the Depu-
ty Attorney General’s staff who were responsible for 
coordinating immigration issues should have been on 
notice of these issues not only because of the concerns 
expressed by INS and OIL attorneys at various meet-
ings, but also because of the issues raised by the Mous-
saoui case, the habeas corpus petitions, and questions 
that were being raised publicly by Congress and the 
press.  The authority of the Department to hold detain-
ees after they received final orders of removal was not a 
hidden issue.  We believe that, notwithstanding their 
significant responsibilities and the circumstances and 
atmosphere of the time, the Department attorneys re-
sponsible for coordinating immigration issues should 
have addressed squarely and earlier the issue of the 
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Department’s authority to hold detainees up to and be-
yond 90 days from when they received final orders of 
removal.  

Finally, with respect to the custody reviews, the reg-
ulations clearly require the reviews and the INS should 
have conducted them in a timely manner. 

CHAPTER SEVEN  

CONDITIONS OF CONFINEMENT AT THE  
METROPOLITAN DETENTION CENTER IN  

BROOKLYN, NEW YORK 

I. INTRODUCTION 

 Almost 60 percent of the 762 aliens detained in con-
nection with the Government’s investigation of the Sep-
tember 11 terrorist attacks were arrested in the New 
York City area.  As discussed previously, the over-
whelming majority of these aliens were arrested on im-
migration charges that, in a time and place other than 
New York City post-September 11, would have resulted 
in either no confinement at all or confinement in an INS 
or INS contract facility pending an immigration hearing.  
However, fear of additional terrorist attacks in New York 
City and around the country changed the way aliens 
detained in connection with the investigation of the Sep-
tember 11 attacks were treated. 

Aliens arrested by the INS on immigration charges 
who were deemed by the FBI to be of “high interest” to 
its terrorism investigation were held in high-security 
federal prisons across the country, such as the Federal 
Bureau of Prisons’s (BOP) Metropolitan Detention Cen-
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ter (MDC) in Brooklyn, New York.88  Overall, the BOP 
confined 184 September 11 detainees in its facilities na-
tionwide.  A total of 84 detainees determined by the FBI 
to have a possible connection with the PENTTBOM 
investigation or terrorism in general were housed at the 
MDC from September 14, 2001, to August 27, 2002.   

Generally, aliens deemed by the FBI to be “of interest” 
or “of undetermined interest” to the Government’s ter-
rorism investigation were detained in lower security 
facilities, such as the Passaic County Jail in Paterson, 
New Jersey (Passaic).  From September 2001 to May 
2002, 400 September 11 detainees were confined in Pas-
saic.   

This chapter examines the conditions of confinement 
for September 11 detainees held at the MDC, while the 
next chapter examines conditions experienced by Sep-
tember 11 detainees at Passaic.  As we discuss in these 
two chapters, the FBI’s initial assessment of its level of 
interest in specific September 11 detainees directly af-
fected the detainees’ conditions of confinement within the 
institution and their access to telephones, legal counsel, 
and their families. 

In this chapter, we discuss the BOP’s initial commu-
nications blackout after the terrorist attacks; its classifi-
cation of September 11 detainees as “witness security” 
inmates; the MDC’s administrative maximum (ADMAX) 
Special Housing Unit (SHU), a special high-security 
section of the facility where September 11 detainees were 
                                                 

88 The MDC is a 9-story BOP facility in Brooklyn that generally 
houses men and women either convicted of criminal offenses or 
awaiting trial or sentencing.  On December 10, 2002, the MDC 
housed 2,441 men and 181 women. 
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held until cleared by the FBI of  involvement with ter-
rorism; the MDC’s process for transferring September 
11 detainees from the ADMAX SHU to the facility’s 
general population; the detainees’ access to legal counsel; 
allegations of physical and verbal abuse made by detain-
ees against MDC staff; and other condition of confine-
ment issues, including consular visits, recreation oppor-
tunities, medical care, and lighting conditions in the 
ADMAX SHU cells. 

II. INITIAL COMMUNICATIONS BLACKOUT AFTER 
SEPTEMBER 11 

Immediately after the September 11 attacks, the BOP 
ordered all detainees who were “convicted of, charged 
with, associated with, or in any way linked to terrorist 
activities” to be placed in the highest level of restrictive 
detention.  Also, MDC officials placed all incoming Sep-
tember 11 detainees in the ADMAX SHU without con-
ducting the routine individualized assessment.  BOP 
Director Kathy Hawk Sawyer told the OIG that this 
designation resulted from the FBI’s assessment and was 
not the BOP’s “call.”  Detainees held in the MDC’s AD-
MAX SHU were subjected to the most restrictive condi-
tions of confinement authorized by BOP policy, including 
“lockdown” for 23 hours a day, restrictive escort proce-
dures for all movement outside of the ADMAX SHU cells, 
and tight limits on the frequency and duration of legal 
telephone calls. 

Hawk Sawyer told the OIG that the detainees were 
held under these restrictive detention conditions, in part 
because the BOP did not know who the detainees were or 
what security risks they might present to BOP staff and 
facilities.  She said the policies applied to the September 
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11 detainees were not new policies created specially for 
the detainees.  Rather, the policies were longstanding 
BOP practices for housing inmates who presented special 
security concerns.  She noted that on any given day per-
sons are detained by the BOP in conditions exactly like 
those applied to the September 11 detainees. 

Hawk Sawyer informed the OIG that the Department 
did not initially give the BOP any guidance on how to 
confine the detainees.  However, she said the Deputy 
Attorney General’s Chief of Staff, David Laufman, and 
the Principal Associate Deputy Attorney General, Chris-
topher Wray, called her during the weeks after Septem-
ber 11 with concerns about detainees’ ability to commu-
nicate both with those outside the facility and with other 
inmates.  Hawk Sawyer said she discussed specific Sep-
tember 11 detainees during these conversations as well as 
the detainees in general.  Hawk Sawyer stated that 
Laufman’s and Wray’s concerns about the detainees’ 
ability to communicate both with those outside the facility 
and with other inmates confirmed for her that the BOP’s 
initial decision to restrict detainee communications with 
persons outside the facility and to isolate them from the 
general inmate population and from each other was ap-
propriate. 

Hawk Sawyer also told the OIG that she had conver-
sations with David Laufman and Christopher Wray from 
the Office of the Deputy Attorney General, in which she 
was told to “not be in a hurry” to provide the September 
11 detainees with access to communications—including 
legal and social calls or visits—as long as the BOP re-
mained within the reasonable bounds of its lawful discre-
tion.  Hawk Sawyer emphasized that Department offi-
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cials never instructed her to violate BOP policies, but 
rather to take the policies to their legal limit in order to 
give officials investigating the detainees time to “do their 
job.” 

Laufman, Chief of Staff to the Deputy Attorney Gen-
eral, confirmed the substance of the conversations de-
scribed by Hawk Sawyer.  He told the OIG that he urged 
the BOP to exercise the full scope of its discretion to 
sequence detainee outside contacts on the “back end” of 
the BOP’s discretion.  Wray stated that when he con-
tacted Hawk Sawyer about some specific criminal inmates 
connected to terrorism who were already in BOP custody 
at the time of the September 11 attacks, he discussed 
having these inmates placed under the most secure con-
ditions possible.  He stated that while he does not recall 
giving any specific instructions, he stated that the “spirit” 
of his comments was that the BOP should, within the 
bounds of the law, push as far toward security as they 
could. 

On September 12, 2001, David Rardin, the BOP’s 
Northeast Region Director (which includes the MDC), 
directed wardens in his region not to release inmates 
classified by the BOP as “terrorist related” from restric-
tive detention in SHUs “until further notice.”  Rardin 
also ordered a communications blackout for September 11 
detainees during a telephone conference call with all 
Northeast Region Wardens on September 17, 2001.  
Consequently, MDC staff did not allow detainees to 
receive telephone calls, visitors, or mail, or to place tele-
phone calls or send mail until the BOP received informa-
tion concerning the security risks presented by the de-
tainees.  
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We could not determine with any certainty the length 
of the communications blackout that affected September 
11 detainees in BOP facilities.  However, based on mul-
tiple witness interviews, the blackout appears to have 
lasted from several days to several weeks.  According to 
Michael Cooksey, the BOP Assistant Director for Cor-
rectional Programs, all September 11 detainees initially 
were held incommunicado, but after 8 to 10 days detain-
ees were permitted limited attorney and social contacts.  
John Vanyur, Senior Deputy Assistant Director in the 
BOP’s Correctional Programs Division, told the OIG that 
the detainees had no external contacts for the first few 
weeks after the terrorist attacks until the BOP received 
more information on the September 11 detainees being 
held in BOP facilities.   

Fifteen of the September 11 detainees we interviewed 
who were placed in the MDC between September 14 and 
October 16, 2001, told the OIG that this “communications 
blackout” continued until mid-October 2001.89  The de-
tainees said that during this period, MDC staff did not 
permit them visitors, legal or social telephone calls, or 
mail. 

The BOP, in comments submitted to the OIG after re-
viewing the draft of this report, stated that “at no time did 
the [BOP] prohibit detainees from sending outgoing mail” 
that would have informed detainee attorneys and family 
members where they were being held.  Our interviews 
with MDC staff and September 11 detainees and BOP 

                                                 
89 Because the September 11 detainees did not have calendars or 

clocks in their ADMAX SHU cells, during their interviews with the 
OIG most of the detainees estimated dates when specific events oc-
curred. 
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documents contradict this assertion.  For example, a 
conference call between the Eastern Regional Director on 
September 20, 2001, and various wardens (including MDC 
Warden Zenk) re-established legal visits, legal telephone 
calls, and legal mail for the September 11 detainees.  
However, detainees continued to be denied social visits, 
non-legal telephone calls, and non-legal mail until ap-
proximately mid-October 2001. 

By the same token, the detainees’ recollections that the 
communications blackout lasted until mid-October 2001 
conflicted with MDC records showing detainees meeting 
with some consular officials and attorneys in early Octo-
ber 2001.  On October 1, 2001, Cooksey issued proce-
dures to all BOP facilities housing September 11 detain-
ees that should have ended the communications blackout 
that had been imposed on the detainees.90  This memo-
randum permitted “legal mail, legal calls, and legal visits 
for September 11 detainees in accordance with written 
Bureau (BOP) policy.”  Yet, even though this communi-
cations blackout was supposed to be lifted by Cooksey’s 
October 1 memorandum, the way the BOP classified 
September 11 detainees created significant restrictions 
on access to detainees, which we describe below. 

III. IMPACT OF DETAINEE CLASSIFICATION 

 A. Detainees’ Classification 

The BOP initially classified all September 11 detain-
ees it housed as Witness Security, or WITSEC, in-

                                                 
90 “Guidance for Handling of Terrorist Inmates and Recent De-

tainees,” October 1, 2001, memorandum from Michael B. Cooksey, 
Assistant Director, Correctional Programs Division, BOP. 
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mates.91  Witness Security inmates generally are indi-
viduals who agree to cooperate with law enforcement, 
judicial, or correctional authorities by providing evidence 
against persons or groups involved in illegal activities.  
Because their cooperation with the Government can place 
their lives in jeopardy, the BOP takes significant precau-
tions to ensure the safety of WITSEC inmates.  Accord-
ingly, any information about WITSEC inmates is closely 
guarded, such as their identity, location, and status. 

Normally, the arresting agency would inform the BOP 
of the person’s status and the need for WITSEC protec-
tion, but the BOP classified the detainees in this category 
without any individual assessment of the circumstances of 
their arrests. 

When applied to the September 11 detainees, the 
WITSEC classification resulted in MDC officials with-
holding information about the detainees’ status and loca-
tion.  This made it very difficult for attorneys, family 
members, and, at times, law enforcement officers to visit 
September 11 detainees or even determine their location.  
For example, because information on WITSEC inmates is 

                                                 
91 See September 21, 2001, memorandum from Cooksey to BOP 

Regional Directors and Wardens categorizing September 11 detain-
ees as “General Population WITSEC” in the BOP’s SENTRY sys-
tem.  SENTRY is the BOP’s database for monitoring the movement 
and management of all BOP inmates.  BOP management was un-
certain about the potential security risks posed to BOP staff and to 
other BOP inmates by the September 11 detainees.  They believed 
that they needed to provide a greater measure of security for the 
September 11 detainees.  The WITSEC categorization, with its ac-
companying additional security provisions, provided BOP manage-
ment with a quick, “off-the-shelf  ” methodology to address their 
security concerns. 
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so strictly protected, staff who worked at the MDC’s 
reception desk did not know specific detainees were 
confined at the MDC and often told people inquiring 
about a September 11 detainee that the detainee was not 
being held at MDC when, in fact, he was.  The MDC 
reception staff instead would refer the caller or visitor to 
the BOP’s National Locator systems for information 
about the detainee.92  Yet, because WITSEC inmates are 
not listed in the BOP’s National Locator systems, people 
who accessed the registry to inquire about September 11 
detainees were unable to obtain any information about 
where a particular detainee was being held. 

The OIG interviewed four attorneys who each repre-
sented a September 11 detainee housed at the MDC about 
their initial efforts to contact their clients.  Three of the 
attorneys told us that they were informed by MDC front 
desk staff at some point that their clients were not pre-
                                                 

92 Members of the public have access to at least two resources  
to obtain information about inmates—including September 11  
detainees—in the BOP’s custody.  The first resource, the Inmate 
Locator on the BOP’s website (www.bop.gov), allows people to 
search the BOP database using a variety of criteria, including the 
inmate’s name and BOP or INS number.  When a match is made, 
the Inmate Locator provides the following information:  the in-
mate’s name; BOP Register Number; age; race; sex; projected 
release date; date released; and the name of the BOP facility holding 
the inmate.  The information, which comes from the BOP’s main 
inmate database, is updated daily with data on both sentenced and 
pre-trial inmates.  The second public resource, the BOP Telephone 
Inmate Locator, provides callers with information on federal in-
mates.  To obtain inmate information, the caller must have any one 
of the following criteria to provide to a BOP operator:  BOP Regis-
ter Number; U.S. Marshals Service Number, FBI Number, DCDC 
Number, or INS Number; or the inmate’s first and last names and 
age. 
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sent at the MDC when, in fact, their clients were being 
held in the facility at the time.  One attorney told us that 
when she went to the MDC to attempt to locate her client, 
MDC staff checked their “system” and informed her that 
her client was not housed at MDC.  After she complain-
ed, another MDC employee came to the front desk, in-
formed the attorney that her client was in the MDC, and 
authorized her to meet with him. 

Another attorney told the OIG that he went to the 
MDC after front desk staff had informed his paralegal 
that his client was not housed at the facility.  The attor-
ney said he provided the MDC front desk staff with nu-
merous combinations of his client’s name, which contained 
five different parts.  The attorney said he again was told 
that his client was not housed at the MDC.  The attorney 
also visited the INS’s Varick Street Service Processing 
Center in Manhattan in a failed effort to locate his client.  
In fact, his client was in the MDC at the time. 

In addition to lifting the initial communications black-
out for September 11 detainees, Cooksey’s October 1, 
2001, memorandum established a new inmate classifica-
tion that was used for the September 11 detainees— 
Management Interest Group 155 (Group 155)—in part to 
address the lack of information the BOP was providing to 
attorneys and family members about the detainees.  
However, Cooksey’s October 1 memorandum directed all 
BOP staff, including staff at the MDC, to continue holding 
September 11 detainees in the most restrictive conditions 
of confinement possible until the detainees could be “re-
viewed on a case-by-case basis by the FBI and cleared of 
any involvement in or knowledge of on-going terrorist 
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activities.”93  As a result, the BOP continued to use 
“WITSEC” as its primary designation for September 11 
detainees and “Group 155” as a secondary designation.  
Therefore, the tighter restrictions that flowed from the 
WITSEC designation continued to apply to all September 
11 detainees, and difficulties that families and attorneys 
had trying to locate the September 11 detainees contin-
ued. 

Four senior managers at BOP Headquarters, including 
Senior Deputy Assistant Director John Vanyur, acknow-
ledged to us that the BOP’s initial designation of Sep-
tember 11 detainees as WITSEC inmates caused admin-
istrative confusion.  The MDC Warden’s Executive As-
sistant told the OIG that briefings for MDC staff in the 
weeks after the terrorist attacks did not provide clear 
guidance about how to handle inquiries from the public 
about September 11 detainees, particularly to staff as-
signed to the visitors’ desk in the MDC’s front lobby.  
MDC Warden Michael Zenk and the MDC Associate 
Warden for Programs both confirmed that staff at MDC’s 
front desk had turned away visitors—including attorneys 
—who sought to contact September 11 detainees because 
of confusion surrounding the WITSEC/Group 155 desig-
nation initially assigned to the September 11 detainees.94 

                                                 
93 According to Cooksey’s October 1 memorandum, all detainees 

who entered the MDC “on or after September 11, 2001” and “may 
have some connection to or knowledge of  ” the events of that day or 
terrorism activities, were to be housed “in the Special Housing Unit 
[SHU]” in the “tightest” allowable conditions until cleared by the FBI. 

94 Dennis Hasty was the MDC Warden at the time of the Septem-
ber 11 attacks and was replaced by Zenk in April 2002. 
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The WITSEC designation also impeded law enforce-
ment interviews of September 11 detainees.  MDC staff 
told the OIG that several law enforcement officials in the 
New York area who called the MDC to schedule detainee 
interviews shortly after the terrorist attacks were told 
that a particular detainee was not housed at the MDC.  
To address this problem, MDC staff established a process 
under which law enforcement officers contacted staff in 
the MDC Command Center or one of the Lieutenants 
responsible for supervising the ADMAX SHU in advance 
of their arrival to schedule an interview and to ensure that 
the September 11 detainee was housed at the MDC. 

In response to the continuing confusion about access to 
the detainees and obtaining information about the de-
tainees, the BOP established another new classification 
for September 11 detainees.  In an October 31, 2001, me-
morandum, Cooksey removed the WITSEC designation 
for September 11 detainees in SENTRY, the BOP’s 
inmate tracking database, but the Group 155 assignment 
continued to apply to the detainees.  After October 31, 
when MDC staff at the front reception area searched for a 
September 11 detainee in SENTRY, a warning message 
referred to the detainee as a “SPECIAL SIS CASE.”  
The staff was therefore alerted to contact the MDC’s 
Special Investigative Supervisor (SIS), who determined 
whether the visitor had been cleared to meet with the 
detainee. 

However, problems persisted even after this second 
re-classification because of the BOP’s initial decision to 
classify September 11 detainees as WITSEC inmates.  
As late as March 1, 2002, the Captain of the ADMAX 
SHU e-mailed the MDC Warden and officials at BOP 
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Headquarters requesting that September 11 detainees no 
longer be categorized as WITSEC inmates in the SEN-
TRY system.95  According to the Captain, the WITSEC 
designation was unnecessary and caused “confusion  . . .  
at times attorneys are being turned away.” 

 B. MDC’s Special Housing Unit (SHU) 

Because of the policy that all September 11 detainees 
were to be held in the most restrictive conditions at BOP 
facilities, they were placed in the MDC’s Special Housing 
Units (SHU).  In BOP institutions, SHUs are designed 
to segregate inmates who have committed disciplinary 
infractions or who require administrative separation from 
the rest of the facility’s population.96  According to BOP 
regulations, an employee called the Segregation Review 
Official is required to review the status of each inmate 
housed in the SHU on a weekly basis after the inmate has 
spent seven days in disciplinary segregation or adminis-
trative detention.  In addition, that official is required to 
conduct a formal hearing every 30 days to assess the 
inmate’s status.97 

We found that the BOP did not review the status of 
each September 11 detainee on a weekly basis and did not 
conduct formal hearings monthly to assess the detainee’s 
status.  Rather, it relied on the FBI’s assessment of 

                                                 
95 The Captain is the highest-ranking correctional officer with dir-

ect responsibility for custody operations in the ADMAX SHU.  The 
Captain reports to the Associate Warden for Custody, who reports to 
the MDC Warden. 

96 BOP Program Statement 5270.07, Discipline and Special Hous-
ing Units. 

97 The 30-day review is documented on the BOP Special Housing 
Review form. 
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“high interest.”  We reviewed the monthly SHU reports 
for the September 11 detainees we interviewed and found 
that each was annotated with the phrase “continue high 
security.”  MDC officials told the OIG that, if they did 
not receive notification from BOP Headquarters that the 
FBI had cleared a September 11 detainee, the detainee’s 
monthly report was automatically annotated with the 
phrase “continue high security,” without a hearing being 
conducted, and the detainee remained in segregation. 

In addition, the September 11 detainees were housed 
in the most restrictive type of SHU—an Administrative 
Maximum (ADMAX) SHU.  According to BOP officials, 
ADMAX units are not common in most BOP facilities 
because the conditions of confinement for disciplinary 
segregation or administrative detention in a normal SHU 
are usually sufficient for correcting inmate misbehavior 
and addressing security concerns.  An ADMAX SHU has 
more restrictive conditions than a normal SHU.  For 
example, the ADMAX SHU at the MDC, unlike a regular 
SHU, has a four-man hold restraint policy, handheld 
cameras recording detainee movements, cameras in each 
cell to monitor detainees, and physical security enhance-
ments.98 

Conditions in the ADMAX SHU differ markedly from 
conditions in the MDC’s general population.  In the gen-
eral population, inmates are allowed to move around the 
unit and use the unit’s telephones.  They also are not 
subjected to the movement and restraint policies enforced 
in the ADMAX SHU.  In addition, detainees in the gen-

                                                 
98 The structure and policies of the MDC’s ADMAX SHU are dis-

cussed in more detail later in this chapter. 
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eral population are permitted certain electronic equip-
ment in their cells, such as small radios. 

By contrast, as we describe below, detainees in the 
ADMAX SHU are restricted to their cells, have limited 
use of telephones with strict frequency and duration re-
strictions, and can only move outside their cells for spe-
cific purposes and while restrained and accompanied by 
MDC staff.  Several September 11 detainees who spent 
time in the ADMAX SHU before being moved to the 
MDC’s general population described the difference as 
“between night and day.” 

Prior to September 11, 2001, the MDC had a SHU, but 
not an ADMAX SHU.  After the September 11 terrorist 
attacks, MDC staff contacted staff from the BOP’s Met-
ropolitan Correctional Center (MCC) in Manhattan for 
assistance in establishing an ADMAX SHU.99  The MDC 
quickly created an ADMAX SHU from one part of its 
existing SHU.  This ADMAX SHU was only partially 
operational when the first September 11 detainees ar-
rived on September 14, 2001.  According to MDC offi-
cials, the unit became fully operational by October 15, 
2001, when MDC management distributed operating 
procedures to staff assigned to the ADMAX SHU. 

Each wing has 31 cells and a capacity of 60 inmates per 
wing.  The wings are divided into two blocks of cells 
called “ranges.”  September 11 detainees were housed in 
individual cells in the SHU range that was converted to an 

                                                 
99 The MCC in Manhattan had created an ADMAX SHU after one 

of its correctional officers was seriously injured by a terrorist housed 
in the MCC’s regular SHU who had been convicted of involvement in 
the 1998 embassy bombings in Kenya and Tanzania. 
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ADMAX SHU.  As more detainees were transferred to 
the MDC, two and at times three detainees were housed 
in a single cell in the ADMAX SHU.  MDC staff told the 
OIG that as many as 60 detainees were housed in the 
ADMAX SHU at one time. 

In an effort to improve security, the MDC also initiated 
a series of structural changes to the ADMAX SHU in 
early October 2001 that were completed in mid-November 
2001.  The changes included: 

• Heavy iron grillwork was installed between the 
SHU area housing September 11 detainees and the 
area housing inmates in other SHU ranges; 

• Two stationary security cameras were installed in 
each ADMAX cell, each mounted on the wall at 
ceiling height.  The MDC previously had installed 
cameras for viewing the range hallway in front of 
the SHU cells.  Monitors for viewing the cameras 
in the corridors and the new cameras installed in 
the cells were located in the officer-in-charge’s 
room; and 

• A video camera mounted on a tripod or held by an 
MDC staff member was used to record all move-
ment of September 11 detainees.  Video recording 
equipment, linked to the stationary cameras in the 
cells, was located in a locked room adjacent to the 
ADMAX SHU. 
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The cells in the ADMAX SHU contained a set of bunk 
beds, toilet and sink fixtures, a shower, and a small seat-
ing area. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Image 1:  These pictures depict a typical ADMAX 
SHU cell and show (moving clockwise from top left) the 
bunk bed, shower, seating area, and combination toilet 
and sink fixture.  Photographs dated May 1, 2002. 

Detainees and MDC staff used a multipurpose room 
located at the end of the ADMAX SHU range for medical 
examinations, strip searches, recreation, and individual 
meetings.  
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Image 2:  This picture shows a multipurpose room on 
the ADMAX SHU range that is equipped for detainee 
medical examinations.  Photograph dated May 1, 2002. 

A modified food preparation area was located between 
the ADMAX range and the regular SHU ranges on the 
MDC’s ninth floor.  Normally, inmate food at the MDC 
is served on hard plastic trays, but food for the Septem-
ber 11 detainees was transferred to foam plates to pre-
vent the detainees from using plastic trays as weapons. 

The recreation area in the ADMAX SHU consisted of 
four cell bays enclosed by chain link fencing on all sides 
and the ceiling.  The roofs of the four recreation cells, 
located on the top floor of the MDC, were open to the 
outside.  Due to security concerns, MDC staff did not 
provide recreation equipment to September 11 detainees 
housed in the ADMAX SHU.  
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Image 3:  This picture shows the ADMAX SHU rec-
reation cells as viewed from the last recreation cell.  
Photograph dated May 1, 2002. 

Visitors, attorneys, and family members met with 
September 11 detainees in a special visitation area adja-
cent to the ADMAX SHU range.  All visits between 
detainees and their attorneys or family were “non- 
contact,” meaning physical contact between parties was 
prevented by a clear partition.  Correctional officers 
were not present in the special visitation areas during 
these visits. 
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Image 4:  These photographs show two views of the 
non-contact visiting area used by September 11 de-
tainees in the ADMAX SHU.  Photographs dated 
May 1, 2002. 

Law enforcement visitors to the ADMAX SHU were 
permitted contact visits with September 11 detainees in a 
separate visiting area across from the non-contact area. 

 

 

 

 

 

 

 

 

 

Image 5:  These pictures show two views of the contact 
visiting area in the ADMAX SHU.  Photographs dated 
May 1, 2002. 
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 C. ADMAX SHU Policies and Procedures 

Officials at the MDC combined existing BOP policies 
for disciplinary segregation and administrative detention 
to create policies and procedures governing September 11 
detainees housed in the ADMAX SHU.100  The following 
procedures were implemented for these detainees on 
September 20, 2001: 

• One social telephone call a month; 

• One legal telephone call a week; 

• A correctional counselor was required to stand in 
front of the cell while detainees completed all tele-
phone calls (according to BOP officials, this was 
done for security purposes and not in an effort to 
monitor the detainee’s conversation); 

• All requests to use the telephone had to be made 
using a “copout” form, which we describe below; 

• Legal and social visits, except by law enforcement 
officers, were non-contact; 

                                                 
100 Disciplinary segregation has more restrictive conditions than 

administrative detention.  For example, an inmate in disciplinary 
segregation is entitled to one social telephone call a month, while an 
inmate in administrative detention is entitled to one social telephone 
call a week.  Administrative detention is considered non-punitive 
and is used to house either inmates who pose a threat to themselves 
or facility staff, or inmates in protective custody.  According to BOP 
Program Statements, administrative detention is designed for short 
periods of time unless the inmate requires long-term protection or 
presents “exceptional circumstances, ordinarily tied to security or 
complex investigative concerns.” 
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• Detainees remained in restraints while out of their 
cells.  The MDC imposed three different restraint 
policies on the September 11 detainees: 

– Routine escort:  handcuffs and leg irons; 

– When required to sign forms, be interview-
ed, or for visitation:  handcuffs, leg irons, 
and “Martin Chain” (approximately four 
feet of heavy chain that links the leg irons to 
the handcuffs); 

– When escorted from the institution:  hand-
cuffs, handcuff cover with padlock, Martin 
Chain, and leg irons. 

• Three staff members and one Lieutenant were 
present each time a detainee was placed into re-
straints and escorted from a cell.  During this 
“four-man hold,” one of the staff members was 
required to operate the portable video camera; and 

• Detainees remained in restraints during non- 
contact visits with attorneys or family members. 

 D. Detainee Complaint Process 

September 11 detainees had two methods to make a 
request or file a complaint about their treatment or con-
ditions at the MDC—the “copout” and the Administrative 
Remedy Program.  The copout, a process in which de-
tainees identify concerns to MDC staff, was the primary 
method for detainees to request telephone calls (social 
and legal), medical care, or resolution of visitation prob-
lems.101  The copout, while not an official complaint pro-

                                                 
101 BOP Program Statement 5511.07, Inmate Request to Staff. 
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cess, was used by detainees to request staff assistance for 
a variety of issues. 

In contrast, the Administrative Remedy Program is 
the BOP’s formal process for filing a complaint, such as an 
allegation of physical or verbal abuse against facility staff.  
Detainees (or inmates) are expected to exhaust all infor-
mal methods for resolving their concerns, such as sub-
mitting copouts, before filing complaints under the Ad-
ministrative Remedy Program.102 

IV. HOUSING ASSIGNMENT OF SEPTEMBER 11 
DETAINEES 

 A. Assignment of September 11 Detainees to the  
 ADMAX SHU 

As described above, the MDC did not follow the BOP’s 
inmate security risk assessment procedures for deter-
mining where to house the September 11 detainees.  In-
stead, MDC officials relied on the FBI’s assessment that 
the detainees generally were “of high interest” to its on-
going terrorism investigation and automatically placed 
them in the MDC’s most restrictive housing conditions— 
the ADMAX SHU. 

The first September 11 detainees arrived at the MDC 
on September 14, 2001.  Initially, Dennis Hasty, the 
MDC Warden at the time, and the former Associate 
Warden for Custody told us they were under the impres-
sion that the MDC would be asked to house only about 16 
September 11 detainees, the capacity of one block of SHU 

                                                 
102 BOP Program Statement 1330.13, Administrative Remedy Pro-

gram. 
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cells if each detainee was housed individually.103  How-
ever, the number of September 11 detainees sent to the 
MDC soon exceeded their original expectations as the 
FBI arrested additional aliens and classified them “of 
high interest.”  At the time, the MDC was the only de-
tention facility in New York City operational and suitable 
for housing detainees under highly restrictive condi-
tions.104 

Officials from the BOP’s Northeast Region and BOP 
Headquarters told MDC staff that they believed that 
September 11 detainees who were sent to the MDC were 
“suspected terrorists.”  However, as discussed previous-
ly, from our interviews and document reviews we deter-
mined that the FBI did not have a formal process for 
making an initial assessment of a detainee’s possible links 
to terrorism, and this assessment lacked specific criteria 
and was applied inconsistently.  The BOP’s Northeast 
Region Counsel explained to the OIG that the BOP ac-
cepted this assessment, since the BOP normally takes “at 
face value” FBI determinations that detainees had a 
potential nexus to terrorism and therefore were “high- 
risk.” 

Under standard BOP practice, newly arrived inmates 
are kept separate from an institution’s general inmate 
                                                 

103 A 17th cell along the block was used for isolation purposes (e.g., 
an inmate on suicide watch).  This isolation cell had bars traversing 
the front of the cell so that correctional staff could view the occupant 
at all times.  Each of the other 16 SHU cells had a solid door with a 
small window. 

104 The MCC in Manhattan had an ADMAX SHU.  However, be-
cause of security and logistical concerns associated with its proximity 
to the World Trade Center, the MCC did not accept new inmates 
during the weeks after the attacks. 
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population for the first 30 days while staff conducts risk 
assessments to determine whether the inmates can be 
released safely into the general population.  We found no 
evidence that MDC staff performed any of the normal 
risk assessments on the September 11 detainees, because 
the detainees were assigned automatically to the ADMAX 
SHU. 

 B. Reassigning September 11 Detainees to the General 
 Population 

We found that even after September 11 detainees who 
had been placed in the ADMAX SHU were finally 
“cleared” by the FBI, some remained in the ADMAX 
SHU for days or weeks after they were supposed to be 
transferred to the MDC’s less restrictive general popula-
tion. 

 1. Centralizing the Notification Process 

As discussed in Chapter 4, prior to October 1, 2001, the 
FBI New York Field Office and the INS New York Dis-
trict Office developed their own procedures to clear local 
September 11 detainees using staff who served on the 
New York Joint Terrorism Task Force (JTTF).  When 
the FBI liaison to the New York JTTF told the INS and 
BOP liaisons that the FBI had no further investigative 
interest in a particular detainee, the BOP liaison drafted a 
clearance memorandum to the MDC Warden or Captain.  
When the Warden received this memorandum, the de-
tainee could be “normalized” (i.e., released to the general 
population).105 

                                                 
105 A copy of such a memorandum is attached as Appendix J. 
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However, this process did not occur quickly, even after 
the FBI cleared the detainee.  According to the OIG’s 
data analysis, before October 2001, the MDC received no-
tification that the FBI had cleared a September 11 de-
tainee an average of 15 days after the FBI’s New York 
Field Office had actually cleared the detainee. 

On October 1, 2001, the process for transferring the 
detainees from the ADMAX SHU to the general popula-
tion was centralized to BOP Headquarters in Washington, 
D.C.  Under the new process, the FBI’s New York Field 
Office informed FBI Headquarters that a detainee was no 
longer of investigative interest to its terrorism investiga-
tion.  Subsequently, staff in the International Terrorism 
Operations Section at FBI Headquarters coordinated 
CIA checks for detainees before issuing clearance mem-
oranda.  

The BOP employee who served as a liaison to FBI 
Headquarters during this period told the OIG that he 
generally checked with the FBI on a daily basis for new 
clearance memoranda for September 11 detainees.106  
The liaison said that once a clearance memorandum was 
issued, he notified the Intelligence Section at BOP 
Headquarters, either by e-mail or in his weekly report, 
that the FBI had cleared a specific September 11 de-
tainee.  Staff in BOP’s Intelligence Section then pre-
pared a memorandum from Cooksey, the BOP’s Assistant 
Director for Correctional Programs, to the Warden of the 

                                                 
106 The BOP liaison stated that he checked with the FBI daily until 

the end of April 2002, by which time the number of September 11 
detainees held in BOP facilities was drastically reduced.  The liaison 
said that starting in May 2002 he monitored the issuance of FBI 
clearance memoranda once or twice weekly. 
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BOP institution in which the detainee was held.  The 
“Cooksey memorandum,” as it became known, formally 
notified a BOP Warden that a detainee was no longer 
considered “high risk” and that his conditions of con-
finement could be normalized. 

After the FBI and BOP implemented this centralized 
process, the time it took for a BOP facility to receive 
notice that an inmate was no longer considered “high 
risk” lengthened.  Our analysis found that the MDC 
received notice from BOP Headquarters, via a Cooksey 
memorandum, an average of 32 days after the FBI New 
York Field Office had cleared a September 11 detainee.  
The range of these cases varied from a minimum of 7 days 
after the FBI New York Field Office’s clearance for one 
detainee to 109 days for another detainee. 

BOP officials told us that they would not transfer a 
September 11 detainee to an institution’s general popula-
tion prior to receiving the FBI clearance notification via 
the Cooksey memorandum.  We found inconsistencies in 
this policy, which we discuss in the next section.  More-
over, BOP officials explained that the process to transfer 
an inmate to the general population after receiving clear-
ance could take several days.  The Cooksey memoran-
dum permitted the MDC to assess detainees using normal 
BOP policies to place them in appropriate housing.  After 
receiving a memorandum on a particular detainee, the 
MDC conducted its own assessment of the detainee, and 
BOP officials said it took time to review records and 
interview correctional officers as part of this assessment.  
BOP officials told us that they were aware of two detain-
ees who unintentionally were left in the ADMAX SHU 
after the MDC received the Cooksey memorandum, due 
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to administrative errors.  They also stated that they were 
aware of a third detainee who received a Cooksey mem-
orandum but remained in the ADMAX SHU because of 
disciplinary problems. 

The efficiency of the FBI clearance process and the 
length of time it took BOP Headquarters to notify the 
MDC of a detainee’s clearance were significant because 
they dictated when a September 11 detainee could be 
released to the MDC’s general population, where deten-
tion conditions were markedly less restrictive. 

 2. Inconsistencies in Detainee Reassignment Pro-
cedures 

We also found that the MDC inconsistently applied the 
Cooksey memorandum process for transferring Septem-
ber 11 detainees from the ADMAX SHU to the general 
population.  Of the 53 detainees in our MDC sample, 23 
received Cooksey memoranda; 20 never received Cooksey 
memoranda; and 10 were cleared using the local proce-
dures in effect prior to centralization of the process at 
FBI and BOP Headquarters on October 1, 2001.  Of the 
20 detainees who never received Cooksey memoranda, 14 
were transferred from the MDC,107 5 were released into 
the general population without FBI clearances,108 and 1 
was released on bond.  

                                                 
107 Detainees removed from the institution were returned to INS 

custody, transferred to another BOP institution, or removed from 
the United States.  One detainee in our sample was released on 
bond. 

108 We asked MDC management for an explanation for why detain-
ees were released into the general population without FBI clearanc-
es.  They were unable to provide an explanation. 
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Our analysis of the 23 detainees in our MDC sample 
who received Cooksey memoranda determined that FBI 
Headquarters took an average of 107 days to clear the 
detainees of any connection to terrorism, and the MDC 
received this notification an average of 24 days after the 
detainee was actually cleared by FBI Headquarters.109  
In response to OIG questions, BOP management offered 
no explanation for why it took, on average, more than one 
month to issue Cooksey memoranda after the FBI had 
cleared the September 11 detainees. 

Our analysis of the records of the 23 detainees who 
received a Cooksey memorandum showed that 4 of the 23 
detainees were released into the general population prior 
to a Cooksey memorandum being received.  Further, 
three of these four detainees did not have FBI clearances 
prior to being released into the general population.  
While it is possible that the MDC could have learned that 
a detainee had been cleared by the FBI from a source 
other than a Cooksey memorandum, such deviation from 
the standard procedure is noteworthy given the BOP’s 
adherence to other rules developed to ensure that the 
September 11 detainees did not present a risk to the 
facility’s staff or other inmates. 

                                                 
109 The time it took the MDC to release the inmate into the general 

population, after the FBI clearance was received, ranged from 5 to 
119 days in our sample.  In the 119-day case, the detainee had 
entered the MDC on October 4, 2001, and was cleared by the FBI on 
December 19, 2001.  However, he was not released to the MDC’s 
general population until April 17, 2002.  According to Warden Zenk, 
the detainee’s continued confinement in the ADMAX SHU for 119 
days after he was cleared by the FBI “was due to an administrative 
error” on MDC’s part and was uncovered after BOP Headquarters 
performed an audit of September 11 detainees. 
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Case Study 1: 

A September 11 detainee arrested in New York City 
arrived at the MDC on November 5, 2001.  More 
than six months later, on May 16, 2002, the FBI 
officially determined that the detainee was of “no 
investigative interest” regarding the September 11 
attacks or terrorism in general.  However, a BOP 
Intelligence Liaison in the SIOC at FBI Headquar-
ters wrote that “due to an internal FBI admin-
[istrative] error,” notification from the FBI to the 
BOP that the detainee had been cleared was not 
received by the BOP until June 13, 2002. 

The Cooksey memorandum for this detainee issued 
by BOP Headquarters arrived at the MDC on June 
14, 2002.  The detainee was released into the MDC’s 
general population later that same day, more than 
seven months after his arrest and almost one month 
after the FBI had cleared him. 

V. ACCESS TO LEGAL COUNSEL 

This section examines the access to counsel afforded 
September 11 detainees while housed in the MDC.  We 
focus on the policies and procedures implemented by the 
MDC that affected these detainees’ access to counsel.  
We also examine how the MDC’s initial communications 
blackout and the detainees’ WITSEC classification af-
fected the availability of legal calls, access to pro bono 
attorney lists, and the ability of their attorneys to meet 
with them. 

 A. Legal Telephone Calls 

We found that the BOP’s decision to house September 
11 detainees in the most restrictive confinement condi-
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tions possible severely limited the detainees’ ability to 
obtain, and communicate with, legal counsel.  

Under applicable BOP policies, MDC officials had sig-
nificant discretion to determine the frequency and length 
of the detainees’ legal telephone calls.  Yet, we found that 
the MDC adopted procedures for September 11 detainees 
more appropriate for pre-trial inmates who had obtained 
counsel prior to their detention, rather than for individu-
als like the September 11 detainees, the vast majority of 
whom had no legal representation upon arriving at the 
MDC and needed to secure counsel.110 

The BOP’s national policy on attorney telephone calls 
states that inmates should be afforded the opportunity “to 
place an occasional unmonitored call to his or her attorney  
. . .  frequent calls should be allowed only when an in-
mate demonstrates that communication with his or her 
attorney by other means is not adequate.”  BOP regula-
tions do not specify an acceptable number of inmate legal 
telephone calls, nor does the policy define what level of 
attorney communication is “not adequate.”111  MDC offi-
cials told us that in accordance with BOP Headquarters’s 
instructions to maintain the tightest restrictions possible 
on the September 11 detainees, they decided to adopt a 
practice of permitting detainees one legal telephone call 

                                                 
110 For example, the BOP has no national policy regulating the 

number or length of telephone calls that inmates in an ADMAX SHU 
can make to their attorneys.  Neither BOP Headquarters nor the 
MDC developed new policies addressing the unique needs of Sep-
tember 11 detainees regarding telephone access to allow them to 
obtain attorneys or place legal calls. 

111 An exception in the written policy is when the inmate or the 
inmate’s attorney demonstrates an imminent court deadline. 
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per week.  The MDC’s legal call practice did not violate 
any BOP policy because, given the absence of existing 
written guidance from BOP Headquarters, MDC man-
agement was given broad discretion to develop and im-
plement a facility-specific legal call policy for the detain-
ees. 

MDC unit managers and counselors controlled the 
process for placing legal telephone calls for detainees 
housed in the ADMAX SHU.  Detainees who wanted to 
make a legal call had to submit a written request known 
as a “copout.”  A unit counselor described the process for 
placing legal telephone calls in the ADMAX SHU once a 
September 11 detainee submitted a copout: 

• The counselor or unit manager plugged a tele-
phone into an unmonitored line outside of the de-
tainee’s ADMAX SHU cell; 

• The detainee provided the MDC employee with a 
telephone number, which the counselor or unit 
manager dialed and verified that the unmonitored 
call was placed to the detainee’s attorney; 

• The counselor passed the telephone to the detainee 
through the horizontal slot in the cell door; and 

• The counselor remained at the cell door until the 
detainee completed his call. 

In addition to the written copout process, our interview 
with the ADMAX SHU unit counselor and our review of 
the MDC Legal Call Log revealed that the unit counselor 
made rounds to offer legal calls to September 11 detain-
ees, at the most, 2 to 3 times per week.  In fact, our 
review of the Legal Call Log and copout records revealed 
that between September 17, 2001, and April 3, 2002, there 



250 

 

were six periods of over seven days in which the counselor 
did not make rounds in the ADMAX SHU to offer de-
tainees the opportunity to place legal calls.  Three of 
these periods were between September 17, 2001, and 
January 2, 2002, and lasted 28, 16, and 8 days.  The other 
three periods were between January 8 and April 3, 2002, 
and lasted 20, 16, and 8 days.  

Three September 11 detainees interviewed by the OIG 
said that each time the unit counselor made rounds 
through the ADMAX SHU he simply asked detainees 
“are you okay?”  The three detainees said that, initially 
at least, they did not realize that this question was short-
hand for, “Do you want a weekly legal telephone call?”  A 
unit counselor confirmed to the OIG that when he made 
rounds through the ADMAX SHU to provide legal calls, 
he asked the September 11 detainees, “Are you okay?” to 
determine whether they wanted to make legal calls.  De-
tainees we interviewed reported that an affirmative re-
sponse to the question of whether they were “okay” re-
sulted in them not receiving a legal telephone call that 
week. 

The Associate Warden for Programs, the ADMAX 
SHU unit manager, and a unit counselor told us that if a 
detainee declined an opportunity to make a legal call, this 
refusal was not always recorded in the MDC’s Legal Call 
Log.  Our analysis also found that legal call refusals were 
not consistently annotated in the log.  The Associate 
Warden said that the unit counselor prepared a weekly 
memorandum that listed the names of the detainees who 
refused legal calls that week. 

We analyzed the weekly legal call memoranda, the 
Legal Call Log, and copouts for legal calls submitted by 
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the 19 September 11 detainees we interviewed at the 
MDC.  The first legal call made by any September 11 
detainee, according to these three sources, was not until 
October 15, 2001.112  Yet, the MDC was notified via con-
ference call by the BOP Northeast Region that legal 
telephone calls could be made by detainees as of Sep-
tember 20, 2001.  

Based on the length of time spent in the ADMAX SHU, 
the 19 detainees we interviewed collectively should have 
been offered 383 opportunities to make legal phone calls.  
The Legal Call Log lists 200 legal calls made by these 
detainees.113  We also reviewed 60 memoranda with the 
names of detainees who declined their legal calls and 27 
copouts for which there are no corresponding entries in 
the log.  We concluded that, at best, detainees in our 
sample were offered 287 legal telephone calls, far less 
than one legal call per detainee per week. 

The detainees we interviewed also stated they were not 
always offered weekly legal calls.  Seven of the 19 Sep-
tember 11 detainees we interviewed stated that they did 
not complete legal telephone calls and were not visited by 
attorneys from the time they arrived at the MDC in 
mid-October until mid-December 2001.  When detainees 

                                                 
112 In order to assess the placement of legal calls by September 11 

detainees, we requested the telephone records for the unmonitored 
telephone lines used by the detainees in the ADMAX SHU.  The 
telephone company stated that it could not isolate telephone line 
extensions within the MDC.  Additionally, MDC Warden Zenk in-
formed us that the MDC telephone system did not have the capacity 
to retrieve the detainees’ telephone records that we requested.  
Therefore, we were not able to independently verify the information 
in the MDC Legal Call Log or on the legal call copouts. 

113 We obtained corresponding copouts for 123 of the legal calls. 
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began placing legal calls from the ADMAX SHU in mid- 
October 2001, 15 of the 19 detainees we interviewed told 
the OIG they were permitted, at most, one legal telephone 
call per week.  Three detainees told us that they never 
were offered legal telephone calls, and one detainee 
stated that he was denied legal calls as part of disciplinary 
punishment.  A review of the Legal Call Log indicates 
that this particular detainee placed one legal call during 
the month he spent in the ADMAX SHU. 

Fourteen of the 19 detainees were not offered their 
first legal phone calls within 7 days of arrival at the MDC.  
Of this group of detainees, the earliest legal phone call 
was offered ten days after arrival.  One detainee was not 
offered his first legal phone call until 42 days after arrival.  
The average time from arrival to the first offer to make a 
legal phone call for the 14 detainees was 17 days. 

We found that of the 287 legal telephone calls offered, 
101 (37 percent) were offered more than seven days apart.  
In response to this finding, the MDC unit counselor said 
he offered weekly legal calls and the detainees’ state-
ments to the contrary were inaccurate. 

Even when MDC offered detainees telephone calls, the 
MDC’s response to unsuccessful attempts to contact 
attorneys by telephone was arbitrary.  Four of the 19 
detainees we interviewed told the OIG that legal calls 
resulting in a busy signal or calls answered by voicemail 
counted as their one legal call for the week.  In addition, 
six detainees told the OIG that their calls to attorneys on 
the pro bono attorney list that resulted in no answer, were 
a wrong number, or resulted in a refusal to provide legal 
services counted as the detainees’ legal call for that week.  
The unit counselor disputed these claims, stating that a 
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“no contact” or busy signal did not count against the 
detainee as his sole weekly legal call.  The unit counselor 
told the OIG that if the line was busy or the call could not 
be placed for some other reason, he tried to provide 
another legal call to the detainee the next time he made 
rounds in the ADMAX SHU.  Yet, the Legal Call Log, 
which lists 200 total calls for September 11 detainees, 
indicates at least four instances when a “no contact” or 
busy signal counted as a detainee’s weekly legal call.  
Moreover, the Associate Warden for Programs, the 
ADMAX unit manager, and a second unit counselor 
acknowledged to the OIG that reaching an answering 
machine counted as a completed legal call, although en-
countering a busy signal did not.  This meant that for 
some detainees, if they reached an answering machine 
while trying to obtain an attorney during their one weekly 
telephone call, they would not be permitted another legal 
call for a week. 

Also, according to six September 11 detainees we in-
terviewed, unit counselors unilaterally hung up the tele-
phone when a detainee’s legal call lasted longer than three 
minutes.  The ADMAX SHU unit counselor denied this 
allegation and stated that he did not limit the length of 
detainees’ legal calls.  The Legal Call Log, which is sup-
posed to track the length of detainee legal calls, shows 
most calls lasting at least 5 minutes, with the longest call 
noted as 34 minutes. 

In late November 2001, at least 20 September 11 de-
tainees at the MDC staged a hunger strike to express 
dissatisfaction with their confinement and the conditions 
in the ADMAX SHU, including the restrictive telephone 
policies.  Four of the 19 September 11 detainees we 
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interviewed said they refused food beginning in late 
November 2001 to protest a lack of attorney telephone 
calls, among other issues.  A daily ADMAX SHU report 
filed on November 28, 2001, confirmed the hunger strike, 
and noted that 20 of the September 11 detainees were 
refusing to eat, in part because of concerns about limited 
legal telephone calls.114 

Case Study 2: 

We interviewed a September 11 detainee at the MDC 
who was arrested on September 26, 2001.  He said he 
was originally arrested after the New York JTTF 
executed a search warrant for his apartment.  He 
was suspected of social security fraud, insurance 
fraud, and credit card fraud.  He also was suspected 
of working with others in a scheme to provide funds 
to al Qaeda.  He was immediately transferred to INS 
custody and spent approximately one day at the INS 
Varick Street Service Processing Center.  He told us 
he was never informed as to why he was arrested but 
said he later pleaded guilty to marriage fraud. 

Based on the Legal Call Log, the detainee was not 
offered a legal call until October 15, 2001.  That call 
was listed as a completed 10-minute call.  According 
to the Legal Call Log, the detainee was not offered 
his next legal call until November 7, 2001, which the 
ADMAX SHU Counselor recorded as being refused 
by the detainee.  The log showed that on December 
17, 2001, the detainee made his next legal call, the 
result of which was an incomplete “no answer.”  This 

                                                 
114 We discuss detainee hunger strikes at the MDC in greater detail 

in Section VII of this chapter. 
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detainee refused three legal call offers in January 
2002, according to weekly memoranda that recorded 
the detainees who did not wish to make a legal call. 

The detainee told us that he was given a pro bono 
attorney list by MDC staff in October 2001.  He 
stated that he tried to contact several legal services 
providers on the list, but received no responses when 
he called the numbers listed.  He denied being of-
fered the opportunity to make a legal phone call in 
November 2001.  The detainee also stated that he 
was not allowed to make a social call to his sister for 
the first three months he was incarcerated at the 
MDC.  He said that in December 2001, he finally 
contacted his sister and that by mid-January 2002, his 
sister had obtained legal representation for him, ap-
proximately four months after he entered the MDC. 

 B. Attorney Visits 

The BOP’s classification of September 11 detainees as 
WITSEC inmates also hampered their ability to visit with 
attorneys long after the MDC lifted its initial communi-
cations blackout.  Even though MDC officials developed 
procedures to permit meetings between detainees and 
their attorneys in the ADMAX SHU, the continuing 
confusion on the part of MDC staff who interacted with 
attorneys about the location of detainees made the at-
torneys’ ability to visit their clients more difficult. 

The first attorney visit recorded for a September 11 
detainee at the MDC took place on September 29, 2001.  
The next two attorney visits for different detainees were 
noted on October 10, 2001.  According to the Associate 
Warden for Programs, the MDC did not allow September 
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11 detainees any visitors for about three weeks after the 
terrorist attacks.  During this communications blackout 
period, MDC staff told attorneys who sought to visit 
September 11 detainees that information on the detainees 
was not available.  Instead, MDC staff referred the at-
torneys to the BOP’s National Locator Service, which, as 
we discussed previously, contained no information about 
September 11 detainees due to their WITSEC classifica-
tion. 

By the end of the first week in October 2001 (after the 
communications blackout was lifted), the MDC instituted 
the following new screening procedures to determine 
whether attorneys could meet with September 11 de-
tainees: 

• MDC staff referred an attorney seeking to visit a 
September 11 detainee to the Associate Warden 
for Programs; 

• The Associate Warden called an Assistant United 
States Attorney to verify the credentials of the 
lawyer requesting to visit a detainee in the AD-
MAX SHU; 

• The Associate Warden contacted the attorney to 
verify that the attorney represented a specific de-
tainee or wanted to meet with a certain detainee to 
discuss representation; and  

• If the attorney met the above criteria, the Associ-
ate Warden prepared a memorandum approving 
the attorney’s visit, which she sent to staff sta-
tioned at the MDC’s front desk.  This approval for 
visitations by the Associate Warden also was ef-
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fective for future visits by the attorney to the same 
detainee. 

When an attorney seeking to visit a September 11 de-
tainee arrived at the MDC and provided the name of his 
or her client, the desk officer checked two lists which were 
updated daily:  a general, sanitized roster of all MDC 
inmates that did not include WITSEC/Group 155 inmates, 
and a list of “separatees”—inmates who had been sepa-
rated from the general population for a variety of reasons.  
However, the Associate Warden for Programs, the MDC 
Captain, and MDC reception area staff told the OIG that 
the September 11 detainees were not on either list.  In-
stead, their names were kept on a third list maintained 
elsewhere in the MDC in order to control access to the 
information.  This list was not kept at the MDC reception 
area.  Therefore, if an attorney asked about a detainee 
whose name was not on either of the two daily lists avail-
able to the officer at the front desk, and the attorney had 
not obtained prior approval for visits from the Associate 
Warden, the desk officer told the attorney that the de-
tainee was not present at the facility (when, in fact, the 
detainee may have been incarcerated in the ADMAX 
SHU). 

Five New York-area attorneys told us that they were 
unable to meet with their September 11 detainee clients 
for many weeks because MDC staff told them that their 
clients were not housed at the MDC.  Four of the attor-
neys each represented one detainee and one attorney 
represented several MDC detainees.  According to the 
attorneys, they were not permitted to visit their clients 
during the second week of November 2001, and the first 
weeks of December 2001, February 2002, and March 
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2002.  The attorneys said they were turned away either 
over the telephone or when they showed up at the MDC.  
According to the attorneys, no MDC officials mentioned 
any clearance procedure they needed to follow in order to 
visit their clients. 

Eventually, these attorneys did gain access to their 
clients, and by the time of our May 2002 site visit to the 
MDC, all of the attorneys we interviewed said they were 
not having problems obtaining access to their clients at 
the MDC. 

 C. Pro Bono Attorney List 

As noted above, most of the September 11 detainees 
had not hired attorneys before entering the MDC and, 
consequently, needed to solicit legal representation when 
initially incarcerated in the MDC.  For example, 17 of the 
19 September 11 detainees we interviewed said they did 
not have attorneys when they arrived at the MDC.  The 
remaining two detainees had retained attorneys during 
their stays at other detention facilities before they were 
transferred to the MDC. 

We found that the INS did not consistently provide 
September 11 detainees with lists of attorneys who would 
take immigration clients without compensation (known as 
“pro bono” cases).  Several of the detainees we inter-
viewed said that they did not receive the pro bono lists 
until days or months after their arrival at the MDC.115  

                                                 
115 Eleven of the 19 September 11 detainees we interviewed said 

they received pro bono attorney lists from ADMAX SHU counselors 
within the first month of entering the MDC.  However, four detain-
ees stated that they did not receive the list for more than a month, 
and one detainee stated that he never received a pro bono attorney 
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We also found that the lists they eventually received 
contained significant inaccuracies, including wrong tele-
phone numbers and numbers for attorneys who were 
unwilling or unable to take the September 11 detainees as 
clients because they only handled immigration asylum 
claims. 

As stated previously, the BOP classified the Septem-
ber 11 detainees as pre-trial inmates.  The BOP has no 
policy that requires its staff to provide lists of pro bono 
attorneys to pre-trial inmates arrested by the INS.  On 
the other hand, federal regulations specify that INS 
officers who processed the September 11 detainees after 
they were arrested were responsible for providing the 
detainees “with a list of the available free legal services  
. . .  located in the [INS] district.”116  The Executive 
Office for Immigration Review (EOIR), part of the De-
partment of Justice, maintains lists of pro bono attorneys 
who offer free legal services to immigration detainees in 
each INS District and distributes these lists to detention 
facilities holding immigration detainees.  

In addition, Immigration Judges overseeing removal 
proceedings for the September 11 detainees also are 
required to, “[a]dvise [detainees] of the availability of free 
legal services  . . .  located in the [INS] district.”117  
The INS requires that staff members at all of its deten-
tion facilities, including contract facilities, enable detain-

                                                 
list.  Two September 11 detainees we interviewed were unsure 
when they received the list, and one detainee’s attorney advised him 
not to respond to our question. 

116 8 C.F.R. § 287.3(c). 
117 8 C.F.R. § 240.10(a)(2). 
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ees to make calls to attorneys on the INS-provided pro 
bono list. 

According to the MDC’s Associate Warden for Pro-
grams and the ADMAX SHU Captain, when the BOP 
lifted its restriction on telephone calls for September 11 
detainees on October 1, 2001, MDC staff obtained a list of 
pro bono attorneys from the INS within a week and pro-
vided that list to detainees.  However, the MDC staff we 
interviewed, including the Associate Warden, stated that 
the list contained inaccurate telephone numbers. 

As described above, some detainees told us that their 
calls to attorneys on the pro bono list that resulted in no 
answer, were clearly an inaccurate number, or resulted in 
a refusal to provide legal services counted as the detain-
ees’ legal calls for that week.  Consequently, the inaccu-
rate pro bono attorney list affected detainees’ ability to 
contact counsel in a timely manner.  The Associate War-
den and the ADMAX SHU Captain told the OIG that they 
obtained more accurate pro bono lists from EOIR and the 
INS between mid-October and early November 2001. 

 D. Social Visits 

We found that BOP’s classification of September 11 
detainees as WITSEC/Group 155 inmates, and the re-
sulting confusion this designation caused MDC staff, pre-
vented or delayed many of the detainees’ visits from 
family members. 

In order to schedule a social (as opposed to an attor-
ney) visit, September 11 detainees had to provide a list to 
MDC staff of which family members they wanted to be 
able to visit them.  The same problems that attorneys 
encountered in attempting to visit their clients at the 
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MDC hindered the detainees’ family visits as well.  Three 
detainees we interviewed said family members on their 
lists were told by MDC staff that the detainees were not 
housed at the MDC when, in fact, the detainees were in 
the facility.  

As discussed previously, the BOP made changes in the 
detainees’ classification status at the end of October 2001 
after realizing that its original WITSEC/Group 155 des-
ignations were causing problems for MDC staff in hand-
ling requests for visits from detainees’ attorneys and 
family members.  The BOP also added notations in its 
SENTRY inmate tracking system whenever a September 
11 detainee’s name was queried before staff authorized a 
visit.  The messages were designed to alert MDC staff 
about information that could and could not be released 
about these detainees (e.g., “Special SIS case—do not 
disclose location—notify SIS of inquiry”).  We found, 
however, that the detainees’ redesignation in the BOP 
system did not mean that MDC staff provided better 
assistance to detainees’ visitors.  The MDC’s Associate 
Warden for Programs told the OIG that MDC manage-
ment sought to address the social visitation problem by 
training reception area staff on proper procedures for 
granting visitation to detainee family members.  How-
ever, problems persisted, as illustrated by the following 
case study. 

Case Study 3: 

One September 11 detainee was held at the MDC from 
October 16, 2001, until June 14, 2002.  His wife said she 
experienced repeated problems while attempting to 
visit her husband.  The woman, who took unpaid leave 
from work to travel from her home in New Jersey to 
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the MDC, said that between October and December 
2001 she was told by staff at the MDC visitors’ desk 
that her husband was not incarcerated at the facility 
when, in fact, he was.  When she eventually learned 
her husband was at the MDC, she visited him for the 
first time on December 19, 2001, after being granted a 
“special visit” by the unit manager at a date and time 
outside the normal visiting schedule.  From January 
31 to March 31, 2002, the woman said she was not 
permitted to visit her husband because he was being 
disciplined for failing to stand up for a 4:00 p.m. daily 
count. 

The woman subsequently was permitted to visit her 
husband during the week of April 2, 2002.  However, 
she was not permitted to visit her husband the week of 
May 1, 2002, because she arrived at the MDC on a day 
and at a time that MDC reception area staff told her 
was not the appropriate time to visit detainees held in 
the ADMAX SHU.  The woman told the OIG that she 
assumed this was an appropriate time because it was 
the same day of the week and hour of her previous 
“special visit.”  When she contacted the ADMAX SHU 
unit manager about this particular visitation problem, 
he arranged for another “special visit” which took place 
on May 4, 2002.  On May 9, 2002, the detainee’s wife 
arrived at the MDC to visit her husband but MDC staff 
told her that all the visitation rooms were full.  She was 
asked to wait until after the 4:00 p.m. inmate count for a 
possible visit at 4:30 p.m.  At 4:30 p.m., the reception 
staff told her to go home and call the following day.  On 
May 10, 2002, the detainee’s wife said she was unsuc-
cessful in contacting anyone at the MDC to arrange a 
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visit with her husband.  

As of May 10, 2002, the woman had succeeded in visit-
ing her husband three times during his more than five 
months of confinement in the ADMAX SHU. 

 E. Contact with Foreign Consulates 

Similar to the problems experienced by attorneys 
seeking access to their September 11 detainee clients, the 
BOP’s categorization of these detainees as WITSEC in-
mates inhibited the ability of consular officials to deter-
mine whether individuals from their countries were held 
at the MDC.  Beyond that issue, however, we found that 
MDC staff did attempt to facilitate visits by foreign con-
sulates that requested meetings with detainees from their 
countries.  

The federal government’s policy regarding consular 
access to incarcerated foreign nationals applies whether 
the detainees are in the custody of the BOP or the INS. 
Federal regulations state: 

Every detained alien shall be notified that he or she 
may communicate with the consular or diplomatic 
officers of the country of his or her nationality in 
the United States.  Existing treaties with the fol-
lowing countries  . . .  require immediate com-
munication with appropriate consular or diplomatic 
officers whenever nationals  . . .  are detained in 
removal proceedings, whether or not requested by 
the alien and even if the alien requests that no com-
munication be undertaken in his or her behalf.118 

                                                 
118 8 C.F.R. § 236.1(e). 
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According to Michael Rozos, Chief of the INS’s Long 
Term Review Branch, INS agents who arrested Septem-
ber 11 detainees on immigration violations were required 
to inform the aliens that they had a right to contact con-
sular or diplomatic officers from their country of nation-
ality in the United States.  Rozos acknowledged that if 
aliens express an interest in making such contacts, the 
INS is required to facilitate that request, usually by 
providing the detainee access to a telephone along with 
the number for the appropriate consulate. 

INS regulations specifically provide that an alien de-
tained by the INS “shall be notified that he or she may 
communicate with the consular or diplomatic officers of 
the country of his or her nationality in the United States.”  
Therefore, the INS was responsible for informing the 
September 11 detainees of their rights to contact their 
consular representatives, even for those detainees who 
were first held at BOP facilities like the MDC.  The INS 
uses a form to document that it asked detained aliens if 
they wanted to contact their consulate.119  Of the 44 
A-Files we were able to review for the September 11 
detainees in our MDC sample, only 10 detainees had 
copies of this form in their files. 

BOP policy requires that “whenever it is determined 
that an inmate is a citizen of a foreign country, the War-
den shall permit the consular representative of the coun-
try to visit on matters of legitimate business.  A Warden 
may not deny this privilege even if the inmate is in disci-

                                                 
119 INS Form I-213, “Notice to Arrested or Detained Foreign Na-

tionals Consular Notification and Access.” 
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plinary status.”120  MDC Warden Zenk said that the 
MDC’s role was limited to providing detainees with con-
sular telephone calls upon their request and to facilitate 
detainees’ meetings with consular officials after MDC 
staff conducted appropriate screenings of the consular 
officials.  He said that the MDC did not have responsi-
bility for notifying detainees’ consulates about their in-
carcerations. 

Zenk told the OIG that the MDC was not contacted by 
any foreign consulates about September 11 detainees in 
the two weeks immediately following the September 11 
attacks.  Zenk and the Associate Warden for Programs 
said that beginning in October 2001, all inquiries from 
consulates to the MDC were directed to the Warden’s 
Executive Assistant, who served as the point of contact 
for consular representatives seeking to visit September 
11 detainees at the MDC.  According to Zenk, the MDC 
carefully screened consular personnel before permitting 
them to visit with September 11 detainees.  He said 
consulates were required to submit a written request 
stating the name of the detainee to be visited and the 
names of the visiting consular officials.  When the visi-
tors were approved, the Executive Assistant or the Asso-
ciate Warden for Programs forwarded a memorandum 
officially approving the visits to the MDC’s front desk to 
inform MDC staff of the impending consular visit. 

However, similar to the difficulty experienced by de-
tainees’ attorneys and family members seeking to meet 
with them, the MDC detainees’ designation as WITSEC 
inmates made it difficult for consulates to contact de-

                                                 
120 BOP Program Statement 5267.06, Visiting Regulations. 
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tainees who were citizens of their countries.  For exam-
ple, on October 9, 2001, a consular official met with five 
September 11 detainees at the MDC.  Later that same 
day, the consular official tried to call the MDC Warden to 
discuss the detainees’ cases, but was informed by an MDC 
employee that none of the five detainees was held at the 
MDC.  Instead, the MDC employee gave the consular 
official the telephone number for BOP’s National Inmate 
Locator, which, as discussed previously, did not contain 
information about the September 11 detainees.  

Our review of files maintained by the Warden’s Exec-
utive Assistant shows that between October 1, 2001, and 
May 7, 2002, the MDC received 22 requests for visits from 
9 consulates regarding 24 different detainees.  In addi-
tion, the Pakistani consulate made two requests to meet 
all Pakistani detainees housed at the MDC.  Most of the 
correspondence in the file is annotated to indicate that a 
consular visit was approved or actually occurred.  The 
exceptions were an October 24, 2001, request to visit five 
detainees, and a December 6, 2001, letter requesting vi-
sits with two detainees.  We were unable to determine 
whether these consular visits took place because the let-
ters are not annotated and the MDC did not maintain a 
separate list that reflected consular visits with September 
11 detainees. 

The MDC was not required to affirmatively notify for-
eign consulates that it was detaining citizens from their 
countries who had been arrested in connection with the 
September 11 terrorism investigation.  BOP policy man-
dated only that MDC officials “permit” visits by consular 
officials.  The overwhelming majority of September 11 
detainees were nationals of Pakistan, India, Egypt, and 
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Saudi Arabia.  The international treaties that the United 
States has with these countries do not require mandatory 
notification of the consulate when a foreign national of 
those countries is held in U.S. detention.  

Our review of the 22 visitation requests from consu-
lates received by the MDC from October 2001 to early 
May 2002 showed that only 2 of the requests were from a 
country (United Kingdom) that, by treaty, requires af-
firmative notification.  While we did not determine if the 
INS affirmatively notified United Kingdom consular of-
ficials of these two detentions, we found that these two 
detainees were visited by consular officials from the 
United Kingdom and the MDC complied with BOP poli-
cies in facilitating consular visits for these two detainees. 

VI. ALLEGATIONS OF PHYSICAL AND VERBAL 
ABUSE 

Based on our interviews of 19 September 11 detainees 
and our investigation of allegations of abuse raised by 
several detainees, we believe the evidence indicates a 
pattern of physical and verbal abuse against some Sep-
tember 11 detainees held at the MDC by some correc-
tional officers, particularly during the first months after 
the terrorist attacks.  Although the allegations have been 
declined for criminal prosecution, the OIG is continuing to 
investigate these matters administratively.121 

                                                 
121 The OIG can pursue a complaint either criminally or administra-

tively.  Many OIG investigations begin with allegations of criminal 
activity but, for a variety of reasons, may not result in prosecution.  
When this occurs, the OIG can continue the investigation and treat 
the matter as a case for potential administrative action.  The stand-



268 

 

In this section of the report, we describe our interviews 
of 19 September 11 detainees during our inspection visit 
in May 2002, the investigation conducted by the OIG’s 
Investigations Division regarding specific complaints of 
abuse, and other allegations of abuse that were referred 
to the FBI or BOP for investigation. 

 A. OIG Site Visit 

In connection with this review of the treatment of 
September 11 detainees, our inspection team interviewed 
19 detainees who were being held at the MDC when we 
visited the facility in May 2002.  All 19 detainees com-
plained of some form of abuse.  Twelve complained about 
physical abuse and 10 complained about verbal abuse.  
The complaints of physical abuse ranged from painfully 
tight handcuffs to allegations they were slammed against 
the wall by MDC staff.  The detainees told us that the 
physical abuse usually occurred upon their arrival at the 
MDC, while being moved to and from their cells, or when 
the hand-held surveillance camera was turned off. 

Ten of the 19 detainees we interviewed during our in-
spection visit alleged they had been subjected to verbal 
abuse by MDC staff, consisting of slurs and threats.  
According to detainees, the verbal abuse included taunts 
such as “Bin Laden Junior” or threats such as “you’re 
going to die here,” “you’re never going to get out of here,” 
and “you will be here for 20-25 years like the Cuban 
people.”  They said most of the verbal abuse occurred 
during intake and during movement to and from the 
detainees’ cells.  

                                                 
ard of proof to prove allegations in an administrative case is less than 
the “beyond a reasonable doubt” standard in a criminal case. 
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Our inspection team interviewed 12 correctional offic-
ers about the detainees’ allegations of physical abuse.  
All 12 officers denied witnessing or committing any acts of 
abuse.  Further, they denied knowledge of any rumors 
about allegations of abuse.  The correctional officers we 
interviewed also denied they verbally abused the detain-
ees and denied making these specific comments to the 
detainees. 

 B. OIG Investigation of Abuse 

On October 30, 2001, the OIG reviewed a newspaper 
article in which a September 11 detainee alleged he was 
physically abused when he arrived at the MDC on Octo-
ber 4, 2001.  Based on the allegations in the article, the 
OIG’s Investigations Division initiated an investigation 
into the matter.  When we interviewed the detainee, he 
complained that MDC officers repeatedly slammed him 
against walls while twisting his arm behind his back.  He 
also alleged officers dragged him by his handcuffed arms 
and frequently stepped on the chain between his ankle 
cuffs.  The detainee stated his ankles and wrists were 
injured as a result of the officers’ abuse.  He also identi-
fied three other September 11 detainees who allegedly 
had been abused by MDC staff members. 

We interviewed these three other September 11 de-
tainees.  They stated that when they arrived at the MDC, 
they were forcefully pulled out of the vehicle and slammed 
against walls.  One detainee further alleged that his 
handcuffs were painfully tight around his wrists and that 
MDC officers repeatedly stepped on the chain between 
his ankle cuffs.  Another detainee alleged officers dragged 
him by his handcuffs and twisted his wrist every time they 
moved him.  All three detainees alleged that officers ver-
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bally abused them with racial slurs and threats like “you 
will feel pain” and “someone thinks you have something to 
do with the World Trade Center so don’t expect to be 
treated well.” 

During our investigation of these complaints, we re-
ceived similar allegations from other September 11 de-
tainees.  On February 11, 2002, four September 11 de-
tainees held at the MDC (including one of the detainees 
we interviewed previously) told MDC officers that certain 
MDC officers were physically and verbally abusing them.  
Those complaints were provided to us.  In interviews 
with our investigators, these detainees alleged that when 
they arrived at the MDC in September and October 2001, 
MDC officers forcefully pulled them from the car, 
slammed them into walls, dragged them by their arms, 
stepped on the chain between their ankle cuffs, verbally 
abused them, and twisted their arms, hands, wrists, and 
fingers.  One of the detainees alleged that when he was 
being taken to the MDC’s medical department following a 
4-day hunger strike, an officer bent his finger back until it 
touched his wrist.  Another detainee alleged that when 
he arrived at the MDC, officers repeatedly twisted his 
arm, which was in a cast, and finger, which was healing 
from a recent operation.  He also alleged that when he 
was transferred to another cell in December 2001, officers 
slammed him into a wall and twisted his wrist.122  One 

                                                 
122 This detainee alleged that while being transferred to another cell 

in the MDC in December 2001, two officers threw him against his 
cell wall, twisted his wrist, and placed him in the cell naked and 
without a blanket.  The detainee claimed the officers physically 
abused him because he refused to clean his cell prior to the transfer.  
He claimed the officers’ abuse left a scar on his wrist.  The case was 
referred to the BOP, which interviewed the detainee, reviewed his 



271 

 

detainee claimed his chin was cut open and he had to 
receive stitches because officers slammed him against a 
wall. 

During our investigation, the OIG asked the detainees 
individually to identify the officers who had committed 
the abuse through photographic lineups.  The detainees 
identified many of the same officers as the perpetrators, 
and the OIG focused its investigation on eight officers.  
The OIG interviewed seven of these officers.  Six of them 
denied physically or verbally abusing any of the detainees 
or witnessing any other officer abuse the detainees.  Five 
remembered at least one of the detainees and some of 
them remembered a few of the detainees.  Two officers 
described two detainees as disruptive and uncooperative.  
One of the officers explained that the high-security pro-
cedures in place during the weeks following the Septem-
ber 11 attacks required four officers to physically control 
inmates during all escorts; face them toward the wall 
while waiting for doors, elevators, or the application and 
removal of leg restraints; and place them against the wall 
if they became aggressive during these escorts. 

The seventh officer interviewed by the OIG told us that 
he witnessed officers “slam” inmates against walls and 

                                                 
medical records, and had the detainee’s wrist examined.  The MDC 
medical department did not find a scar on the detainee’s wrist.  The 
BOP also interviewed two officers alleged to have committed the 
abuse and a supervising officer who witnessed the detainee’s trans-
fer.  All three stated that during a routine cell rotation the detainee 
began cursing and threatening the officers.  One officer filed an in-
cident report describing what he characterized as the detainee’s in-
solent and threatening behavior.  The three officers also stated that 
they did not throw the detainee against the wall, twist his wrist, or 
place him in a cell naked and without a blanket. 
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stated this was a common practice before the MDC began 
videotaping the detainees.  He said he did not believe 
these actions were warranted.  He said he told MDC of-
ficers to “ease up” and not to be so aggressive when es-
corting detainees.  He also said he witnessed a super-
vising officer slam detainees against walls, but when he 
spoke with the officer about this practice the officer told 
him it was all part of being in jail and not to worry about 
it.  The seventh officer signed a sworn affidavit to this 
effect.  In a subsequent interview with the OIG, this of-
ficer recharacterized the action as “placing” the detainees 
against the wall, and said he did not want to use the word 
“slam.”  He denied that the officers acted in an abusive 
or inappropriate manner. 

The OIG reviewed the detainees’ medical records.  
The medical records do not indicate that most of the de-
tainees received medical treatment for the injuries they 
asserted they received from officers.  Two of the detai-
nees’ medical records indicate they were treated for 
injuries that they later claimed were caused by officers, 
but the medical records did not indicate that they alleged 
their injuries were caused by officers at the time they 
were treated.  One detainee’s records do not mention the 
cause of the injury and the other detainee’s records state 
the detainee said he was injured when he fell.  In his in-
terview with the OIG, the detainee alleged his chin was 
badly cut when detention officers slammed him against 
the wall.  He said that nobody ever asked him how his 
injury occurred.  The other five detainees did not seek 
treatment for their alleged injuries. 

Based on the scarcity of medical records documenting 
injuries and the lack of evidence of serious injuries to 
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most of the detainees, the U.S. Attorney’s Office for the 
Eastern District of New York and the Civil Rights Divi-
sion declined criminal prosecution in this case.  All of the 
detainees, with the exception of one, now have been re-
moved from the United States.  Nevertheless, the OIG is 
continuing its investigation of these allegations as an ad-
ministrative matter.  Because this case is ongoing, we are 
not describing in detail all the evidence in the case about 
the detainees’ allegations.  However, we believe there is 
evidence supporting the detainees’ claims of abuse, in-
cluding the fact that similar—although not identical— 
allegations of abuse have been raised by other detainees, 
which we describe in the next section. 

 C. FBI and BOP Investigations of Abuse 

Four cases alleging physical abuse of September 11 
detainees at the MDC were referred to the FBI for in-
vestigation.  Another two complaints of abuse were re-
ferred to the BOP’s internal affairs office for review.  As 
we summarize below, the FBI closed three of these cases 
and one FBI case remains open.  The BOP closed one 
case due to the resignation of an employee and closed the 
other as unsubstantiated after conducting an investiga-
tion.  

In each of the four cases assigned to the FBI, the de-
tainee alleged that he was “slammed” against a wall or 
door by MDC correctional officers and was injured as a 
result.  Two of the detainees also alleged that they were 
threatened by MDC correctional officers and incurred 
additional physical abuse, such as being kicked by officers 
or having the chain on their leg restraints stepped on by 
officers.  The detainees’ complaints were forwarded ini-
tially to the Department’s Civil Rights Division, which 
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after a delay in two of the cases assigned them to the FBI 
to investigate.  In two of the cases sent to the FBI, the 
detainees already had been removed by the time the FBI 
received the complaints and were not interviewed.  In 
another case, the detainee was removed six months after 
the FBI received the case, but was not interviewed.  The 
FBI did not attempt to locate these removed detainees or 
to interview the correctional officers.  The Civil Rights 
Division declined prosecution of the three cases, and the 
FBI subsequently closed its investigations. 

In the one case that the FBI has not yet closed, the 
detainee complained in May 2002 that he was slammed 
into a wall, unnecessarily strip searched, and physically 
abused by MDC officers.  The FBI received the case in 
July 2002, and opened an investigation in September 
2002.  As of March 19, 2003, however, the FBI had not 
interviewed the detainee or any officers. 

In one of the cases referred to the BOP, the correc-
tional officer who allegedly physically and verbally abused 
the detainee resigned during the investigation, and as a 
result the BOP closed the matter without further inves-
tigation.  In the other case, the BOP interviewed the de-
tainee, reviewed his medical records, and had his alleged 
injuries medically examined.  The medical department 
did not find any injuries and the detainee’s medical rec-
ords do not indicate any injuries around the time of the 
alleged abuse.  The BOP also interviewed two subjects 
and a supervising officer who witnessed the detainee’s 
transfer.  All three officers denied abusing the detainee 
and stated that during a routine cell rotation, the detainee 
began cursing and threatening the subjects.  The BOP 
closed its investigation as unsubstantiated. 
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Based on the similarity of the allegations in these FBI 
and BOP cases to the ongoing OIG investigation, the OIG 
has decided to complete the investigations of the FBI and 
BOP cases and incorporate the relevant allegations from 
these cases into our ongoing investigation. 

 D. Allegations of Harassment 

All 19 detainees we interviewed also complained of 
other types of harassing behavior by MDC staff while 
they were housed in the ADMAX SHU, such as staff 
banging on their cell doors or telling detainees to “shut 
up” while they were praying.  All 19 detainees told the 
OIG that MDC officers banged on their cell doors for the 
midnight inmate count.  When we questioned MDC staff 
about these allegations, they told us that they were re-
sponsible for ensuring that the detainees were alive dur-
ing the nightly count and that banging on the cell doors 
was their method of waking the detainees.  We confirmed 
that, according to BOP Program Statement 5511.06, In-
mate Accountability, “Staff conducting counts shall en-
sure the observance of a real person and not a ‘dummy.’  
When conducting a count, the staff member must per-
sonally observe a living breathing human body for each 
inmate counted.”  MDC staff told us they banged on the 
cell door to satisfy the BOP’s national policy requirement 
to ensure that a living human body was in each ADMAX 
SHU cell.123 

                                                 
123 BOP national policy requires inmate stand-up counts at least five 

times per day but specifies times for only two of the counts—4:00 
p.m. daily and 10 a.m. on weekends and holidays.  The BOP’s prac-
tice is to conduct at least one of the other counts sometime during 
the hours of darkness. 
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September 11 detainees also told the OIG that their 
afternoon prayers often were interrupted by MDC offic-
ers who conducted a “stand-up count” at 4:00 p.m. daily in 
the ADMAX SHU.  MDC officials said the detainees 
were informed about these daily counts, including the 
midnight count, in a 2-page document containing ADMAX 
SHU policies that each detainee was supposed to receive 
when he first entered the MDC.  However, several de-
tainees told the OIG that they did not sufficiently under-
stand English or they did not realize they were supposed 
to stop praying for the count.  Two September 11 detai-
nees said they were disciplined for not standing up during 
the count by being deprived of social visits.  According to 
MDC records, one detainee had his social visitation priv-
ileges suspended for 60 days, while another detainee had 
his privileges suspended for 90 days. 

When we questioned MDC staff on this subject, one 
Lieutenant said he delayed the afternoon count until the 
detainees had completed their prayers.  All the other 
Lieutenants and correctional officers we interviewed said 
they followed standard BOP regulations and did not delay 
the afternoon count to avoid interfering with detainees’ 
prayers. 

 E. Reporting Allegations of Abuse 

Even though the MDC has a formal process for in-
mates to file complaints of abuse, we found that MDC 
staff failed to inform the September 11 detainees about 
these procedures in a timely manner.  As discussed pre-
viously, the Administrative Remedy Program (ARP) is 
the BOP’s formal procedure for filing allegations of phy-
sical or verbal abuse against facility staff.  While the 
ARP is discussed in the MDC’s facility handbook, only 1 
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of the 19 detainees we interviewed said he received this 
handbook when he arrived at the MDC in October 2001.  
The other 18 detainees we interviewed told us that they 
did not learn about this complaint resolution process until 
they received their facility handbooks several months af-
ter their arrival at the MDC.124 

Of the 19 detainees we interviewed, 5 who said they 
never received facility handbooks told the OIG that they 
only learned about the ARP from other detainees in the 
ADMAX SHU.  Ten detainees said they received a hand-
book four to six months after arriving at the MDC, while 
three other detainees said they received a handbook within 
a month of arriving at the MDC.125  One detainee did not 
respond to the question about when he received a facility 
handbook.  

All 19 detainees told the OIG that they either were in-
formed verbally about ADMAX SHU policies or they 
received a 2-page explanation of the policies instead of the 
complete MDC facility handbook.  We found, however, 
that this 2-page summary of MDC policies did not include 
a description of the ARP process. 

                                                 
124 During intake screening at BOP facilities, a facility handbook 

normally is provided to the inmate and prison staff annotates the 
inmate’s intake form to reflect that the inmate has received the 
handbook.  When we examined the intake forms for the 19 Sep-
tember 11 detainees we interviewed, all forms were annotated to 
reflect that each detainee had received a handbook, which suggested 
that the handbook was given to the inmate but was quickly confis-
cated because it was on the list of forbidden items. 

125 One of these three detainees said he did not receive a handbook 
until he was released into the MDC’s general population in May 
2002. 
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The Associate Warden for Programs told the OIG that 
all September 11 detainees were provided with a hand-
book when they were processed into the MDC.  She sug-
gested that it was possible that correctional officers con-
fiscated the handbook from the detainees as an unac-
ceptable item in their ADMAX SHU cell.  The two-page 
document, “Special Housing Unit Rules and Regula-
tions,” included a list of items that the detainees could 
retain in their ADMAX SHU cells.  These items included 
certain clothing items, facility-provided linen, specified 
personal items, and select hygiene items.  The list of 
permitted items did not include a facility handbook.  
Therefore, according to the Associate Warden for Pro-
grams, because the facility handbook was not on the list, 
correctional officers may have confiscated the handbook.  
On October 17, 2001, the MDC changed its policy to per-
mit detainees to retain the facility handbook in their cells.  
MDC officials could not explain why the detainees said 
that they did not receive the facility handbooks until 
months later.  The Associate Warden also stated that 
some detainees might not have become familiar with the 
ARP process until several months after they arrived at 
the MDC because they did not understand English or had 
not read the handbook. 

 F. MDC Videotapes 

MDC management took some affirmative steps to pre-
vent potential staff abuse by installing security cameras 
in each September 11 detainee’s cell in the ADMAX SHU 
and by requiring MDC staff to videotape all movements of 
detainees to and from their cells.  However, the MDC’s 
policy that permitted staff to destroy or reuse these 
videotapes after 30 days hindered these efforts.  As a re-
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sult, the OIG, MDC management, and others were unable 
to use the videotapes to prove or disprove allegations of 
abuse raised by individual detainees. 

According to interviews with BOP staff, the MDC in-
stalled cameras in its ADMAX SHU cells by mid-October 
2001 pursuant to a national directive issued shortly after 
the September 11 attacks.126  The directive required that 
cameras be installed in each cell housing a September 11 
detainee.  According to BOP and MDC officials, the se-
curity cameras were installed because the video record 
could help protect BOP staff from unfounded allegations 
of abuse.  According to an “al Qaeda Training Manual” 
found by police in Manchester, England, during a search 
of an al Qaeda member’s home, terrorists incarcerated in 
the United States were urged to distract Government 
officials by claiming mistreatment.  Consequently, the 
BOP was concerned that specious allegations of abuse 
would consume valuable administrative and legal re-
sources. 

David Rardin, the former BOP Northeast Region Di-
rector, directed in an October 9, 2001, memorandum to 
Northeast Region Wardens (including the MDC) that any 
movement of a September 11 detainee outside of his cell 
must be videotaped.  According to Rardin’s memoran-
dum, the videotape policy was intended to deter unfound-
ded allegations of abuse made by September 11 detainees 
and to substantiate abuse if it occurred. 

                                                 
126 This policy was communicated by BOP Assistant Director Mi-

chael Cooksey to all BOP Regional Directors in a series of video 
conference calls that occurred between September 13 and Septem-
ber 20, 2001. 
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Rardin also directed that these videotapes of detainee 
movements and tapes of detainees in their cells were to  
be preserved “indefinitely.”  However, by December 18, 
2001, after the MDC had accumulated hundreds of video-
tapes, Mickey Ray, Rardin’s successor as the BOP’s 
Northeast Region Director, revised the policy for retain-
ing surveillance videotapes from “indefinitely” to 30 days, 
except for incidents involving use of force by BOP staff.  
According to instructions from Ray, tapes that showed 
use of force by MDC staff against detainees were to be 
preserved for “evidentiary use.”  Tapes that did not show 
use of force against detainees could be reused on the 31st 
day.  Acting on Ray’s new policy, MDC Warden Zenk 
and the MDC Captain told the OIG that correctional staff 
destroyed hundreds of tapes to free up storage space at 
the MDC. 

Consequently, videotapes that could have helped prove 
or disprove allegations of abuse raised by detainees were 
not available.  The lack of videotape evidence hampered 
the OIG’s investigation of detainee abuse complaints. 

VII. OTHER ISSUES  

 A. Medical Care  

We were unable to assess fully the level or quality of 
medical care provided to the September 11 detainees 
based on the limited documentation in the detainees’ me-
dical files.12786Four September 11 detainees we interview-

                                                 
127 An MDC physician’s assistant interviewed by the OIG in May 

2002 initially said that September 11 detainees were not entitled to 
the same medical or dental care as convicted federal inmates.  How-
ever, in a January 2003 follow-up interview, the physician’s assistant 
denied making those statements to the OIG, and instead asserted 
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ed complained that MDC medical staff provided them 
with over-the-counter pain relievers for every medical 
problem they raised, including toothaches and pain from 
kidney stones.  The detainees alleged that they were not 
offered more effective treatments for their medical con-
ditions.  

One detainee told the OIG that he was given Tylenol 
for a sore throat but was given nothing for an elevated 
temperature associated with the flu.  Another detainee, 
who fractured his hand prior to arriving at the MDC and 
had his cast removed the day before he arrived, claimed 
he received no treatment after informing MDC medical 
staff that he was in pain.  When the detainee’s hand was 
x-rayed in January 2002, the MDC physician’s assistant 
allegedly told him that while the x-ray showed cracks in 
his hand, “we are not going to do anything about it.”  
His MDC medical record showed that an x-ray was taken 
but the accompanying notes in the file were illegible.  
When questioned by the OIG, the physician’s assistant 
said she did not recall making that statement to the de-
tainee.  

When we asked the same physician’s assistant wheth-
er Tylenol was the only pain relief medication offered to 
the detainees, she responded that the MDC’s normal 
practice was to provide medications that are sufficient to 
relieve pain and discomfort.  We interpreted this state-
ment to mean that from the physician assistant’s per-

                                                 
that pretrial inmates are entitled to the same health care as any 
other inmates in BOP custody.  According to BOP Program State-
ment 7331.03 on Pretrial Inmates, “staff shall provide the pretrial 
inmate with the same level of basic medical (including dental), psy-
chiatric, and psychological care provided to convicted inmates.” 
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spective, Tylenol was sufficient to treat most discomfort.  
The physician’s assistant said she dispensed Tylenol to 
the detainee who claimed he was not treated for his hand 
discomfort.  

In keeping with the high-security procedures imple-
mented by the MDC for moving September 11 detainees 
housed in the ADMAX SHU, a detainee’s visit to the 
MDC medical or dental offices required removal of all 
other non-ADMAX SHU inmates from the offices before 
medical or dental staff could conduct diagnostic proce-
dures such as x-rays.  The MDC’s escort requirement 
for September 11 detainees was unique among MDC 
inmates and, according to the physician’s assistant, re-
sulted in delayed medical or dental care for the detainees.  
For example, the physician’s assistant told the OIG about 
a 4-week delay in x-raying a detainee because of the 
manpower-intensive escort requirement.  However, she 
speculated that other reasons also might have delayed a 
detainee’s diagnostic procedure, including an unexpected 
attorney visit.  The physician’s assistant could not recall 
how many detainees were affected by such delays for 
diagnostic services, except that the number was small.  

Interviews with September 11 detainees and MDC 
records confirmed that medical staff made daily rounds 
in the ADMAX SHU.  Beyond that, however, incom-
plete documentation in the facility’s medical files made it 
impossible for us to draw conclusions about the quality of 
medical and dental care provided by MDC staff to Sep-
tember 11 detainees.  

 B. Recreation  

MDC staff provided the limited amount of recreation 
for September 11 detainees required by BOP policy for 
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high-security inmates.  However, the large number of 
detainees housed in the ADMAX SHU, the lack of warm 
clothing, and scheduling conflicts restricted the detain-
ees’ willingness or ability to participate in exercise.  

According to BOP policy, ADMAX SHU detainees are 
entitled to one hour of recreation a day, five days a week.  
MDC staff documented the ADMAX SHU record each 
time they offered recreation to September 11 detainees 
and also noted any refusals by a detainee to participate in 
recreation.  

September 11 detainees told the OIG that lack of 
proper clothing was a major reason why they often re-
fused recreation.  According to all 19 detainees we in-
terviewed, during November and December 2001 the 
short-sleeved shirts they were provided offered insuffi-
cient protection from the cold in the recreation areas in 
the ADMAX SHU, which were located on the top floor of 
the MDC and were open-air.  

Three detainees told the OIG that in January 2002, 
MDC staff began offering jackets to detainees who wanted 
to exercise.  According to 18 ADMAX SHU reports we 
reviewed covering a period from November 9, 2001, to 
January 8, 2002, almost 75 percent of the detainees held 
at any one time in the ADMAX SHU declined recreation 
because it was regularly offered in the early morning 
when conditions were too cold.  

 C. Lighting in the ADMAX SHU  

Eighteen of the 19 detainees we interviewed told the 
OIG that lights in their cells were illuminated at all times, 
even at night.  MDC management told the OIG that 
these lights were necessary to properly operate the secu-
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rity cameras installed in each of the detainees’ cells.  In 
addition, MDC management claimed that it did not have 
the ability to reduce the amount of light in the detainees’ 
cells due to the manner in which the cellblock’s wiring 
was configured.  However, we found that MDC staff was 
able to reduce the amount of light in individual detainee 
cells as early as November 2001, but chose to keep the 
cell lights on 24 hours a day until at least late February 
2002.  

In mid-October 2001, the MDC installed security ca-
meras in each ADMAX SHU cell.  According to Warden 
Zenk, each cell had to be illuminated sufficiently to pro-
vide for effective operation of the cameras.  Each AD-
MAX SHU cell at the MDC has two lights:  a small, 
square “nightlight” immediately inside the cell entrance, 
and a larger, rectangular “main light” in an upper corner 
of the cell.  The nightlight, which is flush with the cell 
wall, is significantly dimmer than the cell’s larger main 
light.  A single switch located in a secure area at the end 
of the range controlled the two lights in all ADMAX SHU 
cells.  While BOP policy provides that ADMAX SHU 
cells should be “adequately lighted,” it does not specify 
the magnitude of lighting or hours of the day when lights 
should be turned on or off.  

Eleven of the 19 detainees we interviewed said both 
lights in their ADMAX SHU cells were illuminated 24 
hours a day until late March or early April 2002.  Two 
detainees told the OIG that the main light in their cells 
was turned off in the evenings beginning in late February 
2002.  The other six detainees we spoke with could not 
specify the date the main cell lights were first turned off 
at night.  A Lieutenant assigned to the ADMAX SHU 
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during this period told the OIG that while he was unsure 
of the date, he remembered that detainees in the AD-
MAX SHU cells cheered when the main lights were first 
turned off in the evening.  

All 19 detainees we interviewed complained about the 
difficulty of sleeping with both lights illuminated at all 
times in their ADMAX SHU cells.  Detainees who were 
transferred to MDC’s general population—which did not 
follow the same cell lighting protocols as the ADMAX 
SHU—told the OIG they were relieved to have the cell 
lights turned off during the evenings.  The detainees 
told the OIG that the constant lighting in their ADMAX 
SHU cells affected them in the following ways:  lack of 
sleep, exhaustion, depression, stress, acute weight loss, 
fevers, panic attacks, rapid heart beat, and reduced eye-
sight.  In addition, according to a November 27, 2001, 
ADMAX SHU report, a September 11 detainee at the 
MDC whom we did not interview requested to see the 
MDC psychologist because he claimed he was suffering 
from sleep deprivation “after several months with the cell 
lights continuously illuminated.”  

When questioned about the issue, Warden Zenk and 
other MDC managers told the OIG that both lights in 
each detainee’s ADMAX SHU cell were illuminated 24 
hours a day until mid-March 2002.  They said that at 
that time, installation of a new electrical circuit permitted 
staff to independently operate the two lights in the cells 
housing September 11 detainees. MDC staff said that 
after mid-March 2002 the main lights in detainees’ cells 
were turned off from 11:00 p.m. until 6:00 a.m. on week-
days, and from 11:00 p.m. until 10:00 a.m. on weekends.  
They said that after mid-March 2002, only the smaller 
nightlight in each detainee’s cell was illuminated 24 hours 
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a day, and this was done to facilitate operation of the 
security cameras.  

However, we found a wide discrepancy among MDC 
staff and other BOP officials as to the date the ADMAX 
SHU cells were rewired to permit independent operation 
of the nightlight and the main light.  Our interviews 
with MDC and BOP staff found:  

•  The MDC facilities manager stated that the two 
sets of cell lights were rewired in late September 
or early October 2001, which allowed the main 
lights in the ADMAX SHU cells to be turned off 
independently from the nightlights; 

•  The MDC Associate Warden for Operations esti-
mated that the lights were rewired between Jan-
uary and February 2002;12887 

•  The MDC electrician who performed the work 
said he rewired the circuits for the lights some-
time in October or November 2001.  While un-
certain of the exact date, he told the OIG that he 
was positive the date was in this 2-month range; 
and 

•  The BOP’s Northeast Region detailed an employ-
ee to the MDC to assist with rewiring the lights in 
the ADMAX SHU cells and installing the security 
cameras.  A Facilities Management Specialist 
from the Northeast Region Office told the OIG 
that he was detailed to the MDC from November 

                                                 
128 A written work order was not used to authorize rewiring the 

switch that controls the lights in the ADMAX SHU cells.  Accord-
ing to MDC management, the work order was conveyed verbally by 
the Associate Warden of Operations. 
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5-9, 2001, and assisted the MDC electrician in 
re-routing the lighting circuits in the ADMAX 
SHU cells so the two cell lights could be operated 
independently.  

The MDC electrician stated that after detainees com-
plained about both lights still being illuminated 24 hours 
a day, he checked the lights in January or February 2002 
and found the rewiring he had performed in October or 
November 2001 was operating so that the larger main 
light in the cells could have been turned off separately 
from the smaller nightlight.  

Warden Zenk responded to the OIG’s findings that 
the main lights could have been turned off by the fall of 
2001 by stating that MDC staff completed rewiring lights 
in the ADMAX SHU cells “by December 1, 2001.”  He 
said that at that point, the circuits for the lights were 
reconfigured for only two selections:  either the night-
light could be turned on or the main light could be turned 
on, but not both lights simultaneously.  

Warden Zenk further explained that while MDC 
management had originally told us that the two lights in 
the ADMAX SHU cells were illuminated 24 hours per 
day until “mid-March 2002,” this date represented the 
time by which all SHU cells, including the second non- 
ADMAX SHU range that did not house September 11 
detainees, were rewired to permit independent operation 
of the two lights.  However, his response does not ex-
plain why 13 of the 19 September 11 detainees we inter-
viewed stated that both lights in their cells were illumi-
nated 24 hours a day until at least late February 2002.  

We concluded that MDC staff had the capability to 
independently operate the lights in the detainees’ AD-
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MAX SHU cells by November 2001.  We based our 
conclusion on interviews with September 11 detainees 
housed in the ADMAX SHU, BOP personnel from the 
Northeast Region Office, and staff at the MDC who 
either performed the rewiring or exercised direct over-
sight over the electrical work.  While MDC management 
claimed that the facility did not have the ability to sepa-
rately operate lights in detainees’ ADMAX SHU cells 
until December 2001, the earliest date in which detainees 
said the main lights were turned off at night was late 
February 2002.  Consequently, we concluded MDC staff 
subjected September 11 detainees to having both cell 
lights illuminated 24 hours a day for several months after 
they had the ability to independently control the lights.  

 D. Personal Hygiene Items  

Five of the 19 September 11 detainees we interviewed 
stated that they were deprived of personal hygiene items.  
According to applicable BOP policies, the MDC should 
have provided each detainee with one fresh towel each 
week and should have allowed each detainee to have one 
bar of soap.  Two detainees stated that they were not 
given towels or soap during their first month in the 
ADMAX SHU.  One detainee complained that he was 
not allowed to keep a toothbrush, towel, or toilet paper in 
his cell.  Another detainee stated that he did not regu-
larly receive soap or toilet paper.  The fifth detainee 
stated that he did not have toilet paper in his cell during 
his first three weeks in the ADMAX SHU.  

The MDC Captain in charge of the ADMAX SHU told 
us that the MDC policy for issuing hygiene supplies to 
September 11 detainees initially was established on Sep-
tember 21, 2001.  According to this policy,  
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The SHU Lieutenant will supervise issuance of hy-
giene supplies every day.  The SHU Officers will en-
sure the inmate receives toilet paper, toothbrush, 
toothpaste, etc.  The security toothbrush is the only 
authorized toothbrush for use on this unit.  The hy-
giene supplies will be provided to the inmate and then 
retrieved by the officers a short time later [emphasis 
added].  

The Captain said that correctional officers issued hy-
giene supplies to the detainees each day according to this 
policy.  He confirmed that all hygiene supplies were re-
moved after use.  Further, he stated that detainees were 
not permitted to keep toilet paper in their cells.  When 
asked about the detainees’ complaints, the Captain ex-
pressed disbelief that detainees failed to receive personal 
hygiene items.  The Captain said the policy was modi-
fied on October 15, 2001, by eliminating the sentence, 
“The hygiene supplies will be provided to the inmate and 
then retrieved by the officers a short time later.”  

 E. Hunger Strikes  

Seven of the 19 September 11 detainees we inter-
viewed stated they participated in a hunger strike while 
housed in the ADMAX SHU as a protest against their 
incarceration and their conditions of confinement.  The 
detainees told the OIG that they were just “immigration 
violators” and not drug dealers or criminals and that 
confinement in the ADMAX SHU was “excessive pun-
ishment.”  

According to BOP policy, an inmate must refuse nine 
consecutive meals before it considers the inmate to be on 
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a hunger strike.12988
 When a detainee or inmate refuses 

nine meals, facility medical staff is required to carefully 
monitor the individual by weighing them daily and check-
ing blood sugar levels frequently.  

The MDC provided us with 18 ADMAX SHU reports 
for information about September 11 detainees on hunger 
strikes.  According to these reports, for a 3-day period 
beginning November 27, 2001, 20 out of 46 detainees in 
the ADMAX SHU declared themselves to be on a hunger 
strike.  Among the reasons cited on the ADMAX SHU 
reports by the detainees for refusing meals were “left for 
over 60 days with no visits from INS or the FBI, uncer-
tainty over their future, confinement in Special Housing 
instead of general population, and limited visits and tel-
ephone calls.”  By November 29, 2001, all of the detain-
ees had ended their hunger strikes, according to the AD-
MAX SHU reports, after many of the detainees received 
visits from their attorneys.  

Case Study 4:  

A September 11 detainee arrived at the MDC on Febru-
ary 17, 2002, and began a hunger strike in late March 
2002.  According to the ADMAX SHU reports, the de-
tainee began his hunger strike to protest his confinement 
in the ADMAX SHU instead of the MDC’s general pop-
ulation and because of the MDC’s limitation on visits and 
telephone calls.  The detainee also was upset because he 
was not allowed to see his wife until she proved that she 
was married to him.  

                                                 
129 BOP Program Statement 5562.04, Inmate Hunger Strikes. 



291 

 

MDC staff began checking the detainee’s blood sugar 
levels daily and offered him liquid nutritional supple-
ments when he refused his ninth consecutive meal.  By 
April 2, 2002, the detainee had missed a total of 17 con-
secutive meals.  We could not determine how many 
more meals he missed because the next available AD-
MAX SHU report was dated April 6, 2002, and contained 
no mention of the continuing hunger strike.  Therefore, 
we infer that the detainee ended his hunger strike some-
time before April 6, 2002.  The detainee told the OIG 
that he could not pinpoint the date he ended his hunger 
strike because he did not have access to a calendar. 

VIII. OIG ANALYSIS 

 In the aftermath of the September 11 attacks, 184 
aliens arrested on immigration charges were confined in 
high-security federal prisons, as opposed to less restric-
tive INS detention facilities.  Eighty-four of these aliens 
were held at the MDC in Brooklyn, New York.  These 
MDC detainees were held under “the most restrictive 
conditions possible,” which included “lockdown” for at 
least 23 hours per day, extremely limited access to tele-
phones, and restrictive escort procedures any time the 
detainees were moved outside their cells.  To this end, 
the MDC created an ADMAX SHU specifically to confine 
the September 11 detainees. 

 The BOP played no role in deciding the security risk 
posed by individual September 11 detainees or their po-
tential connections to terrorism.  As discussed in Chap-
ter 4, these decisions were made by the FBI in consulta-
tion with the U.S. Attorney’s Office in the Southern Dis-
trict of New York and were communicated to the INS, 
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whose agents generally arrested the aliens as part of a 
Joint Terrorism Task Force effort. 

 However, once the FBI characterized a detainee as 
“high interest” and the INS transferred the detainee to 
BOP rather than INS custody, the BOP took responsibil-
ity for the detainee’s confinement.  In the heightened 
state of alert after the terrorist attacks, the BOP com-
bined a series of existing policies and procedures that 
applied to inmates in other contexts and applied them to 
the detainees they received after September 11, such as 
designating September 11 detainees as WITSEC in-
mates. 

 As a threshold matter, we question the criteria (or 
lack thereof ) the FBI used to make its initial designation 
of the potential danger posed by September 11 detainees.  
The arresting FBI agent usually made this assessment 
without any guidance and based on the initial detainee 
information available at the time of arrest.  In addition, 
there was little consistency or precision to the process 
that resulted in detainees being labeled “high interest,” 
“of interest,” or “of undetermined interest.”  While many 
of these decisions needed to be made quickly and were 
based on less than complete information, we believe the 
FBI should have exercised more care in the classification 
process, given the significant ramifications on detainees’ 
freedom of movement and association depending on 
whether they were confined in a high-security facility 
such as the MDC or a less restrictive facility such as 
Passaic (discussed in Chapter 8).  More important, as 
discussed in Chapter 4, the FBI devoted insufficient 
resources to investigating or clearing most of these de-
tainees, resulting in their prolonged confinement under 
extremely high security conditions.  Even after clear-
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ance, the BOP’s delay in notifying the MDC lengthened 
even further these detainees’ stay in the ADMAX SHU. 

 With regard to the conditions of confinement for de-
tainees at the MDC, we appreciate that the influx of 
high-security detainees stretched MDC resources to 
their limit, with MDC staff members often working dou-
ble shifts to monitor the detainees during a highly emo-
tional period of time.  We also appreciate the uncertain-
ty surrounding these detainees and the chaotic conditions 
in the immediate aftermath of the September 11 attacks.  
However, our review raises serious questions about the 
treatment of the September 11 detainees housed at the 
MDC in several regards. 

 First, BOP officials imposed a “communications black-
out” specifically for September 11 detainees within a 
week of the terrorist attacks.  During this blackout pe-
riod, detainees were not permitted to receive any tele-
phone calls, visitors, or mail, or to place any telephone 
calls or send mail.  While we were unable to determine 
the exact length of this communications blackout, it ap-
pears to have lasted several weeks, after which time the 
September 11 detainees were permitted limited attorney 
and social contacts.  During this time, attorneys and fa-
mily members were unable to receive any information 
about these detainees, including where they were being 
held.  While such a policy was within the BOP’s discre-
tion, we question the justification for a total communica-
tions blackout on all these individuals, particularly for the 
length of time that it was imposed.  In addition, the tele-
phone limitations imposed on this group of detainees 
—one legal telephone call per week and one social call 
per month—further hindered the detainees’ ability to 
obtain legal assistance, which posed a significant problem 
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since the majority of the detainees entered the MDC 
without counsel. 

 Second, as noted above, the BOP initially designated 
all September 11 detainees as WITSEC inmates. Usual-
ly, this designation is applied to individuals who agree to 
cooperate with law enforcement by providing testimony 
against criminal suspects.  Application of this WITSEC 
classification to the September 11 detainees, however, re-
sulted in MDC officials continuing to withhold informa-
tion about the detainees’ location, even after the commu-
nications blackout was lifted. 

 This classification frustrated efforts by the detainees’ 
attorneys, family members, and even law enforcement 
officers to determine where the detainees were being 
held.  Because information on WITSEC inmates is tight-
ly restricted, even MDC staff working at the front desk 
in the facility’s lobby did not have access to information 
about the September 11 detainees.  We found that MDC 
staff frequently—and mistakenly—told people who in-
quired about a specific detainee that the detainee was not 
held at the facility when, in fact, the opposite was true.  
Instead, the staff referred the caller or visitor to the 
BOP’s Inmate Locator system for information about 
where an individual detainee was being held.  But WIT-
SEC inmates are not listed in this public system because 
of security reasons, and this prevented attorneys or 
family members from locating these September 11 de-
tainees.  We fault the MDC for not considering in a 
more timely manner the implications of labeling these 
September 11 detainees as WITSEC detainees and for 
not properly communicating to its employees—especially 
its staff who worked the facility’s front desk—about the 
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classification issues affecting September 11 detainees 
and how to properly address inquiries from the public. 

 The BOP tried at least twice to address this situation 
by reclassifying the September 11 detainees, first by 
renaming them “Group 155” inmates.  Even then we 
found the BOP continued to use “WITSEC” as its pri-
mary designation.  On October 31, 2001, the BOP reclas-
sified the detainees as “Special SIS Cases.”  Neither re-
classification alleviated the access issues confronted by 
detainees’ attorneys and family members.  In fact, we 
found that as late as March 1, 2002—more than six 
months after the first September 11 detainees arrived at 
the MDC—the BOP’s initial decision to classify the de-
tainees as WITSEC inmates continued to cause confusion 
and resulted in attorneys being told incorrectly that their 
clients were not being held at the MDC. 

 We understand the MDC’s efforts to follow instruc-
tions from BOP Headquarters and confine the Septem-
ber 11 detainees under secure conditions.  That said, the 
detainees were pretrial inmates, most of whom had not 
obtained legal representation by the time they were con-
fined at the MDC.  Consequently, their designation by 
BOP officials as WITSEC inmates hindered the detain-
ees’ efforts to contact legal counsel and their families.  
We also believe the BOP should have taken timelier and 
more effective steps to address the situation after it rea-
lized the impact this designation was having on the Sep-
tember 11 detainees and the ability of their attorneys and 
families to locate them. 

 Third, with regard to the policies within the MDC for 
confining the September 11 detainees, MDC officials 
used existing BOP policies applicable to inmates in disci-
plinary segregation, and confined the September 11 
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detainees in the ADMAX SHU.  The detainees were 
placed in restraints whenever they were outside their 
cells, including handcuffs, leg irons, and heavy chains.  
Four staff members were required to be present each 
time a detainee was placed into restraints and escorted 
from a cell.  The detainees also were required to remain 
in restraints during their non-contact visits with their at-
torneys or family members. 

 Because of these restrictive conditions, we believe it 
was important for the FBI, INS, and BOP to determine, 
in a reasonable time frame, whether these detainees were 
connected to terrorism or whether they could be cleared 
to be moved from the ADMAX SHU to the MDC’s much 
less restrictive general population.  Yet, detainees re-
mained in the ADMAX SHU for a long period of time 
waiting for the FBI’s clearance process which, as we de-
scribed in Chapter 4, was excessively slow.  Even when 
the FBI cleared the detainees, they remained in the AD-
MAX SHU for days and sometimes weeks longer than 
necessary due to delays between the time the FBI cleared 
a detainee of a connection to terrorism and the time the 
MDC received formal notification of the clearance.  In 
addition, we found that the MDC did not consistently 
follow its established procedures.  Without explanation, 
it released at least four September 11 detainees from the 
ADMAX SHU prior to receiving clearance from the FBI 
that the detainee had no links to terrorism. 

 Fourth, the restrictive conditions imposed by the MDC 
prevented the detainees from obtaining counsel in a time-
ly fashion.  The BOP has no national policy regulating 
the number or length of telephone calls that inmates in 
an ADMAX SHU can make to their attorneys.  Conse-
quently, the policy regulating the frequency and duration 
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of legal telephone calls established by the MDC for Sep-
tember 11 detainees—while complying with very broad 
BOP national standards—severely limited the detainees’ 
ability to obtain and consult with legal counsel. 

 As mentioned previously, most September 11 detain-
ees did not have legal representation prior to their deten-
tion at the MDC (only 2 of the 19 detainees we inter-
viewed had hired legal counsel before they entered the 
MDC).  The MDC imposed a policy that permitted Sep-
tember 11 detainees housed in the ADMAX SHU only 
one legal call per week.  This type of policy is more ap-
propriate for pre-trial inmates who have obtained counsel 
prior to their incarceration rather than for inmates like 
the September 11 detainees who needed to find counsel. 

 Further complicating the detainees’ efforts to obtain 
counsel, the pro bono attorney lists provided September 
11 detainees by the INS through EOIR contained inac-
curate and outdated information.  As a result, detainees 
often used their sole legal call during a week to try to 
contact one of the legal representatives on the pro bono 
list, only to find that the attorneys either had changed 
their telephone number or did not handle the particular 
type of immigration situation faced by the detainees.  In 
addition, detainees complained that legal calls that re-
sulted in a busy signal or calls answered by voicemail 
counted as their one legal call for that week.  When 
questioned about this, MDC officials gave differing re-
sponses about whether or not reaching an answering ma-
chine counted as a completed legal call.  We believe that 
counting calls that only reached a voicemail, resulted in a 
busy signal, or went to the wrong number was unduly 
restrictive and inappropriate. 
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 In addition, the manner in which the MDC inquired 
whether the detainees wanted to place a legal call was 
unclear and inappropriate.  In many instances, the unit 
counselor inquired whether September 11 detainees in 
the ADMAX SHU wanted their weekly legal call by ask-
ing, “are you okay?”  For some period, several detainees 
told the OIG that they did not realize that an affirmative 
response to this rather casual question meant they opted 
to forgo their legal call for that week.  We believe the 
BOP should have asked the detainees directly “do you 
want a legal telephone call this week?” rather than rely-
ing on the detainees to decipher that a shorthand state-
ment “are you okay?” meant “do you want to place a legal 
telephone call?” 

 Our review determined that the MDC officials recog-
nized their obligation to permit representatives from fo-
reign consulates to visit with detainees and established a 
clearance procedure to facilitate these visits.  However, 
we found that consular representatives experienced the 
same difficulties as attorneys in obtaining access to de-
tainees due to the BOP’s categorization of the detainees 
as WITSEC inmates.  In addition, the MDC’s classifica-
tion of detainee calls to their consulates as “social calls” 
severely limited the detainees’ ability to contact their 
consulates in a timely manner, given the MDC’s limit of 
one social call per month for detainees. 

 Fifth, the restrictive BOP policies and the classifica-
tion of September 11 detainees also hindered family vi-
sits.  Although MDC management tried to train recep-
tion area staff on proper procedures for granting visita-
tion to detainee family members, problems persisted 
even many months after September 11. 



299 

 

 Sixth, with regard to allegations of physical and verbal 
abuse, we concluded that the evidence indicates a pattern 
of abuse by some correctional officers against some Sep-
tember 11 detainees, particularly during the first months 
after the attacks.  Most detainees we interviewed at the 
MDC alleged that MDC staff physically abused them.  
Many also told us that that MDC staff verbally abused 
them with such taunts as “Bin Laden Junior” or with 
threats such as “you will be here for the next 20-25 years 
like the Cuban people.”  Although most correctional offi-
cers denied such physical or verbal abuse, the OIG’s 
ongoing investigation of complaints of physical abuse de-
veloped significant evidence that it had occurred, partic-
ularly during intake and movement of prisoners.13089 

 Seventh, MDC staff failed to inform detainees in a 
timely manner about the process for filing complaints 
about their treatment.  Only 1 of the 19 detainees we in-
terviewed said he received a facility handbook when he 
arrived that described the formal complaint process.  
Ten detainees told the OIG they did not learn about the 
complaint resolution process until they received their fa-
cility handbook 4 to 6 months after arriving at the MDC. 

 The Associate Warden for Programs told the OIG that 
all September 11 detainees received a facility handbook 
when they were processed into the MDC.  Yet, even if 
the detainees received handbooks, staff apparently con-
fiscated them as unacceptable items to retain in their 
ADMAX SHU cells.  In addition, we found that a 2-page 
summary of MDC policies distributed to many of the 
                                                 

130 To date, our investigation has not uncovered any evidence that 
the physical or verbal abuse was engaged in or condoned by anyone 
other than the correctional officers who committed it.  However, 
our investigation is still ongoing. 



300 

 

detainees did not contain information about how to file a 
formal complaint.  The haphazard fashion in which MDC 
staff handled dissemination of the facility handbook im-
peded the detainees’ ability to seek review for their com-
plaints about conditions of confinement at the MDC.  If 
the detainees were not permitted to keep the facility 
handbook in their cells for security reasons, the MDC’s 
2-page summary of facility policies should have included 
information that described the process for filing a formal 
complaint. 

 Eighth, MDC staff appropriately took affirmative 
steps to prevent potential staff abuse against September 
11 detainees—and protect MDC staff from unfounded 
allegations of abuse—by installing security cameras in 
each detainee’s cell and by requiring staff to videotape all 
detainee movements outside their ADMAX SHU cells.  
However, the BOP’s decision to permit MDC staff to de-
stroy or reuse these videotapes after 30 days hampered 
the usefulness of the videotape system to prove or dis-
prove allegations of abuse raised by individual detainees.  
We understand the difficulty in storing the hundreds of 
videotapes the MDC accumulated after several months of 
taping the detainees.  But the decision to recycle or de-
stroy the videotapes created problems regarding allega-
tions of physical abuse at the MDC.  Detainees were un-
able to use videotape evidence to support allegations of 
abuse filed more than 30 days after an alleged incident.  
Similarly, MDC staff had more difficulty refuting abuse 
allegations raised by detainees if the complaint was filed 
more than 30 days after the incident. 

 Given the proactive steps taken to prevent or docu-
ment incidents of physical abuse against September 11 
detainees, we believe rescinding the videotape retention 
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policy was unwise.  If BOP and MDC management 
wanted to refute detainee allegations of abuse using vi-
deotape evidence, it was shortsighted on their part to 
assume that all such allegations would be made and re-
solved within 30 days. 

 Ninth, we found that recreation offered to the Sep-
tember 11 detainees was limited due to BOP security 
policies, the limited number of recreation cells within the 
ADMAX SHU, and lack of proper clothing that led de-
tainees to regularly refuse recreation because it was 
offered most often in the early morning hours when it 
was colder in the open-air recreation cells. 

 Tenth, MDC staff subjected the September 11 de-
tainees to having both lights illuminated in their cells 24 
hours a day for several months longer than necessary, 
even after electricians rewired the ADMAX SHU range.  
Our review determined that, despite the initial represen-
tations to us by MDC officials, the MDC was able to re-
duce the amount of light in an individual detainee’s cell as 
early as November 2001, but instead kept both cell lights 
illuminated until at least mid-March 2002.  Eighteen of 
the 19 detainees we interviewed complained to the OIG 
about the difficulty of sleeping with both lights illumi-
nated 24 hours a day, citing exhaustion, depression, 
stress, and sleep deprivation.  The MDC had little rea-
son for keeping the lights constantly illuminated for as 
long as it did. 

 In sum, we recognize the uncertainties and confusion 
surrounding the initial policies and treatment relating to 
these September 11 detainees.  Much about these de-
tainees was unknown, and the BOP had to accept the 
FBI’s loosely applied assessment of these detainees as 
“of interest” to the terrorism investigation.  However, 
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while we fault the FBI for the slowness of the clearance 
process, we believe the blackout and the initial WITSEC 
designation that the BOP imposed for several weeks was 
excessive, particularly because many of these detainees 
had no counsel or any contact with families.  We also be-
lieve that the BOP instituted excessively restrictive poli-
cies on the detainees, particularly regarding telephone 
privileges.  In addition, the BOP did not provide ade-
quate information about the location of the detainees to 
the detainees’ attorneys or their family members.  These 
policies hindered the detainees’ ability to obtain and 
consult with legal counsel and were more appropriate for 
detainees who had attorneys prior to arriving at the 
MDC.  We also believe that some of the detainees were 
subject to physical or verbal abuse.  Finally, we believe 
that some of the conditions of confinement were unnec-
essarily severe, such as two lights constantly illuminated 
in the detainees’ cells.  While the chaotic situation and 
the uncertainties surrounding the detainees’ role in the 
September 11 attacks and the potential for additional 
terrorism explain some of these problems, they do not 
explain or justify all of them.  We believe that the De-
partment and the BOP should consider these issues 
carefully in an effort to avoid similar problems in the 
future. 

*  *  *  *  * 

CHAPTER NINE 

OIG RECOMMENDATIONS 

 We recognize the tremendous challenges the FBI, 
INS, BOP, and other Department components faced as 
they responded to the September 11 attacks and mobi-
lized to prevent additional attacks during a chaotic peri-
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od.  We also recognize the dedication exhibited by many 
Department employees in response to the attacks.  
Without diminishing their contributions in any way, we 
believe the Department can learn from the experience in 
the aftermath of the September 11 attacks, and we there-
fore offer a series of recommendations to address the 
issues we examined in our review. 

I. UNIFORM ARREST AND DETAINEE CLASSIFI-
CATION POLICIES 

 The FBI New York Field Office and its Joint Terror-
ism Task Force (JTTF) aggressively pursued thousands 
of PENTTBOM leads in the weeks and months after the 
terrorist attacks.  Many leads that resulted in an alien’s 
arrest on immigration charges were quite general in 
nature, such as a landlord reporting suspicious activity 
by an Arab tenant.  However, we found the FBI and 
INS in New York City did little to distinguish the aliens 
arrested as the subjects of PENTTBOM leads or where 
there was evidence of ties to terrorism from those en-
countered coincidentally to such leads with no indication 
of any ties to terrorism. 

 The FBI’s New York Field Office took an aggressive 
stance when it came to deciding whether any aliens ar-
rested on immigration charges were “of interest” to its 
terrorism investigation.  Witnesses both inside and out-
side the FBI told us that the New York FBI interpreted 
and applied the term “of interest” to the September 11 
investigation quite broadly.  Consequently, all aliens in 
violation of their immigration status that the JTTF en-
countered in the course of pursuing PENTTBOM leads 
—whether or not the subjects of the leads—were arrest-
ed, classified as September 11 detainees, and subjected to 
the full FBI clearance investigation, regardless of the 
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factual circumstances of the aliens’ arrest or the absence 
of evidence connecting them to the September 11 attacks 
or terrorism.  This contrasted with procedures used 
elsewhere in the country, where aliens were assessed 
individually before being considered “of interest” to the 
terrorism investigation and therefore subject to the full 
FBI clearance investigations. 

 Moreover, the FBI’s initial “interest” classification 
had an enormous impact on the detainees because it 
determined whether they would be housed in a high- 
security BOP facility like the MDC or in a less restrictive 
setting like Passaic.  In addition, the decision to label an 
alien a “September 11 detainee” versus a “regular immi-
gration detainee” significantly affected whether bond 
would be available and the timing of the detainee’s re-
moval or release. 

1. We believe the Department and the FBI should 
develop clearer and more objective criteria to 
guide its classification decisions in future cases 
involving mass arrests of illegal aliens in connec-
tion with terrorism investigations.  For example, 
the FBI could develop generic screening protocols 
(possibly in a checklist format) to help agents 
make more consistent and uniform assessments of 
an illegal alien’s potential connections to terror-
ism.  These protocols might require some level of 
evidence linking the alien to the crime or issues in 
question, and might include an FBI database 
search or a search of other intelligence and law 
enforcement databases. 

 In addition, the FBI should consider adopting a 
tiered approach to detainee background investi-
gations that acknowledges the differing levels of 
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inquiry that may be appropriate to clear different 
detainees of connections to terrorism.  For ex-
ample, a more streamlined inquiry might be ap-
propriate when the FBI has no information that a 
detainee has ties to terrorism, while a more com-
prehensive background investigation would be 
appropriate in other cases. 

2. The FBI should provide immigration authorities 
(now part of the Department of Homeland Secu-
rity (DHS)) and the BOP with a written assess-
ment of an alien’s likely association with terrorism 
shortly after an arrest (preferably within 24 
hours).  This, in turn, would assist the immigra-
tion authorities in assigning the detainee to an 
appropriate detention facility and the BOP in de-
termining the appropriate security level within a 
particular facility.  In addition, the FBI should 
promptly communicate any changes in its assess-
ment of the detainee’s connection to terrorism so 
that the DHS and BOP can make appropriate ad-
justments to the detainee’s conditions of confine-
ment. 

3. The FBI did not characterize many of the Sep-
tember 11 detainees’ potential connections to ter-
rorism and consequently they were treated as “of 
undetermined interest” to the terrorism investi-
gation.  In these cases the INS, in an under-
standable abundance of caution, treated the alien 
as a September 11 detainee subject to the “hold 
until cleared/no bond” policies applicable to all 
September 11 detainees.  This lack of a charac-
terization by the FBI also resulted in prolonged 
confinement for many detainees, sometimes under 
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extremely harsh conditions.  Unless the FBI la-
bels an alien “of interest” to its terrorism inves-
tigation within a limited period of time, we believe 
the alien should be treated as a “regular” immi-
gration detainee and processed according to rou-
tine procedures.  In any case, the DHS should es-
tablish a consistent mechanism to notify the FBI 
of its plans to release or deport such a detainee. 

II. INTER-AGENCY COOPERATION ON DETAINEE 
ISSUES 

 The INS relied on the FBI to provide evidence about 
the detainees that it could use in bond and removal pro-
ceedings.  When this information was not forthcoming in 
a timely manner, the INS had to request multiple con-
tinuances in bond hearings and other immigration pro-
ceedings in an effort to maintain the detainees in custody.  
In many of these cases, the INS’s arguments against 
granting bond to the Immigration Court were based on 
little more than the fact the detainees were arrested in 
connection with PENTTBOM leads. 

4. Unless the federal immigration authorities, now 
part of the DHS, work closely with the Depart-
ment and the FBI to develop a more effective pro-
cess for sharing information and concerns, the 
problems inherent in having aliens detained under 
the authority of one agency while relying on an 
investigation conducted by another agency can 
result in delays, continuing conflicts, and concerns 
about accountability.  At a minimum, we recom-
mend that immigration officials in the DHS enter 
into an Memorandum of Understanding (MOU) 
with the Department and the FBI to formalize 
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policies, responsibilities, and procedures for man-
aging a national emergency that involves alien 
detainees.  An MOU should specify a clear chain 
of command for any inter-agency working group.  
Further, the MOU should specify information 
sharing and reporting requirements for all mem-
bers of such an inter-agency working group. 

III. FBI CLEARANCE PROCESS 

 While we appreciate the enormous demands placed on 
the FBI in the aftermath of the terrorist attacks, we 
found the FBI did not adequately staff or assign suffi-
cient priority to its process for clearing September 11 
detainees of a connection to terrorism.  Agents respon-
sible for clearance investigations often were assigned to 
other duties, which substantially delayed the completion 
of detainee clearance investigations.  Even after the 
clearance decisions were centralized at FBI Headquar-
ters, FBI officials failed to provide sufficient resources to 
complete the detainee clearance process in a timely 
manner.  The FBI took, on average, 80 days to clear a 
September 11 detainee. 

5. We believe it critical for the FBI to devote suffi-
cient resources in its field offices and at Head-
quarters to conduct timely clearance investiga-
tions on immigration detainees, especially if the 
Department institutes a “hold until cleared” poli-
cy.  The FBI should assign sufficient resources 
to conduct the clearance investigations in a rea-
sonably expeditious manner, sufficient resources 
to provide timely information to other agencies (in 
this case, additional FBI agents to support the 
SIOC Working Group), and sufficient resources to 
review in a timely manner the results of inquiries 
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of other agencies (in this case, completed CIA 
checks).  In addition, FBI Headquarters officials 
who coordinated the detainee clearance process 
and FBI field office supervisors whose agents 
were conducting the investigations should impose 
deadlines on agents to complete background in-
vestigations or, in the alternative, reassign the 
cases to other agents. 

6. We understand the resource constraints confron-
ting the Department in the days and weeks im-
mediately following the September 11 attacks.  
We also recognize that decisions needed to be 
made quickly and often without time to consider 
all the ramifications of these actions.  However, 
within a few weeks of the terrorist attacks it be-
came apparent to many Department officials that 
some of the early policies developed to support 
the PENTTBOM investigation were causing pro-
blems and should be revisited.  Examples of ar-
eas of concern included the FBI’s criteria for ex-
pressing interest in a detainee and the “hold until 
cleared” policy.  We believe the Department 
should have, at some point earlier in the PENT-
TBOM investigation, taken a closer look at the 
policies it adopted and critically examined the 
ramifications of those policies in order to make 
appropriate adjustments.  We recommend that 
the Department develop a process that forces it to 
reassess early decisions made during a crisis situ-
ation and consider any improvements to those 
policies. 
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IV.  NOTICES TO APPEAR 

 Under federal regulation, the INS was required to 
decide whether to file immigration charges against an 
alien within 48 hours of his arrest.  However, the reg-
ulation contained no requirement with respect to when 
the INS must notify the alien or Immigration Court 
about the charges.  No statute or regulation explicitly 
stated when the INS was required to serve the Notice to 
Appear (NTA) on the alien or the Immigration Court.  
We found the INS did not consistently serve September 
11 detainees with NTAs within its stated goal of 72 hours 
after arrest.  Part of the delay can be traced to the 
INS’s practice in the first several months after the ter-
rorist attacks to having all NTAs reviewed for legal suffi-
ciency at INS Headquarters.  Another factor was the 
miscommunication that resulted when detainees arrested 
in New York City were transferred to the INS Newark 
District without having been served NTAs.  INS New-
ark District officials assumed the detainees had been 
served in New York, while INS New York District offi-
cials incorrectly assumed that INS Headquarters had 
forwarded the NTAs to the INS Newark District for 
service.  These delays affected the detainees’ ability to 
obtain legal counsel and postponed the detainees’ oppor-
tunity to seek a bond re-determination hearing.  

7. We recommend that the immigration authorities 
in the DHS issue instructions that clarify, for fu-
ture events requiring centralized approvals at a 
Headquarters’ level, which District or office is re-
sponsible for serving NTAs on transferred detain-
ees:  either the District in which the detainee was 
arrested or the District where the detainee is 
transferred. 
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8. We recommend that the DHS document when the 
charging determination is made, in order to de-
termine compliance with the “48-hour rule.”  We 
also recommend that the DHS convert the 72- 
hour NTA service objective to a formal require-
ment.  Further, we recommend that the DHS 
specify the “extraordinary circumstances” and the 
“reasonable period of time” when circumstances 
prevent the charging determination within 48 
hours.  We also recommend that the DHS pro-
vide, on a case-by-case basis, written justification 
for imposing the “extraordinary circumstances” 
exception and place a copy of this justification in 
the detainee’s A-File. 

V. RAISING ISSUES OF CONCERN TO SENIOR 
DEPARTMENT OFFICIALS 

 Department officials established the “hold until 
cleared” policy believing that the FBI’s clearance process 
for September 11 detainees would take just a few days.  
However, in many cases the clearance process stretched 
on for months and created dilemmas for INS attorneys 
who handled bond and removal proceedings.  The slow 
pace of the FBI’s background investigations, coupled 
with the lack of individualized evidence connecting spe-
cific detainees to terrorism, left INS attorneys with little 
evidence to argue for continued confinement of the de-
tainees. 

 The evidence indicated that attorneys in the INS’s 
Office of General Counsel made efforts to raise with some 
Department officials the issue of whether the INS could 
refuse to accept bond set by an Immigration Judge when 
the Government failed to appeal or block a detainee’s 
departure from the country when he had received a final 
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removal order.  Yet, when these efforts were unsuc-
cessful, INS officials did not raise the issue at higher 
levels in the Department or submit their legal concerns 
in writing until months later. 

9. We recommend that Offices of General Counsel 
throughout the Department establish formal pro-
cesses for identifying legal issues of concern—like 
the perceived conflict between the Department’s 
“hold until cleared” policy and immigration laws 
and regulations—and formally raise significant 
concerns, in writing, to agency senior manage-
ment and eventually Department senior manage-
ment for resolution.  Such processes will be even 
more important now that immigration responsi-
bilities have transferred from the Department to 
the DHS. 

VI.  BOP HOUSING OF DETAINEES 

 At least 84 September 11 detainees arrested on im-
migration charges in connection with the September 11 
investigation were confined at the MDC.  The BOP 
housed these detainees in its ADMAX SHU under ex-
tremely restrictive conditions.  While the BOP played 
no role in deciding which detainees were “of interest” or 
“of high interest” to the FBI, once detainees were trans-
ferred to one of its facilities the BOP assumed respon-
sibility for the detainees’ conditions of confinement. 

 The BOP combined a series of existing policies and 
procedures that applied to inmates in other contexts to 
create highly restrictive conditions of confinement for 
September 11 detainees held at the MDC and other BOP 
facilities.  For example, the BOP initially designated 
September 11 detainees as witness security (WITSEC) 
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inmates, a categorization that restricted public know-
ledge of and access to the detainees.  This designation 
frustrated efforts by detainees’ attorneys, family mem-
bers, consular officials, and even law enforcement officers 
to determine the detainees’ location, given how tightly 
information about WITSEC inmates is held.  In addi-
tion, the BOP’s initial communications blackout and its 
policy of permitting detainees one legal call per week 
(coupled with arbitrary policies on whether reaching an 
answering machine counted as the legal call), severely 
limited the detainees’ ability to contact and consult with 
legal counsel. 

10. We recommend that the BOP establish a unique 
Special Management Category other than WIT-
SEC for aliens arrested on immigration charges 
who are suspected of having ties to terrorism.  
Such a classification should identify procedures 
that permit detainees’ reasonable access to tele-
phones more in keeping with the detainees’ status 
as immigration detainees who may not have re-
tained legal representation by the time they are 
confined rather than as pre-trial inmates who 
most likely have counsel.  In addition, BOP offi-
cials should train their staff on any new Special 
Management Category to avoid repeating situa-
tions such as when MDC staff mistakenly inform-
ed people inquiring about a specific September 11 
detainee that the detainee was not held at the fa-
cility. 

11. Given the highly restrictive conditions under which 
the MDC housed September 11 detainees, and the 
slow pace of the FBI’s clearance process, we be-
lieve the BOP should consider requiring written 
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assessments from immigration authorities and the 
FBI prior to placing aliens arrested solely on im-
migration charges into highly restrictive condi-
tions, such as disciplinary segregation in its AD-
MAX SHU.  Absent such a particularized assess-
ment from the FBI and immigration authorities, 
the BOP should consider applying its traditional 
inmate classification procedures to determine the 
level of secure confinement required by each de-
tainee. 

12. We found delays of days and sometimes weeks 
between when the FBI notified the BOP that a 
September 11 detainee had been cleared of ties to 
terrorism and when the BOP notified the MDC 
that the detainee could be transferred from its 
ADMAX SHU to the facility’s general population, 
where conditions were decidedly less severe.  We 
recommend that BOP Headquarters develop pro-
cedures to improve the timeliness by which it in-
forms local BOP facilities when the detention con-
ditions of immigration detainees can be normal-
ized. 

13. We found evidence indicating a pattern of physical 
and verbal abuse by some MDC corrections staff 
against some September 11 detainees.  While the 
OIG is continuing its administrative investigation 
into these matters, we believe MDC and BOP 
management should take aggressive and proac-
tive steps to educate its staff on proper methods 
of handling detainees (and inmates) confined in 
highly restrictive conditions of confinement, such 
as the ADMAX SHU.  The BOP must be vigilant 
to ensure that individuals in its custody are not 
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subjected to harassment or more force than nec-
essary to accomplish appropriate correctional ob-
jectives. 

14. BOP and MDC officials anticipated that some 
September 11 detainees might allege they were 
subject to abuse during their confinement.  Con-
sequently, they took steps to help prevent or re-
fute such allegations by installing cameras in each 
ADMAX SHU cell and requiring staff to vide-
otape all detainees’ movements outside their cells.  
Unfortunately, the MDC destroyed the tapes af-
ter 30 days.  We recommend that the BOP issue 
new procedures requiring that videotapes of de-
tainees with alleged ties to terrorism housed in 
ADMAX SHU units be retained for at least 60 
days. 

15. We recommend that the BOP ensure that all im-
migration detainees housed in a BOP facility re-
ceive full and timely written notice of the facility’s 
policies, including procedures for filing complaints.  
We found that the MDC failed to consistently pro-
vide September 11 detainees with details about its 
Administrative Remedy Program, the formal pro-
cess for filing complaints of abuse. 

16. Some MDC correctional staff asked detainees 
“are you okay” as a way to inquire whether they 
wanted their once-a-week legal telephone call.  
Detainees told the OIG that they misunderstood 
this question and, consequently, unknowingly 
waived their opportunity to place a legal call.  We 
recommend that the BOP develop a national poli-
cy requiring detainees housed in SHUs to affirm 
their request for or refusal of a legal telephone 
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call, and that such affirmance or refusal be rec-
orded in the facility’s Legal Call Log. 

17. We recommend that the MDC examine its AD-
MAX SHU policies and practices in light of the 
September 11 detainees’ experiences to ensure 
their appropriateness and necessity.  For exam-
ple, we found that while the MDC offered Sep-
tember 11 detainees exercise time in the facility’s 
open-air recreation cell, they failed to provide 
suitable clothing during the winter months that 
would enable the detainees to take advantage of 
this opportunity.  In addition, we found that the 
MDC kept both lights on in the detainees’ cells 24 
hours a day for several months after they had the 
ability to turn off at least one of the cell lights. 

VII. OVERSIGHT OF DETAINEES HOUSED IN CON-
TRACT FACILITIES 

18. INS Newark District staff conducted insufficient 
and irregular visits to September 11 detainees 
held at Passaic.  We also found that Passaic offi-
cials did not always inform Newark staff when 
detainees were placed in the SDU and that New-
ark officials did not always maintain required 
records for SDU detainees. Consequently, New-
ark staff was unable to consistently monitor de-
tainee housing conditions, health issues, or resolve 
complaints.  We recommend that the DHS amend 
its detention standards to mandate that District 
Detention and Removal personnel visit immigra-
tion detainees at contract facilities like Passaic 
frequently, with special emphasis on those de-
tainees placed in SDUs, in order to monitor mat-
ters such as housing conditions, health concerns, 
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and complaints of abuse. District visits should in-
clude an interview of and a review of the records 
for detainees housed in SDUs.  We further rec-
ommend that the DHS issue procedures to man-
date that contract detention facilities transmit 
documentation to the appropriate DHS field office 
that describes the reasons why immigration de-
tainees have been sent to SDUs. 

19. We recommend that DHS field offices conduct 
weekly visits with detainees arrested in connec-
tion with a national emergency like the Septem-
ber 11 attacks to ensure that they are housed ac-
cording to FBI threat assessments and BOP clas-
sifications (or other appropriate facility classifica-
tion systems).  In addition, the DHS should en-
sure that the detainees have adequate access to 
counsel, legal telephone calls, and visitation privi-
leges consistent with their classification. 

VIII. OTHER ISSUES 

20. How long the INS legally could hold September 
11 detainees after they have received final orders 
of removal or voluntary departure orders in order 
to conduct FBI clearance checks was the subject 
of differing opinions within the INS and the De-
partment.  A February 2003 opinion by the De-
partment’s Office of Legal Counsel concluded, 
however, that the INS could hold a detainee be-
yond the normal removal time for this purpose.  
That issue is also a subject in an ongoing lawsuit. 

 Regardless of the outcome of the court case, we 
concluded that the Department failed to turn its 
attention in a timely manner to the question of its 
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authority to detain such individuals.  Where poli-
cies are implemented that could result in the pro-
longed confinement of illegal aliens, we recom-
mend that the Department carefully examine, at 
an early stage, the limits on its legal authority to 
detain these individuals. 

21. The INS failed to consistently conduct Post-Order 
Custody Reviews of September 11 detainees held 
more than 90 days after receiving final orders of 
removal.  These custody reviews are required by 
immigration regulations to assess if detainees’ 
continued detention is warranted.  We under-
stand that under Department policy in effect at 
the time, the INS was not permitted to remove 
September 11 detainees until it received FBI 
clearances.  We believe the INS nevertheless 
should have conducted the custody reviews, both 
because they are required by regulation and be-
cause such reviews may have alerted Department 
officials even more directly that a number of al-
iens were being held beyond the 90-day removal 
period.  We recommend that the DHS ensure that 
its field offices consistently conduct Post-Order 
Custody Reviews for all detainees who remain in 
its custody after the 90-day removal period. 
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CHAPTER TEN 

CONCLUSIONS 

 In the aftermath of the September 11 terrorist at-
tacks, the Department of Justice used the federal im-
migration laws to detain aliens who were suspected of 
having ties to the attacks or terrorism in general.  More 
than 750 aliens who had violated immigration laws were 
arrested and detained in connection with the FBI’s in-
vestigation into the attacks, called PENTTBOM.  Our 
review examined the treatment of these detainees, in-
cluding their processing, bond decisions, the timing of 
their removal or release, their access to counsel, and 
their conditions of confinement.  To examine these is-
sues, we focused on the detainees held at the BOP’s 
Metropolitan Detention Center in Brooklyn, New York, 
and at the Passaic County Jail in Paterson, New Jersey, 
because the majority of September 11 detainees were 
held in these two facilities, and because many complaints 
arose regarding their treatment. 

 In conducting our review, we were mindful of the cir-
cumstances confronting the Department and the country 
as a result of the September 11 attacks, including the 
massive disruptions they caused.  The Department was 
faced with monumental challenges, and Department em-
ployees worked tirelessly and with enormous dedication 
over an extended period to meet these challenges. 

 It is also important to note that nearly all of the 762 
aliens we examined violated immigration laws, either by 
overstaying their visas, by entering the country illegally, 
or some other immigration violation.  In other times, 
many of these aliens might not have been arrested or 
detained for these violations.  However, the September 
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11 attacks changed the way the Department, particularly 
the FBI and the INS, responded when encountering 
aliens who were in violation of their immigration status.  
It was beyond the scope of this review to examine the 
specific law enforcement decisions regarding who to ar-
rest or detain.  Rather, we focused primarily on the 
treatment of the aliens who were detained. 

 While recognizing the difficult circumstances con-
fronting the Department in responding to the terrorist 
attacks, we found significant problems in the way the 
September 11 detainees were treated.  The INS did not 
serve notices of the immigration charges on these detain-
ees within the specified timeframes.  This delay affected 
the detainees in several ways, from their ability to un-
derstand why they were being held, to their ability to 
obtain legal counsel, to their ability to request a bond 
hearing. 

 In addition, the Department instituted a policy that 
these detainees would be held until cleared by the FBI.  
Although not communicated in writing, this “hold until 
cleared” policy was clearly understood and applied 
throughout the Department.  The policy was based on 
the belief—which turned out to be erroneous—that the 
FBI’s clearance process would proceed quickly.  Instead 
of taking a few days as anticipated, the clearance process 
took an average of 80 days, primarily because it was un-
derstaffed and not given sufficient priority by the FBI. 

 We also found that the FBI and the INS in New York 
City made little attempt to distinguish between aliens 
who were subjects of the PENTTBOM investigation and 
those encountered coincidentally to a PENTTBOM lead.  
Even in the chaotic aftermath of the September 11 at-
tacks, we believe the FBI should have taken more care to 
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distinguish between aliens who it actually suspected of 
having a connection to terrorism from those aliens who, 
while possibly guilty of violating federal immigration law, 
had no connection to terrorism but simply were encoun-
tered in connection with a PENTTBOM lead.  Alterna-
tively, by early November 2001, when it became clear 
that the FBI could not complete its clearance investiga-
tions in a matter of days or even weeks, the Department 
should have reviewed those cases and kept on the list of 
September 11 detainees only those for whom it had some 
basis to suspect a connection to terrorism. 

 The FBI’s initial classification decisions and the un-
timely clearance process had enormous ramifications for 
the September 11 detainees.  The Department institut-
ed a “no bond” policy for all September 11 detainees.  
The evidence indicates that the INS raised concerns 
about this blanket “no bond” approach, particularly when 
it became clear that the FBI’s clearance process was slow 
and the INS had little information in many individual 
cases on which to base its continued opposition to bond.  
The INS also raised concerns about the legality of hold-
ing aliens to conduct clearance investigations after they 
had received final orders of removal or voluntary depar-
ture orders.  We found that the Department did not 
address these legal issues in a timely way. 

 The FBI’s classification of the detainees and the slow 
clearance process also had important ramifications on 
their conditions of confinement.  Many aliens character-
ized by the FBI as “of high interest” to the September 11 
investigation were detained at the MDC under highly 
restrictive conditions.  While the FBI’s classification de-
cisions needed to be made quickly and were based on less 
than complete information, we believe the FBI should 
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have exercised more care in the process, since it resulted 
in the MDC detainees being kept in the highest security 
conditions for a lengthy period.  At the least, the FBI 
should have conducted more timely clearance checks, 
given the conditions under which the MDC detainees 
were held. 

 Our review also raised various concerns about the 
treatment of these detainees at the MDC.  For example, 
we found that MDC staff frequently—and mistakenly— 
told people who inquired about a specific September 11 
detainee that the detainee was not held at the facility 
when, in fact, the opposite was true.  In addition, the 
MDC’s restrictive and inconsistent policies on telephone 
access for detainees prevented them from obtaining legal 
counsel in a timely manner. 

 With regard to allegations of abuse, the evidence 
indicates a pattern of physical and verbal abuse by some 
correctional officers at the MDC against some Septem-
ber 11 detainees, particularly during the first months 
after the attacks.  Although most correctional officers 
denied any such physical or verbal abuse, our interviews 
and investigation of specific complaints developed evi-
dence that abuse had occurred. 

 We also concluded that, particularly at the MDC, cer-
tain conditions of confinement were unduly harsh, such 
as illuminating the detainees’ cells for 24 hours a day.  
Further, we found that MDC staff failed to inform MDC 
detainees in a timely manner about the process for filing 
complaints about their treatment. 

 The September 11 detainees held at Passaic had much 
different, and significantly less harsh, experiences than 
the MDC detainees.  The Passaic detainees were housed 
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in the facility’s general population and treated like other 
INS detainees held at the facility.  Although we received 
some allegations of physical and verbal abuse, we did not 
find evidence of a pattern of abuse at Passaic as we did at 
the MDC.  However, we found that the INS did not 
conduct sufficient and regular visits to Passaic to ensure 
the conditions of confinement were appropriate. 

 In sum, while the chaotic situation and the uncertain-
ties surrounding the detainees’ connections to terrorism 
explain some of these problems, they do not explain them 
all.  We believe the Department should carefully con-
sider and address the issues described in this report, and 
we therefore offered a series of recommendations re-
garding the systemic problems we identified in our re-
view.  They include recommendations to ensure a timely 
clearance process; timely service of immigration charges; 
careful consideration of where to house detainees with 
possible connections to terrorism, and under what kind of 
restrictions; better training of staff on the treatment of 
these detainees; and better oversight of the conditions of 
confinement.  We believe these recommendations, if 
fully implemented, will help improve the Department’s 
handling of detainees in other situations, both larger 
scale and smaller scale, that may arise in the future. 

[4/29/03]       /s/ GLENN A. FINE 
Date       GLENN A. FINE 
        Inspector General 
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APPENDIX A 

GLOSSARY OF NAMES IN THE REPORT 

Ashcroft, John  Attorney General of the United 
States 

Ayers, David  Chief of Staff to the Attorney 
General 

Becraft, Michael Acting Deputy Commissioner, 
Immigration and Naturalization 
Service 

Bendl, Brian  Deputy Warden, Passaic County 
Jail 

Cadman, Daniel Director, National Security Unit, 
Field Operations Division (INS) 

Carpenter, Dea Deputy General Counsel (INS) 

Caruso, Tim  Deputy Executive Assistant Di-
rector (FBI) 

Cerda, Victor  Chief of Staff to the Commis-
sioner (INS) 

Chertoff, Michael Assistant Attorney General, 
Criminal Division (Department  
of Justice) 

Cooksey, Michael Assistant Director for Correc-
tional Programs (BOP) 

Cooper, Owen (“Bo”) General Counsel (INS) 

Elwood, Kenneth District Director, Philadelphia 
District (INS) 
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Fisher, Alice  Deputy Assistant Attorney Gen-
eral, Criminal Division (Depart-
ment of Justice) 

Hussey, Thomas Director, Office of Immigration 
Litigation, Civil Division (De-
partment of Justice) 

Israelite, David Deputy Chief of Staff to the At-
torney General 

Kelley, David  Deputy United States Attorney, 
Southern District of New York 
(Department of Justice) 

Kerr, Raymond Supervisory Special Agent in 
Charge, I-44A Squad, New York 
Field Office (FBI) 

Kinnally, Tom  Chief, National Domestic Pre-
paredness Office (FBI) 

Laufman, David Chief of Staff to the Deputy At-
torney General 

Levey, Stuart  Associate Deputy Attorney Gen-
eral 

Levin, Dan   Counselor to the Attorney Gen-
eral 

Maxwell, Kenneth Assistant Special Agent in 
Charge, New York Field Office 
(FBI) 

Meyers, Charles Warden, Passaic County Jail 

Molerio, Dan  Assistant District Director for 
Investigations, INS New York 
District 
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Mueller, Robert Director, Federal Bureau of In-
vestigation 

Parkinson, Larry General Counsel (FBI) 

Pearson, Michael Executive Associate Commis-
sioner for Field Operations 
(INS) 

Perkins, Kevin  Section Chief, Inspection Divi-
sion (FBI) 

Pickard, Thomas Deputy Director, Federal Bur-
eau of Investigation 

Quarantillo, Andrea District Director, Newark Dis-
trict (INS) 

Rardin, David  Former Director, Northeast Re-
gion (BOP) 

Ray, Mickey  Director, Northeast Region 
(BOP) 

Rolince, Michael Chief, International Terrorism 
Operations Section, Counterter-
rorism Division (FBI) 

Rozos, Michael  Chief, Long Term Review 
Branch (INS) 

Thompson, Larry Deputy Attorney General  

Vanyur, John  Senior Deputy Assistant Dir-
ector, Correctional Programs 
Division (BOP) 

Venturella, David Deputy Executive Associate 
Commissioner, Office of Deten-
tion and Removal (INS) 
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Watson, Dale  Assistant Director, Counter 
terrorism Division (FBI) 

Wray, Chris  Principal Associate Deputy At-
torney General 

Zenk, Michael  Warden, Metropolitan Detention 
Center (BOP) 

Ziglar, James  Commissioner, Immigration and 
Naturalization Service 

Note:  Individuals mentioned by name in the report are, 
for the most part, identified using the titles they held at 
the time of the event or action under examination. 

APPENDIX B 

GLOSSARY OF TERMS 

ADMAX SHU Administrative Maximum Spe-
cial Housing Unit (BOP) 

A-File   Alien File—maintained by the 
INS; contains an alien’s immi-
gration history. 

BIA    Board of Immigration Appeals, 
Department of Justice 

BOP    Federal Bureau of Prisons 

BOP Region The BOP divides the United 
States into six regions; each re-
gion is responsible for BOP facil-
ities located within its jur-
isdiction. 

CIA    Central Intelligence Agency 

CRU    Custody Review Unit (INS) 
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Department U.S. Department of Justice 

DHS    Department of Homeland Secu-
rity 

D&R    Office of Detention and Removal 
—the INS division responsible 
for detaining aliens pending their 
removal from the United States 
for violating immigration laws. 

EC    Electronic communication refers 
to a messaging system used by 
the FBI to electronically com-
municate between FBI offices or 
within an FBI office.   

EOIR   Executive Office of Immigration 
Review (Department of Justice) 

FBI    Federal Bureau of Investigation 

FBI Field Office The FBI operates 56 Field Of-
fices located in cities throughout 
the United States. 

Habeas corpus Latin term literally translated as 
“that you may have the body,” 
refers to a legal pleading in 
which a federal court is request-
ed to order a government official 
to undertake a particular action. 

I-44A Squad Unit created by the FBI’s New 
York Field Office to follow up on 
PENTTBOM leads.  This squad 
also had responsibility for clear-
ing detainees arrested in connec-
tion with the PENTTBOM in-
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vestigation in the New York City 
area. 

IGA     Intergovernmental Service Agree-
ment; in this review, relates to a 
contracts between government 
agencies to provide services. 

INA    Immigration and Nationality Act 
—created by Pub. L. No. 82-414 
(1952) and as amended by Pub. 
L. No. 107-296 (2002). 

INS    Immigration and Naturalization 
Service (as of March 1, 2003, part 
of the Department of Homeland 
Security)  

INS Custody List  The list maintained by the INS 
containing names of September 
11 detainees. 

INS District  The INS operated 33 Districts 
located in cities throughout the 
United States; each District was 
responsible for administering im-
migration programs within its ju-
risdiction. 

INS Form G-28 Notice of Entry of Appearance 
as Attorney or Representative— 
filed with the INS by the attor-
ney of record representing a de-
tainee. 

INS Form I-213 Record of Deportable/Inadmissi-
ble Alien—the INS arrest report. 
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INS Form I-286 Notice of Custody Determination 
—form used by an INS detainee 
to request a bond re-determination 
hearing. 

INS Form I-862 Notice to Deportable Alien—also 
known as the Notice to Appear 
or NTA (the “charging document” 
in an immigration case). 

INS Region  The INS field structure included 
three regions—Eastern, Central, 
and Western—that reported to 
INS Headquarters and were re-
sponsible for administering im-
migration programs within their 
jurisdictions. 

ITOS    International Terrorism Opera-
tions Section, Counter-terrorism 
Division (FBI)  

JTTF    Joint Terrorism Task Force— 
multi-agency terrorism task force 
led by the FBI. 

Management Interest  Second designation applied to 
Group 155 September 11 detainees held at 
 MDC (first designation was 
 “Witness Security” inmates or 
 WITSEC). 

MCC   Metropolitan Correctional Cen-
ter in Manhattan, New York 
(BOP) 

MDC   Metropolitan Detention Center 
in Brooklyn, New York (BOP) 
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NSLD   National Security Law Division, 
Office of the General Counsel 
(INS)  

NSLU   National Security Law Unit, 
OGC (FBI) 

NSU   National Security Unit, Field 
Operations Division (INS) 

NTA   Notice to Appear—INS Form 
I-862, Notice to Deportable Alien 
(the “charging document” in an 
immigration case). 

OGC   Office of General Counsel 

OIG   Office of the Inspector General 
(Department of Justice) 

OIL   Office of Immigration Litigation, 
Civil Division (Department of 
Justice) 

OLC   Office of Legal Counsel (De-
partment of Justice) 

Passaic County Jail Referred to as “Passaic” in the 
report, the jail is located in Pat-
erson, New Jersey. 

PENTTBOM Name given to the FBI’s inves-
tigation of the September 11, 
2001, Pentagon/Twin Towers 
Bombings. 

POCR   Post Order Custody Review— 
the INS review required after a 
detainee has remained in INS 
custody for 90 days after issu-
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ance of a final order of removal 
by an Immigration Judge.  The 
purpose of the review is to de-
termine whether the detainee’s 
continued detention is war-
ranted. 

Pro Bono List A list of attorneys willing to rep-
resent immigration clients with-
out compensation.  The INS is 
required to provide this list to 
detainees. 

SENTRY  Database used by the BOP to 
monitor the movement and ma-
nagement of all BOP inmates. 

SDO   Supervisory Detention Officer 
(INS) 

SDU   Special Detention Unit (Passaic) 

SHU   Special Housing Unit (MDC) 

SIOC   Strategic Information and Oper-
ations Center at FBI Headquar-
ters in Washington, D.C. 

SIOC Working Group Group established to coordinate 
efforts among the various De-
partment components that had 
an investigative interest in or 
responsibility for the September 
11 detainees.  This group be-
came known as the “SIOC Work-
ing Group” because its initial 
meetings took place in the FBI’s 
SIOC.  Members of the group 
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included representatives from the 
FBI, INS, the Department’s Of-
fice of Immigration Litigation, 
the Terrorism and Violent Crime 
Section of the Department’s 
Criminal Division, and the Office 
of the Deputy Attorney General. 

SPC   Service Processing Center— 
facility where the INS processes 
and detains illegal aliens who are 
awaiting disposition of their im-
migration cases or awaiting re-
moval from the country. 

Special SIS Case Third designation used by the 
BOP for September 11 detain-
ees.  The MDC's Special Inves-
tigative Staff (SIS) supervised 
information and visitation poli-
cies concerning September 11 
detainees. 

SSA   Supervisory Special Agent (INS, 
FBI)  

TVCS   Terrorism and Violent Crime 
Section, Criminal Division (De-
partment of Justice) 

USA PATRIOT ACT The Uniting and Strengthening 
America by Providing Appropri-
ate Tools Required to Intercept 
and Obstruct Terrorism Act 
(Pub. L. No. 107-56 (2001). 

USMS   United States Marshals Service 
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WITSEC  “Witness Security” inmate— 
WITSEC was the first designa-
tion applied by the BOP to the 
September 11 detainees. 

*  *  *  *  * 

APPENDIX K 

[SEAL OMITTED]   

     U.S. Department of Justice 

     Office of the Deputy Attorney General 
 

The Deputy Attorney General  

       Washington, D.C. 20530 

       Apr. 4, 2003 

MEMORANDUM TO: GLENN A. FINE 
        INSPECTOR GENERAL  

FROM:      LARRY D. THOMPSON 
        DEPUTY ATTORNEY GEN- 
        ERAL 

SUBJECT:     DIG Review of September 
        11 Detainees 

 I am writing in response to your request that I review 
and comment on the OIG’s Draft Report concerning the 
September 11 detainees. 

 In considering the issues raised about the detention 
and removal of the September 11 detainees, in Chapter 
Six, it is important to take into account the circumstances 
and atmosphere within the Department of Justice during 
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that period.  On September 11, 2001, terrorists mur-
dered 3,000 innocent people on American soil.  The pe-
riod thereafter was one of tremendous intensity as the 
Department was required immediately to alter its central 
mission to the prevention of further acts of terrorism. 

 The circumstances required the Department to re-
spond, in a crisis atmosphere, to hundreds of novel is-
sues.  The members of my staff who tried to coordinate 
these issues had to shoulder a monumental task and 
workload.  They had a great number of other responsi-
bilities during this period as part of our comprehensive 
effort to protect the American people from further acts of 
terrorism. 

 The detention of those illegal aliens suspected of in-
volvement with terrorism was paramount to that mission.  
My staff understood that the immigration authorities of 
the Department should be used to keep such people in 
custody until we could satisfy ourselves—by the FBI 
clearance process—that they did not mean to do us harm.   

 Given those circumstances, I respectfully submit that 
it is unfair to criticize the conduct of members of my staff 
during this period.  In light of the imperative placed on 
these detentions by the Department, I would not have 
expected them to reconsider the detention policy in the 
absence of a clear warning that the law was being violat-
ed.  It is clear from the Draft Report that that did not 
occur until January 2002.  When the issue was squarely 
presented, it is apparent that they promptly did the right 
thing:  they changed the policy. 

 To the extent that OIG still believes that criticism is 
warranted, I ask that it be directed at my Office as a 
whole rather than at the individual members of my staff 
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who, as indicated above, acted in accordance with my 
expectations. 

 I ask that you include the text of this letter in the 
section of your report analyzing the removal of the Sep-
tember 11 detainees. 
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U.S. Department of Justice 
Office of the Inspector General 
 
Supplemental Report on September 11 De-
tainees’ Allegations of Abuse at the Metropol-
itan Detention Center in Brooklyn, New York 

 
Office of the Inspector General 

Dec. 2003 
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I. INTRODUCTION  

This report details the investigation conducted by the 
Office of the Inspector General (OIG) concerning allega-
tions that staff members of the Federal Bureau of Pris-
ons’ (BOP) Metropolitan Detention Center (MDC) in 
Brooklyn, New York, physically and verbally abused 
aliens who were detained in connection with the terrorist 
attacks of September 11, 2001.1  In June 2003, we issued 
a broader, 198-page report evaluating the treatment of 
762 detainees who were held on immigration charges in 
connection with the investigation of the September 11 
attacks.2  In that report, we examined how the Depart-
ment of Justice (Department) handled these detainees, 
including their processing, their bond decisions, the tim-
ing of their removal from the United States or their re-
lease from custody, their access to counsel, and their 
conditions of confinement.  

In Chapter 7 of the Detainee Report, we described the 
treatment of September 11 detainees in the MDC, and 
we concluded that the conditions were excessively re-
strictive and unduly harsh.  Those conditions included 
inadequate access to counsel, sporadic and mistaken 
information to detainees’ families and attorneys about 
where they were being detained, lockdown for at least 23 

                                                 
1 In this report, “staff members” refers to MDC employees, in-

cluding correctional officers, lieutenants, management officials, and 
other personnel. 

2 See “The September 11 Detainees:  A Review of the Treatment 
of Aliens Held on Immigration Charges in Connection with the In-
vestigation of the September 11 Attacks” (“Detainee Report”), 
issued June 2, 2003.  The report is located on the OIG’s website at 
http://www.usdoj.gov/oig/special/03-06/index.htm. 
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hours a day, cells remaining illuminated 24 hours a day, 
detainees placed in heavy restraints whenever they were 
moved outside their cells, limited access to recreation, 
and inadequate notice to detainees about the process for 
filing complaints about their treatment.  

We also concluded in the Detainee Report that evi-
dence showed some MDC correctional officers physically 
and verbally abused some September 11 detainees, par-
ticularly during the months immediately following the 
September 11 attacks.  However, we noted in our report 
that our investigation of physical and verbal abuse was 
not completed, and we stated that we would provide our 
findings in a separate report.  This report details our 
findings and conclusions from the investigation.  

We have provided the results of our investigation to 
managers at BOP Headquarters for their review and ap-
propriate disciplinary action.  In the report to the BOP, 
we include an Appendix identifying those staff members 
who we believe committed misconduct or exercised poor 
judgment and setting forth the specific evidence against 
them.  In the Appendix, we also describe the allegations 
against specific officers that we did not substantiate.  

As discussed in detail below, our investigation devel-
oped evidence substantiating allegations that MDC staff 
members physically and verbally abused September 11 
detainees.  In the Appendix referenced above, we rec-
ommend that the BOP consider taking disciplinary action 
against ten current BOP employees, counseling two cur-
rent MDC employees, and informing employers of four 
former staff members about our findings against them.  
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 A. Background  

 1. Detainee Arrival and Confinement at the MDC  

As discussed in detail in the Detainee Report, the 
Department used federal immigration laws to detain 
aliens in the United States who were suspected of having 
ties to the September 11 attacks or connections to ter-
rorism, or who were encountered during the course of the 
terrorism investigation conducted by the Federal Bureau 
of Investigation (FBI).  In the first 11 months after the 
attacks, 762 aliens were detained in connection with the 
FBI terrorism investigation for various immigration of-
fenses, including overstaying their visas and entering the 
country illegally.  

A total of 84 of these aliens were confined at the MDC 
on immigration charges in the 11 months after the at-
tacks.  The facility at which a September 11 detainee 
was confined was determined mainly by the FBI’s as-
sessment of the detainee’s potential links to the Septem-
ber 11 investigation or ties to terrorism.  The FBI as-
sessed detainees as “high interest,” “of interest,” or “un-
determined interest.”3  Generally, those labeled of “high 
interest” were confined at the MDC.  

The MDC is a 9-story high-security BOP prison in 
Brooklyn, New York, that generally houses men and 
women either convicted of criminal offenses or awaiting 

                                                 
3 As we described in our Detainee Report, we concluded that the 

FBI in New York indiscriminately applied these labels to aliens and 
that the FBI took much longer than Department officials expected to 
clear these aliens of any connection to terrorism. 
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trial or sentencing.4  The majority of the MDC inmates 
are housed in the facility’s General Population Unit.  
Some inmates are confined in the Special Housing Unit 
(SHU), which normally holds inmates who are disruptive, 
pose a security risk, or need protection as witnesses.  
When MDC officials learned that they would receive 
aliens deemed potential suspects in the FBI’s terrorism 
investigation, the MDC modified one wing of the SHU to 
accommodate these “high security” detainees and labeled 
the modified wing the “administrative maximum” or 
“ADMAX” SHU.  The ADMAX SHU was designed to 
confine the detainees in the most restrictive and secure 
conditions permitted by BOP policy.  

The detainees began to arrive at the MDC on Sep-
tember 14, 2001.  They were transported often in armed 
convoys and generally by federal agents from the Immi-
gration and Naturalization Service (INS).  The trans-
port vehicles holding the detainees entered the MDC 
through the U.S. Marshal’s sally port, which is similar to 
a large garage and is connected to the Receiving and 
Discharge (R&D) area of the MDC.  Once inside the 
sally port, the transport vehicle was met by four to seven 
BOP staff members who removed the detainee from the 
vehicle.  The staff members then put the detainee next 
to a wall directly adjacent to the transport vehicle and 
performed a “pat search” during which the detainee was 
frisked and the restraints in which the detainee arrived 
were exchanged for BOP restraints.  The BOP officers 
then walked the detainees up a ramp in the sally port 
through a set of doors leading to a holding cell in R&D.  

                                                 
4 During the period reviewed in our Detainee Report, the MDC 

housed 2,441 men and 181 women. 
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In R&D, the detainees were taken one at a time from 
the holding cell to be fingerprinted, photographed, ex-
amined, and then strip searched with restraints remov-
ed.5  They received prison clothes, were once again fully 
restrained in metal handcuffs attached to a waist chain 
that was connected to ankle cuffs, and were taken up the 
elevator to the ninth floor of the MDC.  

On the ninth floor, the detainees were taken to the 
ADMAX SHU, where they were strip searched again and 
locked in their cells alone or with one other detainee.  
Detainees remained in their cells at least 23 hours a day.  
Until late February 2002, the cells were constantly illu-
minated.  

The ADMAX SHU range was shaped like a rectangle, 
with cells down one side of two long corridors.  Four 
recreation cells separated by chain-link walls and with 
chain-link, open-air ceilings were located in the middle of 
the rectangular range.  MDC staff members used a 
multipurpose room located at the end of the ADMAX 
SHU range for medical examinations, strip searches, and 
meetings.  A room adjacent to the multipurpose room 
was used as a lieutenant’s office.  

The ADMAX SHU was separated from the regular 
SHU by an area containing a holding cell, the SHU lieu-
tenant’s office, and a visiting area where attorneys and 
family members met with the September 11 detainees.  
These visits occurred in “non-contact” rooms, meaning a 

                                                 
5 The BOP technically refers to strip searches as “visual searches,” 

but every MDC staff member we interviewed referred to them as 
“strip searches.” 
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clear partition precluded any physical contact between 
parties.  

As described in the Detainee Report, the MDC con-
fined the September 11 detainees under highly restrictive 
conditions.  For example, the MDC instituted a four- 
man hold restraint policy with respect to moving the 
detainees.  This meant that whenever a detainee was 
taken from his cell, he was escorted by three officers and 
a lieutenant at all times.  During routine escorts on the 
ADMAX SHU, the detainees also were handcuffed be-
hind their backs and placed in leg restraints.  When 
they were escorted to visits, interviews, or out of the 
MDC, the detainees were handcuffed in front, restrained 
in a waist chain, and placed in leg restraints.  

On approximately October 5, 2001, as a result of an in-
cident involving a detainee who alleged that he was in-
jured by MDC staff members, the MDC instituted a 
policy requiring officers to videotape detainees with 
handheld video cameras whenever they were outside 
their assigned cells, including when they first arrived at 
the MDC.6  As described below, however, we found that 
staff members did not always adhere to this policy.  

 2. Atmosphere at the MDC Following September 11 

As we discussed in the Detainee Report, we recognize 
that the impact of the terrorist attacks of September 11, 
2001, was particularly pronounced for people living or 
working in the New York City area.  Some of the MDC 
staff members lost relatives, friends, and colleagues in 
the attacks.  Moreover, the staff was working under dif-

                                                 
6 Later in October 2001, the requirement of videotaping all detai-

nee movements became a BOP-wide policy. 
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ficult conditions on the ADMAX SHU, with many work-
ing 12-hour shifts, six or seven days a week, for extended 
periods of time.  In addition, based on the vague label 
attached to the detainees by the FBI, the MDC staff 
initially was led to believe that the detainees could be 
terrorists or that they may have played a role in the 
September 11 attacks.  

Many of the staff members we interviewed described 
the atmosphere at the MDC immediately after Septem-
ber 11 as emotionally charged.  One of the lieutenants 
currently at the MDC said the staff “had a great deal of 
anger” after September 11 and that it was a chaotic time 
at the MDC.  Another lieutenant, one of the lieutenants 
responsible for escorting detainees, stated that upon en-
tering the institution the detainees were handed over to 
teams of five to seven officers who were “spiked with 
adrenaline.”  He said that there were some officers on 
the escort teams who were “getting ready for battle” and 
“talking crazy.”  Another lieutenant responsible for es-
corting detainees similarly described the officers as “high 
on adrenaline.”  

Even though the atmosphere was emotionally charged, 
none of the current or former staff members we inter-
viewed suggested that the terrorist attacks justified en-
gaging in abusive behavior towards the detainees.  To 
the contrary, nearly all of the MDC staff members we 
interviewed asserted that they and other staff members 
always behaved professionally with the detainees.  

Yet, as we describe below, these staff members’ depic-
tions of their actions were undermined substantially by 
the consistent allegations of the detainees, the state-
ments of several other MDC staff members, the state-
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ments of senior BOP officials, and the videotapes we 
reviewed.  

 3. The OIG Investigation  

In mid-October 2001, the BOP’s Office of Internal Af-
fairs (OIA) first referred to the OIG several allegations of 
physical abuse at the MDC.  The OIG’s New York Field 
Office (NYFO) initiated a criminal investigation into alle-
gations that several detainees were slammed against 
walls by MDC staff members when they first arrived at 
the MDC.  The NYFO interviewed the detainees who 
made allegations, obtained their medical records, and 
interviewed several MDC staff members.  In conducting 
this investigation, the NYFO consulted with prosecutors 
from the Department’s Civil Rights Division (CRT) and 
the United States Attorney’s Office (USAO) for the Ea-
stern District of New York.  

In addition to the allegations investigated by the 
NYFO, the detainees made other allegations of physical 
and verbal abuse against MDC staff members.  The 
CRT assigned some of these additional allegations to the 
FBI for investigation, and the OIG referred several alle-
gations to the BOP OIA for investigation.  

On September 25, 2002, the CRT and the USAO de-
clined criminal prosecution of the MDC staff members 
who were the focus of the NYFO’s investigation.  How-
ever, even if a matter is declined criminally, the OIG can 
continue that investigation to determine if there was mis-
conduct that should result in disciplinary or other admin-
istrative action.  The OIG therefore pursued this investi-
gation as an administrative matter after prosecution was 
declined.  
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Other allegations of detainee abuse assigned to the 
FBI and the BOP OIA also were considered and declined 
for criminal prosecution.  In March 2003, the OIG took 
over all of the cases that had been referred to the FBI 
and the BOP OIA and consolidated them into a compre-
hensive administrative investigation into allegations that 
some MDC staff members physically and verbally abused 
some September 11 detainees.  This administrative in-
vestigation was led by two OIG attorneys, one of whom is 
a former federal prosecutor in the Public Integrity Sec-
tion of the Department.  This report describes the re-
sults of our investigation.  

The relevant time period under review was from Sep-
tember 2001 to August 2002, when the detainees were 
housed in the ADMAX SHU of the MDC.  Our review 
focused solely on complaints at the MDC.  

After consolidating approximately 30 detainees’ re-
ported allegations against approximately 20 MDC staff 
members, we sorted the allegations of physical abuse into 
the following six categories:  

1. Slamming detainees against walls;  

2. Bending or twisting detainees’ arms, hands, wrists, 
and fingers;  

3. Lifting restrained detainees off the ground by 
their arms, and pulling their arms and handcuffs;  

4. Stepping on detainees’ leg restraint chains;  

5. Using restraints improperly; and  

6. Handling detainees in an otherwise rough or in-
appropriate manner.  
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The detainees also alleged that MDC staff members 
verbally abused them by referring to them as “terrorists” 
and other offensive names; threatened them; cursed at 
them; and made offensive comments during strip search-
es.  

In the OIG’s review of these allegations, we conducted 
more than 115 interviews of detainees, MDC staff mem-
bers, and other individuals.  The staff members we in-
terviewed primarily were correctional officers and lieu-
tenants who had been assigned to the ADMAX SHU 
after September 11, 2001, or were involved in escorting 
the detainees on and off the ADMAX SHU.  Almost all 
of the interviews of the current staff members were ad-
ministratively compelled, meaning that the employees 
were required to appear and answer questions.7  In many 
cases a union representative, who also was a staff mem-
ber at the MDC, attended the interview with the em-
ployees.  

In addition to the correctional officers and lieutenants, 
we interviewed MDC management officials, internal af-
fairs investigators, and the physician’s assistant who was 
responsible for the detainees’ medical needs and evalua-
tions, including examining injuries and monitoring de-
tainees’ health during hunger strikes.  We also inter-
viewed a senior BOP official who until this year oversaw 
                                                 

7 In a compelled interview, Department employees are required to 
answer questions from the OIG.  Compelled interviews normally 
occur after criminal prosecution of a subject is declined, or if a wit-
ness does not voluntarily agree to cooperate.  The statements in a 
compelled interview cannot be used against the person in a criminal 
proceeding.  If an employee refuses to answer the OIG’s questions 
or fails to reply fully and truthfully in an interview, disciplinary 
action, including dismissal, can be taken against the employee. 



349 

 

correctional operations at the BOP during the relevant 
period, and a senior BOP official who has been responsi-
ble since 2000 for training new BOP officers on restraint 
and escort techniques.  

We also interviewed federal officers, mostly from the 
former INS, who were involved in transporting the de-
tainees to the MDC.  In addition, we interviewed an at-
torney for one of the detainees who visited his client at 
the MDC and said that he witnessed abuse.  

We reviewed medical records and incident reports for 
the detainees from the MDC’s files.  We also reviewed 
MDC videotapes, including hundreds of tapes showing 
detainees being moved around the facility, tapes from 
cameras in the detainees’ cells, and several tapes depict-
ing officers using force in specific operations against 
certain detainees.  As will be detailed later in this re-
port, MDC officials repeatedly told the OIG that vide-
otapes of general detainee movements no longer existed.  
That information was inaccurate.  In late August 2003, 
the OIG discovered more than 300 videotapes at the 
MDC, primarily spanning the period from early October 
through November 2001, and we reviewed all of those 
tapes.  While these tapes substantiated many of the de-
tainees’ allegations, detainees indicated to us that abuse 
dropped off precipitously after the video cameras were 
introduced.  

 B. Report Outline 

This report is divided into three main sections.  First, 
the report discusses the evidence regarding allegations 
that the detainees were physically and verbally abused at 
the MDC.  Second, the report describes several issues 
of concern relating to the systemic treatment of the de-
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tainees at the MDC.  Finally, the report offers recom-
mendations to address the issues discussed in this report.  

In an appendix to this report, we provide to the BOP 
our findings on specific MDC staff members, current and 
former, who handled the detainees.  That section of the 
report will not be released publicly because of the privacy 
interests of those individuals as well as the potential of 
disciplinary proceedings against them.  In the Appen-
dix, we recommend that the BOP consider taking disci-
plinary action against ten current BOP employees, coun-
seling two current MDC employees, and informing em-
ployers of four former staff members about our findings 
against them.  We also recommend that the BOP take 
appropriate disciplinary action against several unidenti-
fied staff members who we observed on videotapes phys-
ically abusing detainees or behaving unprofessionally.  

II. PHYSICAL AND VERBAL ABUSE  

Our investigation developed evidence that approxi-
mately 16 to 20 MDC staff members, a significant num-
ber of the officers who had regular contact with the de-
tainees, violated BOP policy by physically or verbally 
abusing some detainees.  For the purposes of this re-
port, we consider “physical abuse” to be the handling of 
the detainees in ways that physically hurt or injure them 
without serving any correctional purpose.  Under BOP 
Program Statement (P.S.) 5566.05, improper handling 
includes instances when staff members use more force 
than necessary on the detainees or cause the detainees 
unnecessary physical pain or extreme discomfort.  Simi-
larly, we consider “verbal abuse” to be insults, coarse 
language, and threats to physically harm or inappropri-



351 

 

ately punish detainees, all of which violate BOP P.S. 
3420.09, “Standards of Employee Conduct.”  

We discuss in this section the general evidence that 
staff members physically and verbally abused some de-
tainees.  

A. Physical Abuse  

 1. Slamming, Bouncing, and Ramming Detainees 
 Against Walls  

Most of the detainees who made allegations of abuse 
specifically alleged that MDC staff members slammed 
them into walls.  Several detainees also alleged staff 
members slammed them into doors and the sides of the 
elevator that took them up to the ADMAX SHU.  Ac-
cording to approximately ten detainees, staff members 
slammed them against walls on their first day at the 
MDC while they were in R&D.  Detainees also alleged 
staff members sometimes slammed them into walls in the 
ADMAX SHU during escorts to and from attorney visits, 
doctor visits, or recreation, but not as frequently as in 
R&D.  The detainees alleged that these slamming inci-
dents occurred when they were being fully compliant 
with the officers and were not resisting.  

For example, one detainee told us that immediately 
after he arrived at the MDC, staff members took him out 
of the van, “slammed” him against a wall, and warned 
him that they would break his neck if he moved.  An-
other detainee also stated that officers repeatedly 
“slammed” him against the wall in R&D on the day he 
arrived.  Another detainee stated that on his first day at 
the MDC, officers painfully “slammed” him back and 
forth against walls in the ADMAX SHU all the way to his 
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cell.  In addition, another detainee stated that he was 
“slammed” against the wall in the sally port and that the 
experience was very painful.  In all of these cases, the 
detainees claimed that they were fully compliant with 
staff members’ instructions.  

Detainees said they were slammed into walls much 
more frequently before the handheld video cameras were 
introduced in October 2001 than after.  One detainee 
stated staff members told him things like, “If the camera 
wasn’t on I would have bashed your face,” and “The 
camera is your best friend.”  Detainees also told us that 
their treatment by the staff at the MDC was worse than 
their treatment by officers at other institutions.  Few 
made complaints of mistreatment by other officers out-
side of the MDC.  

Our efforts to substantiate or refute allegations that 
staff members slammed detainees against walls were 
hindered to some extent because:  (1) detainees’ escorts 
were not videotaped until early October 2001, after many 
of the detainees already had arrived; (2) even after the 
MDC instituted the policy requiring all detainee escorts 
be taped, some detainees’ escorts were not taped;8 and 
(3) a significant number of detainee videotapes were re-
cycled or destroyed, in accordance with a regional policy 
directive issued in December 2001 that allowed the tapes 
to be re-used or destroyed after 30 days.  These issues 

                                                 
8 An officer confirmed to us that not all escorts were recorded.  

He stated that some movements were not recorded because the offi-
cers were unable to find a camcorder.  He said that even though 
seven camcorders were purchased for the ADMAX SHU, over time 
the camcorders started to disappear. 



353 

 

are discussed more fully below under section III (F), 
“Obtaining Videotapes from the MDC.”  

BOP policy prohibits staff members from using more 
force than necessary on inmates.  BOP P.S. 3420.09, 
“Standards of Employee Conduct,” states, “An employee 
may not use brutality, physical violence, intimidation 
toward inmates, or use any force beyond that which is 
reasonably necessary to subdue an inmate.”  Similarly, 
BOP P.S. 5566.05, “Use of Force and Application of Re-
straints on Inmates,” authorizes staff members to use 
force on inmates only as a last alternative after all other 
reasonable efforts to resolve a situation have failed.  It 
states that even when force is authorized, staff members 
must not use more force than necessary on the inmates, 
or cause them unnecessary physical pain or extreme dis-
comfort.9  

We spoke with two senior BOP officials concerning 
slamming or bouncing inmates against the wall.  One of 
the officials, who had oversight responsibilities for cor-
rectional operations during the relevant time period, stat-
ed that unless an inmate is combative or resisting, slam-
ming the inmate into a wall is improper and violates the 
BOP’s policy on “use of force.”  The other official, who is 
responsible for training new BOP officers, confirmed that 
slamming a compliant inmate against the wall is not an 
appropriate control or escort technique.  Both officials 

                                                 
9 BOP P.S. 5566.05 provides:  When authorized, staff must use 

only that amount of force necessary to gain control of the inmate; to 
protect and ensure the safety of inmates, staff, and others; to pre-
vent serious property damage; and to ensure institution security and 
good order. 
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stated that slamming, bouncing, and firmly pressing 
compliant inmates against the wall violates BOP policy.  

A former MDC lieutenant, who was one of the lieu-
tenants in charge of escorting the detainees to and from 
the ADMAX SHU (hereinafter “Lieutenant 1”), corrob-
orated detainees’ allegations of slamming.  He stated 
that before the MDC began videotaping all detainee 
movements, which was on or about October 5, 2001, al-
most all of the detainees were slammed against walls, 
particularly in the sally port.  He also stated he wit-
nessed staff members “bounce” detainees against the 
wall.  Lieutenant 1 explained that “slamming” a detain-
ee against the wall was when officers shoved the detainee 
into the wall and held him there, and “bouncing” a detain-
ee off the wall was when officers shoved the detainee into 
the wall and then quickly pulled him back.  Lieutenant 1 
said “pressing” a detainee against the wall was when of-
ficers used physical force to keep a detainee’s chest 
against the wall.  

Lieutenant 1 said he witnessed officers unnecessarily 
slam, bounce, and forcefully press detainees against the 
wall.  Lieutenant 1 told us that some officers took de-
tainees off transport vehicles and bounced them against 
the wall every time they could get away with it.  Lieute-
nant 1 asserted the only time it would have been appro-
priate for an officer to press, bounce, or slam a detainee 
against the wall was if the detainee was aggressive, com-
bative, or violent.  However, Lieutenant 1 said he never 
saw a detainee act in these ways.  

According to Lieutenant 1, he confronted another lieu-
tenant who was responsible for escorting detainees (here-
inafter “Lieutenant 2”) after seeing Lieutenant 2 slam-



355 

 

ming detainees against the wall.  Lieutenant 2 also su-
pervised many of the officers who Lieutenant 1 witnessed 
slam detainees against the wall.  Lieutenant 1 stated 
that Lieutenant 2 told him that slamming detainees 
against the wall was all part of being in jail and not to 
worry about it.  

When interviewed by the OIG, Lieutenant 2 main-
tained that his officers did not slam detainees against the 
wall, but he stated that it was possible an officer could 
have slipped by mistake and slammed a detainee into the 
wall.  He also stated that if the lieutenant supervising an 
escort was not paying “very, very close attention” and 
actively controlling the officers while trying to communi-
cate with the detainee, then “anything could have hap-
pened.”  

Moreover, one current MDC officer implied, although 
did not state, in an affidavit that some staff members 
bounced detainees off the wall.  He wrote, “There were 
some lieutenants like [Lieutenant 1] who would [rein] in 
an officer for bouncing a detainee against the wall, but 
there were probably other lieutenants who would let 
more slide.”  

A federal agent who served on the INS’s Special Re-
sponse Team that transported many detainees to the 
MDC said he witnessed MDC staff members briskly walk 
compliant detainees into walls without slowing them 
down before impact.  During two escorts we viewed on 
videotape, we observed officers escort detainees down a 
hall at a brisk pace and ram them into a wall without 
slowing down before impact, just as the INS agent de-
scribed.  
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Further, an attorney for one detainee said he ob-
served MDC staff members slam his client against the 
wall.  The attorney said that after his visit with his client 
in February 2002, MDC officers escorted his client out of 
the visiting room and threw him up against the wall face 
first.  The attorney stated that the officers then re-
moved his client’s shoes and banged them against the 
wall right by his face, clearly intending to intimidate him.  
According to the attorney, this incident was not recorded 
by a video camera.  

In our review of the videotapes, we saw staff members 
slam one detainee into two walls while he was being es-
corted from a recreation cell to a segregation cell.  In 
another incident, we saw staff members forcefully ram a 
second detainee into two walls while he was being es-
corted from the recreation deck to a segregation cell.  
On several videotapes leading up to and following these 
incidents, we did not observe any conduct that would 
justify staff members using this amount of force on either 
of these detainees.  Instead, the videotapes show that 
both men were compliant before and during the escorts 
when staff members slammed and rammed them against 
walls.10 

Many of the detainees also alleged that they were 
slammed against the wall in the sally port at the bottom 
of a ramp where a t-shirt was taped to the wall.11  The 

                                                 
10 These incidents are discussed below in detail under “Improper 

Application and Use of Restraints.” 
11 Several officers and two INS agents stated that when the de-

tainees were removed from their transport vehicles, they were pat 
searched against the wall, right where the t-shirt was located.  One 
officer who worked in R&D said that when staff members pat 
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t-shirt, which is discussed below in greater detail under 
“T-Shirt with Flag and Slogan,” had a picture of the U.S. 
flag and the phrase “These colors don’t run” on it.  

 

Image 1:  The t-shirt in the sally port. 

Two staff members, Lieutenant 1 and a staff member 
from R&D, told us they observed blood on the t-shirt.  
Lieutenant 1 stated some of the bloodstains looked like a 
couple of bloody noses smudged in a row, and other 
stains looked like someone with blood in his mouth spit 
on the t-shirt.  None of the current or former staff mem-
bers we interviewed said they knew how blood got on the 
t-shirt.  Moreover, none of the INS agents who brought 
the detainees to the MDC recalled any of the detainees 
being bloody before they arrived at the sally port.  
While we cannot say definitively whether the blood was 
from the detainees, the fact that two staff members saw 

                                                 
searched detainees, they leaned the detainees into the wall and 
placed their faces on the t-shirt. 
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blood on the t-shirt where detainees were “placed” pro-
vides some evidence that detainees were slammed into 
the t-shirt, as many alleged.  

In addition, our investigation revealed that at least 
one detainee likely received a bruise on his arm from 
being slammed into a wall.12  In his interview, the de-
tainee said his bruise was caused by officers who repeat-
edly slammed him against the wall in R&D.  According 
to Lieutenant 2, who examined the detainee when he 
arrived at the MDC, the detainee did not have any bruis-
es when he entered the MDC during the evening of Oc-
tober 3, 2001.  However, when the detainee left for court 
the following day, he had a large bruise on the side of his 
right upper arm.  A videotape of the detainee’s bruise 
showed that it was very dark, circular, and about the size 
of a tennis ball.  Lieutenant 2 said that when he ob-
served the bruise on the detainee’s arm the next day, he 
concluded that the bruise was caused in the MDC, but he 
did not know how.  

The detainee’s bruise was examined by an MDC doc-
tor on October 5, 2001, but the detainee’s medical records 
do not indicate what caused his injury.  On a videotape 
of his medical examination that we reviewed, the detainee 
told the doctor that his bruise “happened here,” but the 
doctor did not ask how he got the bruise and instead said 
he only wanted to confirm which bruise he was supposed 
to examine.  

The OIG obtained medical records for seven other 
detainees who alleged MDC staff members slammed 

                                                 
12 Two other detainees also maintained they developed bruises 

after being slammed into the walls. 
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them against walls.  These records do not indicate that 
the detainees were bruised or otherwise injured from 
being slammed against the wall.13  It is possible that the 
detainees were not injured.  However, if they were in-
jured, there are several explanations for why their inju-
ries may not have been recorded in the detainees’ medi-
cal records.  First, some detainees did not seek medical 
treatment for their bruises because they would have been 
required to request treatment from the same officers 
who they alleged injured them.  Second, detainees gen-
erally received their intake medical assessments shortly 
after they arrived, before bruises would have developed 
from being slammed against the wall in R&D.  Third, 
MDC staff members who observed the bruises did not 
always offer detainees the opportunity to visit medical 
personnel, as one detainee alleged happened when he 
showed a lieutenant a bruise he obtained following a “use 
of force” incident on April 2, 2002.  Fourth, some MDC 
medical personnel may have failed to examine detainees’ 
injuries or discern how they were injured, as shown on 
the videotape of the medical examination of the detainee 
who had a bruised arm.  

                                                 
13 One detainee alleged his chin was injured by officers who 

slammed him into a wall, but we did not find sufficient evidence to 
substantiate this allegation.  The detainee obtained a two millimeter 
long laceration on his chin the day he arrived at the MDC.  He 
alleged that MDC staff members slammed him into the wall while 
escorting him into R&D.  According to staff members who were 
involved in the escort or who witnessed the incident, the two staff 
members escorting the detainee tripped over the feet of another 
staff member who was holding the door open at the top of the sally 
port ramp.  The detainee’s medical records indicate that at the time 
of the examination, he stated that his injury occurred when he 
“tripped going up.” 
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In our interviews of MDC staff members, most of 
them denied detainees ever were slammed or bounced 
against the wall.  A few staff members did state that 
detainees were slammed against the wall, but only when 
they were noncompliant.14  Almost all of the staff mem-
bers we interviewed described the detainees, with the 
sole exception of Zacarias Moussaoui, as fully compliant 
and non-combative.  

But many of the staff members who told us the de-
tainees never were slammed against the wall or who said 
that the detainees were slammed against the wall only 
when they were violent, also told us the detainees never 
were pressed against the wall, the detainees’ heads never 
touched the wall, or there never was a t-shirt with an 
American flag on it hanging in the sally port.  These 
claims were contradicted by numerous videotapes show-
ing that staff members routinely pressed detainees into 
walls, regularly instructed detainees to place their heads 
against walls, and directed the detainees to face the 
t-shirt prominently displayed for months in the sally 
port.  

                                                 
14 One lieutenant stated that he observed several detainees not 

complying when they resisted getting out of transport vehicles, re-
fused to walk up the sally port ramp, or were unresponsive to staff 
members’ commands, such as to lift their arms up during pat search-
es.  This characterization was contradicted by most other witnesses 
we interviewed. 
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Image 2:  Officers face detainee towards t-shirt with flag. 

 
Image 3:  Officers press detainees against walls. 

Furthermore, nearly all of the staff members we in-
terviewed stated that the detainees were compliant, only 
a few of them were argumentative, and none of them 
were violent or hostile.15  For example, a current lieute-

                                                 
15 While the detainees were largely compliant, staff members occa-

sionally had to enter a few detainees’ cells and use force to prevent 
detainees from engaging in conduct that violated ADMAX SHU 
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nant at the MDC said that when the detainees arrived 
they were scared and visibly afraid.  He said it became 
apparent to him that the detainees were not terrorists.  

In addition to alleging that they were slammed 
against walls, five detainees alleged MDC staff members 
used force on their heads or necks.  For example, one 
detainee stated that when certain officers pressed him 
against the wall, they put a lot of pressure on the back of 
his head and pressed his forehead against the wall.  He 
said whenever he moved his head away from the wall, the 
officers banged his head on the wall.  Similarly, another 
detainee told us that on the day he arrived at the MDC, 
one officer grabbed the back of his head in the elevator, 
pushed his whole face against the elevator wall, and 
squeezed his head behind his ear as hard as he could.  
The detainee said, “It was very, very painful.”  

The two senior BOP officials we interviewed stated 
that pressing a compliant, non-combative inmate’s head 
or neck against the wall is not an appropriate control 
technique.  The official responsible for training BOP of-
ficers said it never was acceptable to touch or use force 
on an inmate’s head or neck unless the inmate was violent 
and staff members were trying to defend themselves.  
As noted above, BOP policy prohibits staff members 
from using more force than necessary to control inmates, 
or causing them unnecessary physical pain or extreme 
discomfort.  See BOP P.S. 3420.09 and BOP P.S. 5566.05.  

                                                 
rules, including peeling paint off the walls, injuring themselves, hid-
ing from cameras, or refusing to come to the cell door to be hand-
cuffed. 
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Lieutenant 1 identified two officers who regularly 
pressed detainees’ heads against the wall.  He said one 
officer put detainees’ faces against the wall and screamed 
at them, and the other officer frequently put his hand on 
the back of detainees’ necks and put their heads on the 
wall.  

When we interviewed the two officers Lieutenant 1 
identified, however, both denied ever pressing detainees’ 
heads into the wall or ever witnessing any officer touch a 
detainee’s head or neck.  One of the officers commented 
to us that, “there could be serious damage” if officers put 
detainees’ heads on the wall.  

Similarly, nearly all of the other current and former 
staff members we interviewed maintained they never saw 
or heard of staff members touching detainees’ necks or 
heads, or pressing detainees’ heads against walls.  One 
former officer stated, “we don’t put hands on their heads,” 
and another former officer said officers specifically told 
the detainees not to place their heads against the walls.   

However, several videotapes showed officers pressing 
detainees heads against the wall.  One tape showed an 
officer controlling a detainee by his head and firmly pres-
sing his head and neck against the wall until a lieutenant, 
noticing the video camera, slapped the officer’s hand 
away.  On another videotape, we saw an officer grab a 
detainee by his hair and his neck, and firmly press his 
head against a wall.  (Image 4)  This particular incident 
was witnessed by one of the officers who told us that he 
never saw any staff member touch a detainee’s neck or 
head, or press a detainee’s head to the wall.  
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Image 4:  Officers firmly press detainee’s head against 
the wall. 

In sum, we concluded based on videotape evidence, 
detainees’ statements, and staff members who corrobo-
rated allegations of abuse, that several MDC staff mem-
bers slammed and bounced detainees into the walls when 
they first arrived at the MDC and sometimes in the 
ADMAX SHU, without justification and contrary to BOP 
policy.  We also concluded that some staff members, 
contrary to their denials, inappropriately used force on 
detainees’ necks and heads, and pressed their heads 
against walls.  

 2. Bending Detainees’ Arms, Hands, Wrists, and 
Fingers  

Ten detainees alleged that while their hands were 
cuffed behind their backs, MDC staff members inappro-
priately twisted or bent their arms, hands, wrists, or 
fingers during escorts on the ADMAX SHU or to and 
from R&D, causing them pain.  The detainees said staff 
members bent their arms up into the middle of their 
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backs, pulled their thumbs back, twisted their fingers 
and wrists, and bent their wrists forward towards their 
arms (referred to by MDC staff members as “goose-
necking”).  

As noted above, BOP policy prohibits staff members 
from using more force than necessary to control an in-
mate.  Similarly, BOP P.S. 5566.05, “Use of Force and 
Application of Restraints on Inmates,” authorizes staff 
members to use force on inmates only as a last alterna-
tive after all other reasonable efforts to resolve a situa-
tion have failed.  In our interviews with two senior BOP 
officials, they indicated that twisting or bending hands, 
wrists, or fingers of compliant inmates is an inappropri-
ate control technique.  The BOP official who is respon-
sible for training new BOP officers on restraint and es-
cort techniques stated that staff members should not use 
pain compliance techniques, such as bending fingers or 
twisting wrists, unless the inmate is noncompliant or 
violent and confrontation avoidance through communica-
tion has failed.  He stated that using pain compliance 
methods under any other circumstances would be using 
more force than necessary on an inmate and thus would 
violate BOP policy.  

Two lieutenants and an officer told us that MDC staff 
members twisted and bent detainees’ hands, wrists, and 
fingers.  Lieutenant 1 stated that one officer always 
twisted detainees’ hands during escorts, even when they 
were being compliant.  He said that he had to correct 
this officer not to hold detainees’ fingers or hands “in a 
manner which causes unnecessary pain.”  Lieutenant 2 
told us he saw officers unnecessarily gooseneck detain-
ees’ wrists and said he had to correct them.  In addition, 
an R&D staff member told us he saw officers control de-
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tainees by bending their wrists down in “modified goose-
neck holds.”  He stated that these holds were “modified” 
because the officers were not bending detainees’ wrists in 
order to hurt them, unlike the gooseneck hold.  Howev-
er, he said that the modified gooseneck holds made the 
detainees uncomfortable and caused some detainees to 
complain that they were in pain.  

Other current and former MDC staff members we in-
terviewed told us different things with respect to wheth-
er they or other officers bent detainees’ thumbs and 
goosenecked their wrists.  Some said officers never were 
supposed to hold or bend detainees’ thumbs, and they 
never saw or heard of staff members bending detainees’ 
thumbs or goosenecking their wrists.  Others said it was 
appropriate to bend detainees’ thumbs, gooseneck their 
wrists, or use pain compliance methods if the detainees 
were being noncompliant or combative, although many of 
them said the detainees never were noncompliant or com-
bative.  One lieutenant told us that it was possible that 
officers intentionally twisted the injured hand of one 
detainee who argued with the officers, “just because it’s 
human nature.”  

Moreover, contrary to some officers’ denials that staff 
members ever bent detainees’ hands, wrists, or fingers, 
in our review of videotapes we observed several instances 
when MDC staff members bent compliant detainees’ 
arms, hands, wrists, and fingers for no apparent reason.  
For example, we saw a staff member gratuitously goose-
neck a detainee’s wrist during a routine escort, even 
though the detainee was fully cooperative and compliant.  
(Image 5)  
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Image 5:  Officer uses thumb to gooseneck compliant 
detainee’s wrist. 

Based on the consistency in the detainees’ allegations, 
witnesses’ observations, and videotape evidence, we be-
lieve some staff members inappropriately twisted and 
bent detainees’ arms, hands, wrists, and fingers, and 
caused them unnecessary physical pain, in violation of 
BOP P.S. 5566.06.  

 3. Lifting Detainees, Pulling Arms, and Pulling 
Handcuffs  

Several detainees alleged that MDC staff members 
carried them, pulled their handcuffs or waist chains, 
dragged them, or lifted them off the ground by their 
restraints and arms.  Some detainees also alleged staff 
members pulled their arms up while their hands were 
cuffed behind their back, which exerted great pressure 
on their handcuffs and hurt their wrists.  Many of these 
allegations related to the detainees’ first day at the MDC.  
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For example, one detainee stated staff members 
dragged him along the ground from R&D to his cell on 
the ADMAX SHU the day he arrived at the MDC.  Sim-
ilarly, a second detainee alleged MDC staff members 
pulled him by his arms from R&D to the ADMAX SHU.  
Furthermore, a third detainee told us that staff members 
linked their arms through his cuffed elbows to lift him off 
the ground every time they moved him for the first three 
days he was at the MDC, even though he was compliant.  
Another detainee said that staff members lifted him off 
the floor by his chains and ran with him, even though he 
was fully restrained and compliant.   

According to the senior BOP official responsible for 
training BOP officers on restraint and escort procedures, 
it is unnecessary and inappropriate for staff members to 
lift compliant inmates’ restrained arms up behind their 
backs, even to pat search their lower back area.  He also 
stated that it is not appropriate for staff members to lift 
or carry inmates if they are compliant and willing to walk 
on their own.  He said using these techniques on com-
pliant inmates violates the BOP’s policies because it can 
cause the inmates unnecessary pain.  As noted above, 
BOP policy prohibits staff members from using physical 
violence, causing inmates unnecessary physical pain or 
extreme discomfort, or using any force beyond that which 
is reasonably necessary to subdue an inmate.  See BOP 
P.S. 3420.09 and 5566.05.  

Several MDC staff members and a detainee’s attorney 
told us they witnessed staff members carry detainees, lift 
detainees, pull detainees’ restraint chains, or pull detain-
ees’ arms.  For example, Lieutenant 1 stated he had to 
correct an officer for making detainees walk on their toes 
by lifting their arms or restraints in a painful way.  Ano-
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ther MDC lieutenant said there were times officers pul-
led on detainees’ handcuffs too much, and he had to slap 
the officers’ hands away.  In addition, one detainee’s at-
torney told us that even though his client was in leg re-
straints, the officers hurried him down the hall so quickly 
that they nearly were picking him up off the ground 
when they brought his client to meet with him.  

Most current or former MDC staff members we inter-
viewed told us they did not see, hear, or ever recall staff 
members carrying detainees, lifting detainees, pulling 
detainees’ restraint chains, or pulling detainees’ arms to 
hurt their wrists.  

On videotapes of the detainees, however, we observed 
MDC staff members carry compliant detainees, pull de-
tainees’ arms in a way that painfully strained their hand-
cuffed wrists, and forcefully hurry detainees during es-
corts.  For example, we saw staff members in separate 
incidents quickly move two detainees by carrying them 
horizontally to the floor, even though there was no indi-
cation the detainees refused to walk.  We also saw sev-
eral officers raise compliant detainees’ handcuffed arms 
up behind their backs in a way that bent the detainees’ 
elbows and appeared to hurt the detainees’ arms and 
wrists.  (Image 6) 
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Image 6:  Officers raise compliant detainee’s arms up 
behind his back. 

The senior BOP official responsible for training new 
officers reviewed some of these instances on the vide-
otapes and stated that the officers’ use of these tech-
niques was inappropriate.  

We determined from the videotapes and witnesses’ 
statements that some staff members inappropriately 
carried or lifted detainees, and raised or pulled their 
arms in painful ways.  However, we did not substantiate 
detainees’ allegations that staff members dragged them 
on the ground, lifted them solely by their chains, or re-
fused to let their feet touch the ground for days.  

 4. Stepping on Detainees’ Chains  

Several detainees alleged that MDC staff members 
purposely stepped on their leg restraint chains while they 
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were stationary and also while they were walking, injur-
ing their ankles and causing them to fall.  According to 
one detainee, after staff members stepped on his leg re-
straint chain and caused him to fall, they dragged him by 
his handcuffs and clothes, stood him up, stepped on his 
chain again, and repeated the process.  

The senior BOP official who trains new BOP officers 
stated that staff members are never taught to step on in-
mates’ leg restraint chains, even if the inmate is non- 
compliant, because there is no correctional purpose 
served in doing so.  In his opinion, the only reason offic-
ers would step on an inmate’s leg restraint chain would 
be to inflict pain.  Again, BOP policy specifically prohib-
its staff members from using more force than necessary 
to control inmates, inflicting unnecessary physical pain 
on inmates, or causing inmates extreme discomfort.  

Lieutenant 2 acknowledged that he observed officers 
step on detainees’ leg restraint chains when they were 
placed against the wall, although he said he did not like it.  
He explained that because the detainees’ legs were spread 
apart and the leg restraint chain was taut, the leg re-
straints could have bruised the detainees’ ankles when 
officers stepped on the chain.  Lieutenant 2 said he tried 
to correct officers when he saw them step on detainees’ 
leg restraint chains.  

An R&D staff member also said he saw officers step 
on detainees’ leg restraint chains during pat searches in 
R&D.  According to this staff member, officers stepped 
on the detainees’ leg restraint chains when the detainees 
first started arriving at the MDC, although they stopped 
stepping on their leg restraint chains as time passed.  
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Similarly, an INS agent witnessed MDC staff mem-
bers step on two detainees’ leg restraint chains while 
firmly holding them against the wall.  The agent said the 
more pressure the officers put on the leg restraint chains, 
the more the detainees squirmed and complained; and 
the more the detainees squirmed and complained, the 
“worse it got” for them.  

One MDC correctional officer who assisted with ap-
proximately 7 to 10 detainee escorts from R&D to the 
ADMAX SHU said he observed staff members stepping 
on detainees’ leg restraint chains.  The officer incor-
rectly thought that security procedures required officers 
to step on detainees’ leg restraint chains whenever they 
were stopped or whenever officers needed to remove 
their leg restraints.  The officer said staff members 
stepped on detainees’ leg restraint chains when they 
came out of their cells before going to recreation, when 
officers had to apply or remove leg restraints, or when 
officers escorting a detainee had to wait for elevators or 
doors.  He stated, however, that he thought the officers 
only stepped on excess chain that was on the ground and 
not on chain that was stretched tight between the de-
tainees’ legs.  

Our investigation found evidence that some detainees 
had substantial bruises and scabs around their ankles 
caused by the leg restraints.  For example, we reviewed 
a videotape that showed that by one detainee’s second 
day at the MDC, his ankles were badly bruised.16  

                                                 
16 An MDC doctor who examined the detainee suggested in the 

videotapes that his bruises were caused by irritation from the leg 
restraints and said that he recommended the detainee wear his leg 
restraints over his socks to prevent further bruising.  However, a 
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Similarly, another detainee’s attorney said that he 
observed significant black and blue bruises on his client’s 
ankles and that his client told him they were caused by 
staff members who stepped on his leg restraint chains.  
Based on the statements of MDC staff members, we 
believe these injuries were the result of staff members 
stepping on detainees’ leg restraint chains, although tight 
leg restraints that restricted blood flow also may have 
contributed to bruising around detainees’ ankles.17  

In our interviews, numerous current or former MDC 
staff members who handled the detainees asserted they 
never saw or heard of staff members stepping on detain-
ees’ leg restraint chains.  Several of them, including a 
senior MDC management official, said it never would be 
appropriate for staff members to restrain detainees by 
stepping on their leg restraint chains, unless there was 
an emergency, because it would have hurt the detainees’ 
legs or caused them to trip.  

However, these denials were belied by the statements 
of other officers, which we described above.  Moreover, 
despite the senior MDC management official’s statement 
that it never was appropriate to step on a detainee’s leg 
restraint chain, we saw a videotape in which he and an-
other staff member appeared to restrain a detainee by 
stepping on his leg restraint chain during a non- 
emergency medical examination.18  

                                                 
videotape of the detainee’s medical examination showed the detainee 
already had been wearing the leg restraints over his socks. 

17 We discuss this further under “Improper Application and Use of 
Restraints” in section 5 below. 

18 In this incident, it appeared that stepping on the detainee’s leg 
restraint chain did not pull on the detainee’s ankles and may have 
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Based on the consistency in the detainees’ allegations, 
eyewitness statements by several staff members, vide-
otape evidence of detainees’ ankle injuries, and videotape 
evidence of the senior MDC management official and 
another staff member stepping on a detainee’s leg re-
straint chain, we believe some staff members violated 
BOP policy by stepping on detainees’ leg restraint chains.  
However, the evidence is inconclusive regarding whether 
MDC staff members stepped on detainees’ leg restraint 
chains while they were walking or repeatedly tripped 
them and dragged them on the floor, as one detainee 
alleged.  

 5. Improper Application and Use of Restraints  

As described in the June 2003 Detainee Report, the 
BOP treated all September 11 detainees as “high securi-
ty” inmates, which meant that they were placed in the 
ADMAX SHU and subjected to the strictest form of con-
finement whenever they were taken out of their cells.  
For example, the detainees were restrained with what 
the BOP calls “hard restraints:”  steel handcuffs, leg re-
straints, and sometimes waist chains.  

Nine detainees alleged that staff members applied 
handcuffs or leg restraints too tightly, punished the de-
tainees by squeezing their handcuffs tighter, did not loos-
en restraints after the detainees complained that they 
were very painful, or left detainees restrained in their 

                                                 
been intended to ensure that the detainee would not hurt himself or 
others by bucking his legs.  Yet, after reviewing the videotape with 
us, the senior MDC management official continued to maintain that 
he did not step on the chain.  The other employee on the videotape 
acknowledged that he believed he and the senior MDC management 
official stepped on the detainee’s leg restraint chain. 
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cells for long periods of time.  For example, one detain-
ee filed a formal complaint against one officer for squeez-
ing his handcuffs tightly during an escort and causing his 
wrists to bruise.  Similarly, another detainee told us that 
some of the MDC staff members intentionally hurt the 
detainees by tightening their restraints.  This detainee 
said that if the detainees were “mouthy” or cursed, staff 
members punished them by applying their restraints 
tightly.  He also said that if a detainee complained that 
his restraints hurt, the staff members tightened his re-
straints even more.  

While the proper application of restraints may result 
in some discomfort, the BOP prohibits staff members 
from using restraints to punish inmates, cause unneces-
sary physical pain or extreme discomfort with overly 
tight restraints, or restrict blood circulation in any man-
ner.  See BOP P.S. 5566.05 and 3420.09.  When staff 
members apply restraints to inmates in “use of force” 
incidents, for example, the BOP prohibits staff members 
from continuing to restrain the inmates after they have 
gained control of them.  See BOP P.S. 5566.05.  In ad-
dition, the BOP prohibits staff members from applying 
restraints to an inmate in an administrative detention 
cell, such as an ADMAX SHU cell, without approval of 
the Warden or his designee.  See BOP P.S. 5566.05.  

The senior BOP official who trains new BOP officers 
stated that all BOP officers are taught how to apply re-
straints in a way that does not cause pain or restrict 
blood circulation.  However, we observed a few instanc-
es on videotapes when medical personnel examining a de-
tainee determined a detainee’s restraints were applied 
too tightly and needed to be loosened.  While these 
videotapes show that staff members applied some de-
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tainees’ restraints too tightly, we did not substantiate 
particular detainees’ allegations that staff members in-
jured them by tightening their restraints or punished 
them by applying their restraints too tightly.  

However, our investigation developed evidence that 
staff members punished at least two detainees by leaving 
them restrained in segregated cells for at least seven 
hours.  According to the senior BOP official responsible 
for training new officers, inmates can be left in restraints 
in their cells only so long as they are combative.  He 
stated a lieutenant has to check on the restrained in-
mates every two hours to determine if they are still 
physically combative.  See BOP P.S. 5566.05.  As soon 
as a lieutenant determines the inmate has regained phys-
ical control and is no longer a threat to himself, other in-
mates, or property, his restraints must be removed.  
The official said staff members violate BOP policy if they 
keep inmates restrained longer than necessary, or if they 
restrain inmates to punish or discipline them.  He fur-
ther stated that if inmates are being disruptive or non-
compliant by yelling, it is entirely ineffective to place 
them in restraints because handcuffing them will not stop 
them from yelling.  He said the only appropriate action 
would be to move them to another cell where their yelling 
cannot be disruptive.  

On November 8, 2001, two detainees began yelling in 
their cells and banging on their cell doors in response to 
screams from a third detainee who was in the medical 
room having a blood sample taken.19  On videotapes, we 

                                                 
19 The detainee alleged he was screaming in part because one of the 

officers had bent his thumb back severely while his blood was being 
taken.  While we could not determine by viewing a videotape of the 
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heard a couple of detainees yelling, “What are you doing 
to [the third detainee]?” immediately after the third 
detainee began screaming.  We also observed that as 
soon as these detainees began yelling and banging on 
their cell doors, a senior MDC management official ab-
ruptly turned and walked out of the medical exam room 
with his deputy following after him.  Of the ten staff 
members in the medical exam room at the time, only the 
senior MDC management official and his deputy respon-
ded immediately to the detainees.  Shortly after the sen-
ior MDC management official left the medical examina-
tion room, we heard a staff member, who sounded like 
the senior MDC management official, say things to the 
detainees like, “What do you want?” and “Are you done?”  

Subsequently, according to staff members’ memoran-
da and official reports, staff members activated an emer-
gency alarm to request assistance on the ADMAX SHU 
and performed an “emergency use of force” on the two 
detainees who had yelled and banged on their cell doors.  
These memoranda and reports allege that the two detain-
ees were staging a group demonstration and encouraging 
other detainees to riot and engage in a hunger strike.  
As part of the “emergency use of force,” the two detain-
ees were taken to recreation cells, left there for about 
half an hour, and then transferred to segregation cells.  

In the videotapes of the two detainees initially being 
escorted from their cells to the recreation deck, we ob-
served that they fully complied with the staff members 
and that the staff members were not aggressive with 

                                                 
incident whether this officer had bent the detainee’s thumb back, on 
the videotape it appeared that the officer held the detainee’s thumb 
during part of the medical examination. 
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them.  We saw no “use of force” employed or needed 
during these escorts from their cells.20  

While the two detainees were on the recreation deck, 
we heard staff members discuss the incident off-camera.  
The staff members never indicated the two detainees 
were inciting a riot or staging a group demonstration. 
Instead, one staff member stated to the others that the 
ADMAX SHU could not house the detainees adequately 
because there were too many detainees for the staff to 
handle.  Another staff member responded, “Well, things 
are quiet now.  They are not yelling or nothing.”  Fi-
nally a third staff member, who sounded like the senior 
MDC management official, replied, “Right.  We gotta 
follow up.  We’ve got to leave them in restraints and 
make them behave—that this is not appropriate.”  

Shortly after this discussion, we saw on videotapes 
staff members escorting the two detainees from the 
recreation deck to segregation cells.  These escorts were 
much more aggressive than the previous escorts to the 
recreation deck.  We saw the officers rush the detainees 
down the corridors, slam one detainee into walls, ram the 
second detainee into walls, and hold both of them by their 
heads or necks.  Two lieutenants present during these 
escorts submitted memoranda alleging that the two de-
tainees were “placed against the wall” because they were 
uncooperative or resisting staff members.  On video-

                                                 
20 According to MDC policy, all “use of force” incidents must be 

videotaped and the tapes given to the Special Investigative Section 
(SIS) as evidence to be stored in the SIS evidence safe for two-and- 
a-half years.  However, there were no tapes of these detainees for 
this date in the SIS safe, according to MDC officials. 
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tapes of the escorts, however, the two detainees did not 
appear to be uncooperative or resisting staff members.  

The two detainees were then left in hard restraints for 
more than seven hours in segregation cells.21  Although 
staff members submitted memoranda or reports indicat-
ing that the officers had handled the two detainees in ac-
cordance with BOP policy, the evidence we reviewed 
indicates that staff members violated BOP policy by 
using more force than necessary to gain control of the 
detainees—who appeared compliant—and by leaving 
them restrained in their cells for an inappropriately long 
period of time.  

Based on our review of the videotapes that were rec-
orded at different locations on the ADMAX SHU, it did 
not appear that the two detainees were staging a group 
demonstration, inciting a riot, or doing anything but yel-
ling and banging on their cell doors in response to the 
screams of the third detainee who was in the medical 
exam room.  While detainees are not permitted to yell, 
bang on doors, or curse at staff under ADMAX SHU 
rules, we do not believe the two detainees’ behavior in 
this instance amounted to inciting a riot or required them 
to be locked in hard restraints in segregation cells for 
seven hours.  Rather, the evidence suggests that in this 
incident, staff members used rough treatment and re-
straints to punish the two detainees, in violation of BOP 
policy.  

                                                 
21 An official report from the MDC states they were restrained 

from 2:00 p.m. to 9:10 p.m. 
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 6. Rough or Inappropriate Handling of Detainees  

Several detainees alleged MDC staff members han-
dled them roughly or inappropriately, asserting that they 
were punched, kicked, beaten, or otherwise physically 
abused.  

According to the BOP official who trains new BOP of-
ficers, officers are not to handle inmates roughly, aggres-
sively, or in any manner that causes them unnecessary 
pain.  He reiterated that using any more force than 
necessary in handling inmates violates BOP policy.  

Several MDC staff members confirmed detainees’ al-
legations that officers used unnecessary force and han-
dled detainees roughly.  A current MDC lieutenant who 
was assigned briefly to the ADMAX SHU stated that a 
lot of detainees were treated “pretty roughly” when they 
were brought into the sally port and R&D.  Another 
lieutenant said, “We were not using kid gloves with these 
guys.”  

In addition, two former MDC lieutenants and a cur-
rent lieutenant stated that some officers took their anger 
and frustration about the September 11 terrorist attacks 
out on the detainees.  They stated they had to tell the 
officers to “ease up” when handling the detainees, and 
they had to remove some officers from escort teams be-
cause they were too rough with the detainees or were not 
able to handle them professionally.  One of the lieuten-
ants said that some officers “tried to prove that they 
were men or prove that America was superior” by being 
unprofessional or overly aggressive with the detainees.  

An R&D staff member said he and other R&D staff 
members had to take officers off escort teams because 
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they were “rambunctious” and “excited.”  In addition, 
the R&D staff member told us officers were unneces-
sarily rough while pat searching the detainees the first 
few days they arrived.  He commented, “You feel bad if 
you’re roughing up someone who is crying.”  This staff 
member also stated that he witnessed officers take off 
detainees’ shoes during pat searches in R&D and knock 
them against the wall right next to the detainees’ faces.  

Despite these staff members’ statements, many other 
current and former MDC staff members we interviewed 
claimed that officers never were aggressive with or used 
unnecessary force on the detainees.  Many also denied 
that detainees were ever pressed or held to the wall.  
One lieutenant maintained that the detainees were “treated 
with kid gloves.”  

On the videotapes, however, we observed that staff 
members often handled detainees roughly or inappropri-
ately.  For example, we observed that staff members 
regularly pressed and held detainees to the wall.  In 
addition, we saw one officer sharply slap a detainee on 
the shoulder and grab another detainee’s shoulder and 
push him.  We also saw another officer firmly poke a 
detainee in the shoulder without any provocation.  

One detainee alleged that in late October 2001 staff 
members punished him twice for talking too much by 
stripping him, giving him only a sleeveless t-shirt, and 
locking him in a cell for 24 hours without food or blan-
kets.  A second detainee stated he saw officers put the 
first detainee in cell number 1 with no clothes or blan-
kets, and throw water on the cell floor.  The second 
detainee said that cell number 1 was the punishment cell 
and the officers kept the first detainee in there all the 
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time.  A third detainee also told us that staff members 
used cell number 1 to punish detainees.  

The first detainee identified three staff members who 
allegedly punished him by locking him in a cell in a 
sleeveless t-shirt without food or blankets.  When inter-
viewed by the OIG, one of the staff members denied 
generally that any detainees were mistreated.  The oth-
er two staff members said the detainee never was placed 
in a cell without food, although he had been placed on sui-
cide watch once or twice and was stripped, given a suicide 
watch gown, and put in a different cell so he could be 
monitored.  

However, the detainee’s medical records do not indi-
cate that he ever was suicidal or needed to be placed on 
suicide watch.  His file also does not contain any suicide 
risk assessments or suicide watch records.  If the de-
tainee was suicidal, his suicide risk assessment or suicide 
watch should have been documented, as was done for 
more than ten other detainees.  

We did not receive any videotapes that showed the 
detainee being placed on or monitored during a suicide 
watch, even though we received videotapes of other de-
tainees who were placed on suicide watch.  However, we 
observed on videotape an incident in which four staff 
members, including the two who maintained the detainee 
had been suicidal, cornered the detainee in a recreation 
cell while a lieutenant threatened him to stop inciting and 
talking to other detainees.  The lieutenant told him that 
if he did not do what the staff members said, they would 
send him to a penitentiary where he would have even less 
privacy and freedom than at the MDC.  The lieutenant 
said, “You think we can’t break you?  [The penitentiary] 
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will.”  This incident indicates that staff members were 
irritated with the detainee and lends credibility to the 
detainee’s allegation that some of the same staff mem-
bers later punished him by locking him in a segregated 
cell because he talked too much.  

While the evidence is not conclusive, it suggests that 
the detainee was not suicidal and staff members inap-
propriately and unnecessarily stripped him down to a 
sleeveless t-shirt and locked him in a segregation cell for 
24 hours as a form of punishment.  

In addition, videotape evidence and witnesses’ state-
ments indicate that some staff members often handled 
detainees roughly or inappropriately.  However, we did 
not find evidence that staff members punched, kicked, or 
beat detainees, as some detainees alleged.  

 7. Conclusion  

In sum, we concluded, based on videotape evidence, 
detainees’ statements, witnesses’ observations, and staff 
members who corroborated some allegations of abuse, 
that some MDC staff members slammed and bounced de-
tainees into the walls at the MDC and inappropriately 
pressed detainees’ heads against walls.  We also found 
that some officers inappropriately twisted and bent de-
tainees’ arms, hands, wrists, and fingers, and caused 
them unnecessary physical pain; inappropriately carried 
or lifted detainees; and raised or pulled detainees’ arms 
in painful ways.  In addition, we believe some officers 
improperly used handcuffs, occasionally stepped on com-
pliant detainees’ leg restraint chains, and were needlessly 
forceful and rough with the detainees—all conduct that 
violates BOP policy.  See BOP P.S. 5566.06.  
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 B. Verbal Abuse  

Twenty-two detainees alleged that staff members 
verbally abused them by calling them names, cursing at 
them, threatening them, or making vulgar or otherwise 
inappropriate comments during strip searches.  For ex-
ample, detainees alleged staff members called them 
names like “terrorists,” “mother fuckers,” “fucking Mus-
lims,” and “bin Laden Junior.”  They also said staff 
members threatened them by saying things like:   

“Whatever you did at the World Trade Center, we will 
do to you.”  

“You’re never going to be able to see your family 
again.”  

“If you don’t obey the rules, I’m going to make your 
life hell.”  

“You’re never going to leave here.”  

“You’re going to die here just like the people in the 
World Trade Center died.”  

Several of the detainees said that when they arrived at 
the MDC, they were yelled at and told things like:  

“Someone thinks you have something to do with the 
terrorist attacks, so don’t expect to be treated well.”  

“Don’t ask any questions, otherwise you will be dead.”  

“Put your nose against the wall or we will break your 
neck.”  

“If you question us, we will break your neck.”  

“I’m going to break your face if you breathe or move 
at all.”  
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One detainee stated that when the detainees prayed in 
the ADMAX SHU, officers said things like, “Shut the 
fuck up!  Don’t pray.  Fucking Muslim.  You’re pray-
ing bullshit.”  Another detainee alleged that when the 
officers were mistreating the detainees, the officers some-
times said, “Welcome to America.”  

The BOP P.S. 3420.09, “Standards of Employee Con-
duct,” specifically prohibits verbal abuse of inmates, 
stating, “An employee may not use  . . .  intimidation 
toward inmates,” and “[a]n employee may not use pro-
fane, obscene, or otherwise abusive language when com-
municating with inmates.  [Employees] shall conduct 
themselves in a manner which will not be demeaning to 
inmates.”  

Nearly all of the staff members we interviewed denied 
ever verbally abusing the detainees or witnessing any 
other staff member verbally abuse detainees.  Several of 
them denied ever hearing another staff member even 
utter a curse word around the detainees.  One officer 
told us that all the staff members were “very polite” with 
the detainees and that they would ask the detainees, 
“Can you please do this?” and “Can you please do that?” 
instead of ordering them around.  

However, in our interviews with several current and 
former staff members, we found evidence that corrobo-
rated some of the detainees’ allegations of verbal abuse 
and refuted the officers’ denials.  For example, one cur-
rent lieutenant told us that when some detainees re-
quested more food, he heard some officers respond, “You’re 
not getting shit because you killed all those people.”  

Another current lieutenant told us about one officer 
who referred to the detainees as “fuckers.”  In addition, 
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a staff member from R&D stated that officers cursed 
around the detainees, and told each other jokes and made 
derogatory statements about the detainees during strip 
searches.22  

One officer acknowledged to us that officers some-
times let their personal feelings get in the way of their 
professional responsibilities and said things they should 
not have said.  Moreover, a former officer, who main-
tained that he and fellow officers never verbally abused 
the detainees, frequently called the detainees “terror-
ists,” “dirtbags,” and “scumbags” during one of our in-
terviews of him.  

In addition to these current and former staff mem-
bers, witnesses from outside the MDC also provided 
some corroboration for the detainees’ allegations of ver-
bal abuse.  One detainee’s attorney said he heard MDC 
officers constantly refer to the detainee as “the terror-
ist,” “the 9/11 guy,” or “the bomber.”  Similarly, an INS 
agent told us the detainees were read “the riot act” when 
they first were brought into the MDC.  

We also found evidence on videotapes that suggested 
officers made inappropriate statements regarding the 
detainees.  For instance, contrary to what many staff 
members told us, we heard on videotapes staff members 
curse repeatedly around the detainees.  We also saw 
staff members behave unprofessionally during some strip 
searches, as the R&D staff member described; on video-
tapes, staff members laughed, exchanged suggestive 

                                                 
22 Strip searches are discussed further below under section III (C), 

“Strip Searches of Detainees.” 
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looks, and made funny noises before and during strip 
searches.  

We also observed one officer, who was assisting in a 
routine escort of a detainee, suddenly shout to another 
staff member in a threatening way, “This guy over here 
(gesturing to the detainee) thinks by getting nasty with a 
female officer and disobeying orders, he’s going to get 
shit (legal calls) from you.”  At this point, the video 
camera operator admonished the officer to watch what he 
said on camera.  At the end of the escort, the officer 
leaned over to the detainee and quietly said something 
that could not be heard on camera.  

Similarly, as discussed above, we observed four staff 
members corner one detainee in a recreation cell.  A 
lieutenant told him that if he did not do what the staff 
members said, they would send him to a penitentiary 
where officers would “break” him.  This incident is very 
similar to threats that another detainee alleged a lieu-
tenant made to him.  The other detainee told us that a 
lieutenant against whom he filed a complaint came to his 
cell and threatened him by saying, “If you guys make too 
much noise, you’re going to the [penitentiary].  And those 
guys are killers.  You won’t survive an hour there.”  

From the statements of several staff members and 
witnesses outside the MDC and from the videotapes that 
we reviewed, we concluded that some staff members vio-
lated BOP policy by verbally abusing some detainees.  

III. SYSTEMIC ISSUES RELATING TO THE MDC  

 A. Issues Addressed in the Detainee Report  

The June 2003 Detainee Report described various is-
sues related to the treatment of detainees at the MDC, 
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including problems with detainees receiving timely ac-
cess to counsel, detainees being held under extremely 
harsh conditions of confinement such as cells being 
lighted 24 hours a day, detainees being held in lockdown 
for at least 23 hours a day, detainees being placed in full 
restraints every time they were moved, and detainees not 
receiving adequate recreational opportunities.23  Because 
those issues were discussed in detail in the Detainee 
Report, we do not repeat them in this report.  

In the course of this investigation, however, we found 
other systemic problems and further information on 
several issues previously discussed in the Detainee Re-
port regarding the treatment of MDC inmates, which we 
describe below.  These include staff members using a 
t-shirt taped to the wall in R&D to send detainees an 
inappropriate message, audio taping detainees’ meetings 
with their attorneys, unnecessarily and inappropriately 
strip searching detainees, and banging on detainees’ cell 
doors excessively while they were sleeping.  In addition, 
we describe the difficulties we had in obtaining video-
tapes from the MDC, despite our repeated requests, and 
our general assessment of the cooperation and credibility 
of many officers we interviewed.  

                                                 
23 Many detainees said they declined to go to the limited recreation 

because it often was offered only in the early morning when it was 
cold, and they had only short-sleeve jumpers and no shoes.  Some 
detainees also complained that they were routinely strip searched 
after recreation, even though they were frisked before and vide-
otaped during their recreation.  In reviewing the videotapes, we 
found that many times the detainees were in the recreation cells 
before 7:00 a.m. and they appeared to be uncomfortably cold.  We 
also saw videotapes of detainees being kept in restraints during their 
recreation period. 
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 B. Video and Audio Taping Detainees’ Meetings with 
 Their Attorneys  

We found that MDC staff members not only vide-
otaped the detainees’ movements when taken from their 
cells to visit with their attorneys, they also recorded 
detainees’ visits with their attorneys using video cameras 
set up on tripods outside the attorney visiting rooms.  In 
total, we found more than 40 examples of staff videotap-
ing detainees’ attorney visits.24  On many videotapes, we 
were able to hear significant portions of what the detain-
ees were telling their attorneys and sometimes what the 
attorneys were saying as well.  

It appeared that detainees’ attorney visits were rec-
orded intentionally.  On one occasion, an officer instruc-
ted the detainee not to speak in Arabic with his attorney 
because the meeting was being videotaped.  In another 
videotape, a lieutenant told the detainee and his attorney 
that he had been instructed that they were required to 
speak in English during the visit.  We also observed on 
several occasions that officers lingered outside the attor-
ney visiting rooms and appeared to be listening to the 
conversations.  

Audio taping inmates’ meetings with attorneys is pro-
hibited by federal regulation. Chapter 28 C.F.R.  
§ 543.13(e) provides that “Staff may not subject visits 
between an attorney and an inmate to auditory supervi-
sion.”  On October 31, 2001, the Attorney General 

                                                 
24 Nearly every time we saw a detainee escorted to an attorney 

visit, his visit was videotaped.  While we could hear audio on each of 
these videotapes, sometimes it was difficult to understand the de-
tainees. 
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signed a directive that permitted monitoring of attorney- 
inmate meetings only under limited circumstances when 
the Attorney General approved the monitoring of the 
conversations and notice was given to the inmate and the 
inmate’s lawyer.  28 C.F.R. § 501.3(d).  According to 
BOP’s Office of General Counsel, this authority was not 
used at the MDC.  In a December 18, 2001, memoran-
dum to wardens in the Northeast Region (which includes 
the MDC), M.E. Ray, the Regional Director, provided 
specific guidance on videotaping attorney visits for the 
detainees:  “Visits from attorneys may also be visually 
recorded, but not voice recorded.”  No BOP or MDC 
memorandum specifically authorized taping attorney 
visits for the September 11 detainees or identified rea-
sons to depart from standard BOP policy or the federal 
regulation.  

When interviewed prior to the OIG obtaining all of the 
videotapes, MDC Warden Michael Zenk told the OIG 
that, initially, attorney visits were video and audio taped, 
but in November 2001, after one of the attorneys com-
plained, the video camera was moved far enough away 
that the audio of the visits was not recorded.25  Howev-
er, as late as February 2002, conversations between 
detainees and their attorneys are still audible on many of 
the tapes.  When confronted with this information, 
Warden Zenk stated that the visits should not have been 
audio taped. He also said his staff thought moving the 
camera away from the attorney visiting rooms ensured 
that the visits would not be audio taped.  

                                                 
25 Warden Zenk arrived at the MDC in late April of 2002 and pro-

vided this information based upon briefings by his staff members. 
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Recording the detainees’ attorney visits also was not 
necessary for the MDC’s security purposes.  The attor-
ney visits took place in non-contact rooms separated by 
thick glass, and the MDC required the detainees to be 
restrained in handcuffs, leg restraints, and waist chains 
during the visits.26  The detainees also were pat searched 
or strip searched after these meetings.  

Taping detainees’ attorney visits potentially stifled de-
tainees’ open and free communications with legal counsel 
and discouraged them from making allegations against 
specific staff members.  Nevertheless, in some of the 
taped conversations, we heard the detainees tell their 
attorneys detailed allegations about the poor and abusive 
treatment they had received at the MDC.  They de-
scribed being slammed against the wall, physically abused, 
verbally abused, and intentionally kept awake at night.  
Their statements were consistent with what the detain-
ees related to the OIG when they were interviewed 
months later.  

In sum, we concluded that audio taping attorney visits 
violated the law and interfered with the detainees’ effec-
tive access to legal counsel.  

 C. Strip Searches of Detainees  

Upon arriving at the MDC, consistent with MDC and 
BOP policy, detainees were strip searched in R&D and 
provided prison clothing.  Also in accordance with MDC 
policy, the detainees were strip searched in R&D when 
they returned from court appearances or anytime they 
left the MDC.  Very few of the detainees complained 

                                                 
26 See the October 18, 2001, official memorandum from a senior 

MDC management official to all MDC lieutenants. 



392 

 

about the strip searches that occurred in R&D.  How-
ever, many complained about strip searches that oc-
curred in the ADMAX SHU.  

Detainees complained that they were strip searched 
on the ADMAX SHU for no apparent reason, either 
minutes after they had been thoroughly searched in R&D 
and immediately escorted by officers to the ADMAX 
SHU, or when they had not even left the ADMAX SHU.  
Several detainees also stated that the staff members 
performing or observing the strip searches laughed at 
the detainees during the searches.  Detainees complained 
that the strip searches on the ADMAX SHU often were 
filmed and that sometimes women were present or in the 
immediate vicinity during the searches.  A few detainees 
maintained that MDC staff members used strip searches 
as a form of punishment.  

In R&D, the strip searches were conducted in a room 
that contained detainees’ prison clothing.  The room had 
small dividers along the wall that blocked viewing from 
either side.  When regular videotaping of the detainees 
started in October 2001, the video camera operators 
turned off the video cameras or filmed detainees only 
above the waist in R&D.  

In contrast, on the ADMAX SHU the strip searches 
were conducted in either the multipurpose medical ex-
amination room, which is completely visible to anyone in 
the main ADMAX SHU corridor and the recreation cells, 
or in one of the empty cells on the range.  Furthermore, 
many of the strip searches conducted on the ADMAX 
SHU were filmed in their entirety and frequently showed 
the detainees naked. Staff members consistently stated 
in interviews that filming a strip search in its entirety 
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was against BOP policy.27  While on some occasions the 
filming of the strip search was partially blocked by an 
officer observing the strip search, this did not appear to 
be an intentional strategy to give detainees more privacy.  
In a few videotapes, we heard the officers laughing while 
observing the strip searches.  

It does not appear that the MDC issued written poli-
cies regarding when detainees were to be strip searched.  
According to the detainees and MDC staff, the strip 
searches on the ADMAX SHU were conducted on the 
following occasions:  (a) always when detainees entered 
the unit; (b) sometimes when they departed from the 
unit; (c) often after attorney and social visits on the unit; 
(d) infrequently after recreation sessions on the unit; and 
(e) infrequently before medical examinations on the unit.  

Staff members informed us that when the detainees 
arrived on the ADMAX SHU, the detainees had to be 
strip searched even if they had just been strip searched 
moments before in R&D.28  Sometimes the same officers 
who were present for a detainee’s strip search in R&D 
were present for the detainee’s strip search on the AD-
MAX SHU.  Several of the videotapes showed detain-

                                                 
27 BOP officials informed us that there is no national policy specifi-

cally prohibiting videotaping inmate strip searches.  BOP P.S. 
5521.05 provides that the strip search “shall be made in a manner 
designed to assure as much privacy to the inmate as practicable.”  
However, the very act of filming the entire search seems to run 
counter to this policy. 

28 However, we found that detainees who were taken off the AD-
MAX SHU to other locations in the institution, like the health unit or 
meeting rooms, were not always strip searched when they returned 
to the ADMAX SHU. 
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ees’ confusion as they futilely tried to explain that they 
had just been strip searched in R&D.  

On the ADMAX SHU, whenever the detainees were 
outside their cells, they were handcuffed at all times and 
almost always were placed in leg restraints.  As noted 
above, attorney and social visits were held in no-contact 
rooms separated by thick glass, detainees were restrain-
ed, and the visits were filmed.  Nevertheless, detainees 
often were strip searched after their attorney and social 
visits.  In interviews with the OIG, several officers stat-
ed it was standard MDC policy to strip search detainees 
following attorney or family visits, but they could not 
point us to any written policy.  Yet, even if such search-
es were consistent with policy, they were applied incon-
sistently to the detainees and appeared to be unneces-
sary.  Indeed, some staff members told us that the rea-
son attorney and family visiting rooms were on the same 
floor as the ADMAX SHU was to avoid having to strip 
search the detainees.  

Several detainees alleged that sometimes women were 
present during strip searches on the ADMAX SHU, 
which one detainee told the OIG he viewed as an affront 
to his religious beliefs.29  During several of the video-
taped strip searches, female voices can be heard in the 
background.  In addition, one videotape shows a female 
staff member walking in the vicinity of a detainee under-
going a strip search.  

                                                 
29 BOP policy does not address whether staff members of the op-

posite gender may be present during strip searches, but BOP P.S. 
5521.05 requires that staff of the same gender conduct the strip 
search unless there are exigent circumstances that are documented. 
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Some detainees complained that the strip searches 
were used by the MDC staff as punishment.  For exam-
ple, in one videotape four officers escorted one detainee 
into a recreation cell and ordered him to strip while they 
berated him for talking too much with other detainees 
and for encouraging them to go on a hunger strike.  We 
could see no correctional purpose or justification for strip 
searching this detainee, who had just been taken from his 
cell, pat searched, and then escorted into the recreation 
cell by the four officers.  

In sum, we concluded that it was inappropriate for 
staff members in the ADMAX SHU to routinely film 
strip searches showing the detainees naked, and that on 
occasion staff members inappropriately used strip search-
es to intimidate and punish detainees.  We also ques-
tioned the need for the number of strip searches, such as 
after attorney and social visits in non-contact rooms 
where the detainees were fully restrained and video-
taped.  

 D. Banging on Cell Doors  

Many detainees alleged that officers loudly banged on 
their cell doors in an attempt to wake them up, interrupt 
their prayers, or generally harass them.30  Under MDC 
and BOP policy, counts were conducted throughout the 
day and night, including midnight, 3:00 a.m., and 5:00 

                                                 
30 Due to the physical characteristics of the metal cell doors and the 

acoustics on the range, the sound from a light knock on a cell door 
would reverberate loudly inside and outside the cell.  Officers com-
plained to us and to each other on videotapes regarding the loud 
sounds that came from the detainees banging on the cell doors. 
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a.m.31  During these counts, officers were required to 
see detainees’ “human flesh.”  See BOP P.S. 5500.09.  
As a result, officers were permitted to wake detainees up 
at these times if they could not see their skin.32  Ac-
cording to the officers, during the counts the detainees 
usually waved their hands from under their blankets, 
which generally were pulled over their heads to block out 
the cell lights that were illuminated at all times until at 
least February 2002.  

While several detainees acknowledged to us they un-
derstood that the officers were required to conduct peri-
odic counts, these detainees alleged that several officers 
went beyond what was required for the count by kicking 
the door hard with their boots, knocking on the door at 
night much more frequently than required, and making 
negative comments when knocking on the door.  

For example, one detainee claimed that officers 
kicked the doors non-stop in order to keep the detainees 
from sleeping.  He stated that for the first two or three 
weeks he was at the MDC, one of the officers walked by 
about every 15 minutes throughout the night, kicked the 
doors to wake up the detainees, and yelled things such as, 
“Motherfuckers,” “Assholes,” and “Welcome to Ameri-

                                                 
31 Counts on the ADMAX SHU were actually double counts.  One 

officer went through the entire range and conducted a count, and 
then immediately afterwards a second officer conducted an inde-
pendent second count.  At the end, the officers confirmed that they 
counted the same number of detainees. 

32 BOP P.S. 5500.09 directs staff members to use a flashlight judi-
ciously during nighttime counts, but to use enough light that there is 
no doubt the staff member is seeing “human flesh.”  On the AD-
MAX SHU, however, for months the cells continually were lit by two 
lights. 



397 

 

ca.”  Similarly, another detainee stated that when offic-
ers kicked the doors to wake the detainees up, they said 
things like, “Motherfuckers sleeping? Get up!”  A third 
detainee also claimed that a few officers made loud noises 
at night to keep the detainees awake and that these of-
ficers appeared to have fun conducting the counts by 
knocking on the cell doors.  Another detainee said that 
officers would not let the detainees sleep during the day 
or night from the time he arrived at the MDC in the 
beginning of October through mid-November 2001.  

One detainee’s attorney told us that his client stated 
that every time he fell asleep the officers came and 
kicked the doors to wake him up.  The attorney told us 
that the detainee said this was not part of the officers’ 
prescribed counts, but that the officers would watch the 
in-cell cameras and come kick on the doors as soon as 
they thought the detainee was asleep.  

The officers we interviewed denied that they gratui-
tously or loudly knocked, kicked, or banged on the de-
tainees’ doors.  One of the officers stated that for the 
counts, including the ones in the middle of the night, he 
knocked on the detainees’ cell doors and might have used 
his foot, but he did not kick the doors very hard.  This 
same officer stated that another officer also used his boot 
to kick cell doors for counts, but he said that neither he 
nor the other officer ever used expletives with the de-
tainees or said anything inappropriate or unprofessional.  
Nevertheless, this officer acknowledged that the detain-
ees experienced “sleep deprivation” from a combination 
of having cell lights illuminated around the clock and the 
frequent counts.  Another officer confirmed that detain-
ees often were awake for the midnight and 3:00 a.m. 
counts.  
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Because the detainees were not moved from their cells 
during the night, staff members were not required to 
video record nighttime activities.  As a result, none of 
the videotapes we reviewed showed the ADMAX SHU at 
night or showed the officers conducting counts at night.  
Due to the lack of videotape evidence and officers’ deni-
als, we were unable to substantiate the detainees’ allega-
tions that the officers gratuitously banged on the cell 
doors or woke up detainees unnecessarily.  However, 
the combination of cells being continuously illuminated 
and the BOP requirement that officers had to see the 
detainees’ skin during each count in the evenings caused 
detainees to be awakened regularly and suffer from sleep 
deprivation.  

 E. T-Shirt with Flag and Slogan  

As discussed above, many detainees alleged that staff 
members slammed or pushed them into the wall in the 
sally port where they were pat searched upon first arriv-
ing at the MDC.  Numerous detainees recalled that a 
t-shirt was taped to a wall and that their faces were 
pressed against the t-shirt.  For example, a detainee 
told us that staff members put his face right in the 
t-shirt, like he had to “kiss it.”  

In 11 videotapes we reviewed of a detainee entering 
the MDC, the staff members placed the detainee’s face or 
head against or right next to the t-shirt while performing 
a pat search and exchanging the detainee’s restraints.33 
The tapes show that the t-shirt was taped to the wall at 
                                                 

33 As stated above, even though the MDC instituted a policy begin-
ning in early October 2001 to videotape all movements of detainees, 
including their escort through R&D, approximately 13 of the more 
than 300 videotapes that we received showed detainees in R&D. 
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eye-level near the bottom of the ramp in the sally port, 
across from where vehicles parked to unload detainees.  
In large, typed print on the t-shirt below the American 
flag were the words, “These colors don’t run.”  The 
t-shirt was taped to the right of a large, red plastic sign 
reminding law enforcement personnel to lock up their 
firearms before entering the facility.  The t-shirt was 
noticeable, especially because it seemed clearly out of 
place against a large block wall that was unadorned, ex-
cept for the professionally designed plastic sign.  

Most officers we interviewed who were involved in es-
corting detainees through R&D either specifically denied 
seeing the t-shirt or said they did not recall a t-shirt on 
the wall in the sally port area.  A few officers said they 
remembered a t-shirt or flag on the wall in the sally port.  
While several claimed that the t-shirt was innocuous and 
merely a patriotic gesture, three staff members told us 
they were troubled by how the t-shirt was being used.  

One of the three staff members worked in R&D and 
remembered that the t-shirt was placed on the wall in 
mid-September 2001, several days after the detainees be-
gan arriving at the MDC.  He said that when the de-
tainees were pat searched, officers leaned them into the 
wall and placed their faces against the t-shirt.  The 
R&D staff member believed the purpose of the t-shirt 
was to send a message to the detainees.  He did not 
know when the t-shirt was taken down, although he re-
membered seeing it on the floor once before it was placed 
again on the wall.  

The second staff member, a lieutenant, told us that he 
was disturbed when he observed officers abusing the 
t-shirt by using it to “acclimate detainees to the MDC” 
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and send a message to them.  He said that when the 
detainees were in front of the t-shirt, the officers roughed 
them up and “manhandled” them more aggressively than 
necessary.  He said he brought his concerns about the 
t-shirt to the attention of a senior MDC management 
official, and he thought the t-shirt finally was taken down 
after he reported it.34  

The third staff member, also a lieutenant, said he 
thought the t-shirt was “inappropriate and unprofession-
al.”  He claimed that he took the t-shirt down and threw 
it on the ground on five separate occasions, but staff 
members kept placing it back up on the wall.  The lieu-
tenant said he finally threw it in the trash before mid- 
November 2001.  

We found, however, that in the earliest and latest vid-
eotapes that we viewed—in early October 2001 and mid- 
February 2002—the t-shirt was displayed in the sally 
port where the detainees entered the institution.  We 
observed the t-shirt on the wall in every video of the sally 
port during this time period.  These videotapes contra-
dict staff members’ denials that the t-shirt existed and 
the lieutenant’s claim that he took the t-shirt down five 
times and finally threw it away before mid-November 
2001.  

These videotapes further show that the way staff 
members used the t-shirt leaves little doubt that its 
placement was intentional.  For example, in one video-
tape a staff member loudly ordered a detainee to, “Look 

                                                 
34 The senior MDC management official denied that any lieutenant 

brought concerns about the t-shirt to his attention until after it was 
already taken down. 
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straight ahead!” while he firmly pressed the detainee’s 
upper torso into the wall and the t-shirt so that the de-
tainee’s eyes were directly in front of the phrase, “These 
colors don’t run.”  Several other videotapes also indicate 
that the officers intentionally placed the detainees against 
the wall on or near the t-shirt.  

Three videotapes of the lieutenant who claimed that 
he removed the t-shirt from the wall on five separate 
occasions showed him leading and pressing detainees 
against the t-shirt when he was searching them.  This 
lieutenant never appeared uncomfortable with the t-shirt 
or the way in which it was used, as he maintained in his 
interview with us.  For example, in one videotape he 
ordered a detainee to lift his head up twice until the de-
tainee was looking directly at the flag and the phrase on 
the t-shirt.  

In our view, the way in which the t-shirt was used by 
staff members was highly unprofessional.  See BOP P.S. 
3420.09 (“It is essential to the orderly running of any 
Bureau facility that employees conduct themselves pro-
fessionally.”)  We also did not find credible staff mem-
bers’ claims that they lacked knowledge about the t-shirt, 
especially when we subsequently viewed videotapes show-
ing several of these same officers in front of the t-shirt 
frisking detainees.  

 F. Obtaining Videotapes from the MDC  

Shortly after the September 11 attacks, BOP Head-
quarters sent out a national directive to all regional di-
rectors to install video cameras in each September 11 



402 

 

detainee’s cell.35  Some MDC staff members told the 
OIG that the cameras were installed in the detainees’ 
cells by mid-October 2001, although we learned from 
other staff members that the cameras were not operating 
in the cells until February 2002, which is the date on the 
earliest cell tape the MDC provided us.36  A senior MDC 
official confirmed to us that the cell cameras in the AD-
MAX SHU were not operational until early February 
2002.37  He attributed the delay to logistical and electri-
cal problems.  

We determined that the MDC began on October 5, 
2001, to videotape the movements of the detainees with 
handheld camcorders.  The impetus for this practice 
was that a detainee complained to a judge on October 4, 
2001, that he had been physically abused by staff mem-
bers upon entering the MDC the previous day.  Accord-
ing to an October 18, 2001, memorandum issued by a sen-
ior MDC management official, the purpose of taping de-
tainee movements was to address “serious security con-
cerns.”  In a memorandum dated October 9, 2001, the 
BOP Northeast Regional Director instructed all wardens 
in the region, which included the MDC warden, to vide-

                                                 
35 This policy was communicated by BOP Assistant Director Mi-

chael Cooksey to all BOP Regional Directors in a series of video 
conference calls that occurred between September 13 and September 
20, 2001. 

36 When we requested the tapes in July 2003, the MDC had cell 
tapes for February 17, 2002, 3 days in March, 14 days in April, and 
every day from May through August 2002 when the last September 
11 detainee was transferred out of the ADMAX SHU. 

37 Yet, this MDC official, in a memorandum dated October 5, 2001, 
certified that the in-cell cameras were installed and operating in 31 
cells on the South Tier of the SHU where the detainees were held. 
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otape any movement of September 11 detainees outside 
their cells.  The memorandum stated that the videotape 
policy was intended to deter unfounded allegations of 
abuse by the detainees.  The memorandum also directed 
the wardens to preserve the videotapes indefinitely.  

After wardens complained about the difficulties of 
storing and purchasing vast quantities of videotapes, the 
policy of preserving the videotapes indefinitely changed 
when a new regional director, M.E. “Mickey” Ray, issued 
a memorandum on December 18, 2001, which stated that 
videotapes had to be retained for only 30 days.  After 30 
days, videotapes had to be recorded over or incinerated.  
The only exception was for tapes showing “use of force” 
incidents and incidents where a detainee alleged abuse; 
these tapes had to be kept for two years and preserved as 
evidence in the SIS safe.  

During the course of our investigation, we made sev-
eral requests to MDC officials for videotapes.  However, 
the officials’ responses to our requests were inconsistent 
and inadequate.  In response to each of our requests, we 
obtained additional videotapes that we previously had 
been told were destroyed or reused.  

When the OIG first initiated an investigation of the 
detainee abuse allegations in October 2001, we requested 
all tapes for the detainees from the date they first arrived 
to a date in November 2001.  The MDC provided the 
OIG with 14 tapes and indicated that tapes from other 
dates had been taped over or destroyed.38  

                                                 
38 Four of the 14 tapes provided by the MDC either were blank or 

did not have footage of any of the detainees. 
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In the spring of 2002, the OIG requested from the 
MDC all videotapes of the detainees from September 
2001 to April 2002.  Warden Zenk told the OIG that 
copying such a large number of tapes would be onerous, 
that the MDC already had given the OIG all the tapes 
relating to abuse allegations from detainees, and that the 
MDC received permission in December 2001 to begin 
recycling or destroying tapes.  Warden Zenk and the 
OIG staff agreed that the MDC would give the OIG nine 
days of videotapes that related to allegations of abuse 
raised by detainees interviewed by the OIG.  However, 
the OIG received tapes for only six days, totaling ap-
proximately 45 tapes.  

In June 2003, the OIG again specifically requested all 
the videotapes pertaining to all detainees.  In response, 
the MDC provided us with eight tapes from the SIS safe 
that had not been provided previously.  

In early July 2003, we met with an MDC Special In-
vestigative Agent (SIA) and asked for a further explana-
tion of the MDC’s procedure for handling and storing 
videotapes.  The SIA mentioned a storage room, only 
accessible to the SIS staff, in which he thought there still 
might be videotapes of the detainees from October and 
November 2001.  We requested that he send us those 
and any other videotapes of the detainees that we did not 
already have.  After about a month, we still had not re-
ceived the requested tapes, and we contacted Warden 
Zenk to ask about the tapes.  He referred us to a former 
SIA who previously had been responsible for the vide-
otapes and had since transferred to the BOP regional 
office.  We asked the former SIA for an inventory of the 
tapes in the storage room.  
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Despite frequent prompting, we did not receive an in-
ventory from the MDC until August 13, 2003, approxi-
mately five weeks from the time we first asked for the 
videotapes in the storage room.  The inventory was large-
ly unhelpful in that it listed over 2,000 tapes, mostly from 
April 2002 through August 2002, and it was unclear 
whether the tapes were from in-cell or handheld cameras.  
The earliest tapes listed on the inventory were from Feb-
ruary 17, 2002.  

On August 20, 2003, we visited the MDC to make 
sense of the inventory and visit the storage room where 
the tapes were located.  The SIA we met with in July 
escorted us to the storage room that was located in a 
second building of the MDC.  Upon entering the room, 
we immediately observed a significant number of boxes 
of videotapes lining much of the wall.  The boxes were 
clearly marked in large handwriting, “Tapes” with dates 
beginning on October 5, 2001, and continuing to Febru-
ary 2002.  These tapes were the only ones omitted from 
the August 2003 inventory of tapes that had been pro-
vided to us by the MDC staff.  The SIA said that he did 
not know why these tapes were not included on the inven-
tory.  We took the 308 newly discovered videotapes to 
review.39  These 308 tapes provided much of the evi-
dence discussed in this report corroborating many of the 

                                                 
39 We also took four tapes from February 17, 2002, that were listed 

on the MDC’s inventory and a tape from April 2, 2002, that was not 
listed on the inventory.  While searching in the room, we noticed 
that there was no tape from April 2, 2002, the date that a detainee 
alleged staff members physically abused him during a “use of force” 
incident.  When we asked the SIA where it was, he said that a sen-
ior MDC management official had it in his office because he was re-
viewing it, and the SIA retrieved it from the office for us. 



406 

 

detainees’ allegations.  Many of the tapes contradicted 
statements of MDC staff members about the treatment 
of the detainees.  

Discovering such a substantial number of videotapes 
so late in our investigation also caused a significant delay 
in our ability to complete this report.  Moreover, even 
with these newly discovered tapes, significant gaps ex-
isted in the MDC’s production of videotapes.  For ex-
ample, we received less than 15 tapes that depicted the 
detainees being brought into the MDC, either for the 
first time or when they returned from court appearances 
or other meetings.40  In addition, many tapes start or 
stop in the middle of detainees’ escorts.  There also are 
no tapes from some “use of force” incidents, even though 
these tapes should have been preserved for two years un-
der BOP policy.  MDC officials could not explain these 
omissions.  

As discussed previously, we confirmed many of the de-
tainees’ allegations by reviewing the tapes, even though 
the detainees alleged that the abuse dropped off precipi-
tously after video cameras were introduced.  Several de-
tainees said that officers referred to the cameras as the 
detainees’ “best friend.”  Conversely, the videotapes did 
not refute any of the detainees’ allegations.  It is also ap-
parent from our review of several hundred tapes that the 
officers were cognizant of the presence of the cameras.  
In one tape, the camera operator reminded an officer 

                                                 
40 An MDC officer confirmed to us that not all escorts were rec-

orded.  He said that some movements were not recorded because 
officers were unable to find a camcorder.  He said that while seven 
camcorders initially were purchased for the unit, over time the cam-
corders disappeared. 
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who was berating a detainee that the tape was running, 
which caused the officer to control himself immediately.  
On another videotape, when an officer was holding the 
head of a detainee firmly against the wall, a lieutenant 
appeared to notice the video camera and quickly swatted 
away the officer’s hand from the detainee’s head.  

We also heard a lieutenant twice order someone to 
turn the camera off when he was discussing matters with 
other officers that he apparently did not want videotaped.  
A few minutes after giving his instruction to turn off the 
tape and apparently not knowing that the audio was still 
running, this lieutenant suggested how the officers could 
break some detainees’ hunger strikes:  “We’ll cure them  
. . .  I want them to stay on a hunger strike.  Don’t 
cure anybody; let ‘em stay.  Let’s get a team.  Let’s go 
with a tube.  The first guy that gets that tube shoved 
down his throat, they’ll be cured!”  He then stated, 
“We’re going hard,” to which another officer responded, 
“Outstanding!”  The lieutenant repeated his statement, 
“We’re going hard.”  

Sometimes staff members’ remarks caught on the au-
dio portion of the videotape substantiated certain allega-
tions by detainees about conditions in the MDC.  For 
example, detainees complained continually that they 
were deprived of adequate opportunities to make legal 
calls.  In an off-camera remark, one of the lieutenants 
can be heard stating that the MDC official responsible 
for giving the detainees their legal calls often waited to 
provide legal calls until just before a detainee was sched-
uled to go to court.  This confirmed that the official was 
not regularly offering detainees legal phone calls as re-
quired.  
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 G. Some Staff Members Lacked Credibility During 
 OIG Interviews  

The videotapes also led us to conclude that several of-
ficers lacked credibility in their interviews with the OIG. 
In our interviews, most staff members, particularly ones 
still employed by the BOP, denied all detainees’ allega-
tions of physical and verbal abuse.  In many cases, the 
staff members were adamant that neither they nor any-
one else at the MDC engaged in any of the alleged mis-
conduct.  

Because of the delay in the MDC’s providing us the 
videotapes, for almost all interviews of MDC staff mem-
bers we did not have the benefit of the MDC videotapes.  
Upon viewing them after the interviews, we saw that 
some staff members engaged in the very conduct they 
specifically denied in their interviews.  This finding 
caused us to question the credibility of these staff mem-
bers and their denials in other areas for which we did not 
have videotape evidence.  

For example, three staff members stated in OIG in-
terviews that they did not press compliant detainees 
against the wall because that would be inappropriate.  
In viewing videotapes, however, we saw these same of-
ficers pressing compliant detainees into walls.  In addi-
tion, three other staff members denied that they, or any-
one else, had bent or twisted detainees’ arms, hands, 
fingers, or thumbs.  Again, we observed on videotapes 
these same staff members twisting compliant detainees’ 
arms, hands, wrists, or thumbs.  Another former officer 
told us he never saw any officer bend detainees’ wrists or 
pull their thumbs, but in one videotape we saw him bend 
a compliant detainee’s fingers in a way that seemed very 
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painful and did not appear to serve any correctional 
purpose.  Similarly, a lieutenant asserted that he never 
saw or heard about staff members slamming, pushing, 
pressing, or firmly placing detainees against the wall, but 
in a videotape we observed that this lieutenant witnessed 
staff members forcefully ram a compliant detainee into 
the wall.41  In a memorandum he submitted after the 
incident, the lieutenant described the incident by writing, 
“The staff placed [the detainee] on the wall until they 
gained complete control of the inmate and resumed the 
escort.”  

Further, another lieutenant claimed to be very dis-
turbed by the t-shirt taped to the wall, but in several 
videotapes he led detainees right to the t-shirt and ex-
changed their restraints while officers pressed them 
against the t-shirt.  In another example, an officer ada-
mantly asserted to us that staff members never cursed in 
front of the detainees.  Yet, the videotapes showed sev-
eral instances when staff cursed in front of this officer 
and the detainees.  In addition, we noted one incident 
where this officer reminded a colleague that the camera 
was recording when the colleague cursed about and har-
assed a detainee.  

IV. OIG RECOMMENDATIONS  

We recognize that the MDC faced enormous chal-
lenges after the September 11 attacks and that many 
MDC staff members responded to these challenges by 
maintaining their professionalism and appropriately per-
forming their duties under difficult and emotional cir-

                                                 
41 This incident is discussed in detail under “Improper Application 

and Use of Restraints” in section II (A)(5). 
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cumstances.  However, we believe some staff members 
acted unprofessionally and abusively.  In Appendix A, 
we describe these specific offenses and the evidence 
relating to them.  We believe that appropriate adminis-
trative action should be taken against those employees.  

In addition, we believe that the BOP and the MDC 
should review the evidence from our investigation to bet-
ter prepare for and respond to future emergencies in-
volving detainees, as well as to improve its routine han-
dling of inmates.  We therefore offer a series of recom-
mendations to address issues of concern relating to the 
MDC’s treatment of the detainees.  

1. During our investigation, we encountered a sig-
nificant variance of opinion among MDC staff 
members regarding what restraint and escorting 
techniques were appropriate for compliant and 
noncompliant inmates.  We recommend that the 
BOP provide clear, specific guidance for BOP 
staff members on what restraint and escorting 
techniques are and are not appropriate.  This 
guidance could take the form of written policy and 
demonstrations or examples given during train-
ing.  The guidance should address techniques at 
issue in this investigation, including placing in-
mates’ faces against the wall, stepping on inmates’ 
leg restraint chains, and using pain compliance 
methods on inmates’ hands and arms.  

2. We found that the MDC regularly audio taped 
detainees’ meetings with their attorneys, in viola-
tion of 28 C.F.R. § 543.13(e) and BOP policy.  We 
recommend that BOP management take immedi-
ate steps to educate its staff on the law prohibit-
ing, except in specific limited circumstances, the 
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audio monitoring of communications between in-
mates and their attorneys.  

3. While the staff members denied verbally abusing 
the detainees, we found evidence of staff members 
making threats to detainees and engaging in con-
duct that was demeaning to the detainees.  We 
recommend that the BOP and MDC management 
counsel MDC staff members concerning language 
that is abusive and inappropriate and remind them 
of the BOP policy concerning verbal abuse.  

4. Because specific officers were not pre-assigned to 
escort detainees to and from the ADMAX SHU, 
the lieutenants in charge of escorts used available 
staff from throughout the institution for the es-
cort teams.  Several lieutenants told us that the 
lack of designated teams contributed to the po-
tential for abuse on escorts.  Likewise, while spe-
cific staff members were assigned to the ADMAX 
SHU, we observed on videotapes that staff mem-
bers from all over the institution, including staff 
members who had little or no experience handling 
inmates, were on the ADMAX SHU and had 
physical contact with the detainees.  We recom-
mend that institutions select and train experi-
enced officers to handle high security and sensi-
tive inmates, enforce the policy that a comprehen-
sive log of duty officers and a log for visitors be 
maintained on the unit, and restrict access to the 
unit to the assigned staff members, absent exigent 
circumstances.  MDC staff members advised us 
that officer logs, visitor logs, and restrictions on 
access to the unit were in place for the ADMAX 
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SHU, but the videotapes showed that the proce-
dures were not followed.  

5. By requiring that all detainees’ movements be 
videotaped and installing cameras in each AD-
MAX SHU cell, BOP and MDC officials took 
steps to help deter abuse of September 11 detain-
ees and to refute unfounded allegations of abuse.  
Once the MDC began videotaping all detainee 
movements, incidents and allegations of physical 
and verbal abuse significantly decreased.  We 
therefore recommend that the BOP analyze and 
consider implementing a policy to videotape move-
ments of sensitive or high-security inmates as 
soon as they arrive at institutions.  

6. We found evidence indicating that many of the 
strip searches conducted on the ADMAX SHU 
were filmed in their entirety and frequently 
showed the detainees naked.  The strip searches 
also did not afford the detainees much privacy, 
leaving them exposed to female officers who were 
in the vicinity.  In addition, the policy for strip 
searching detainees on the ADMAX SHU was ap-
plied inconsistently, many of the strip searches 
appeared to be unnecessary, and a few appeared 
to be intended to punish the detainees.  For ex-
ample, many detainees were strip searched after 
attorney and social visits, even though these visits 
were in no-contact rooms separated by thick 
glass, the detainees were restrained, and the vis-
its were filmed.   

 We believe that the BOP should develop a national 
policy regarding the videotaping of strip searches.  
We also believe MDC management should provide 
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inmates with some degree of privacy when con-
ducting these strip searches, to the extent that 
security is not compromised.   

 In addition, MDC staff members complained to us 
and to each other off-camera of inadequate re-
sources on the ADMAX SHU to handle the large 
number of detainees.  Because a strip search in-
volves three or four officers, the BOP should re-
view its policies of requiring strip searches for 
circumstances where it would be impossible for an 
inmate to have obtained contraband, such as after 
no-contact attorney or social visits, unless the spe-
cific circumstances warrant suspicion.  

7. We found evidence that some MDC medical per-
sonnel failed to ask detainees how they were in-
jured or to examine detainees who alleged they 
were injured.  We recommend MDC and BOP 
management reinforce to health services person-
nel that they should ask inmates how they were 
injured, examine inmates’ alleged injuries, and re-
cord their findings in the medical records.  

V. CONCLUSION 

This report details our investigation of allegations of 
physical and verbal abuse against some detainees at the 
MDC.  It is important to note that these allegations 
were not against all officers at the MDC, and that most 
MDC officers performed their duties in a professional 
manner under difficult circumstances in the aftermath of 
the September 11 terrorist attacks.  After the attacks, 
the MDC staff worked long hours for extended periods, 
without detailed information about the detainees’ connec-
tions to the attacks or to terrorism in general.  Moreo-
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ver, some MDC staff members lost relatives, friends, and 
colleagues in the attacks.  The atmosphere at the MDC 
was highly charged and emotional, particularly in the 
initial period after the attacks.  

However, these circumstances do not justify any 
abuse towards any detainee, as the BOP officers we 
interviewed readily acknowledged.  We concluded that 
some MDC staff members did abuse some of the detain-
ees.  We did not find that the detainees were brutally 
beaten, but we found evidence that some officers slammed 
detainees against the wall, twisted their arms and hands 
in painful ways, stepped on their leg restraint chains, and 
punished them by keeping them restrained for long pe-
riods of time.  We determined that the way these MDC 
officers handled some detainees was in many respects 
unprofessional, inappropriate, and in violation of BOP 
policy.  

As described in detail in this report, we based our con-
clusion on a variety of factors.  First, the detainees’ alle-
gations were specific and, although not identical, largely 
consistent.  In addition, several detainees appeared cre-
dible to us when we interviewed them.  

Second, the detainees did not make blanket allega-
tions of mistreatment, but distinguished certain MDC of-
ficers as abusive and others as professional.  Also, the 
detainees’ allegations about their treatment at the MDC 
contrasted with their description of their treatment at 
other detention facilities.  Most detainees did not have 
complaints about their treatment at other institutions or 
by other officers—their allegations of abuse generally 
were confined to their treatment at the MDC.  
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Third, several MDC officers provided first-hand cor-
roboration for allegations of mistreatment, including the 
identities of the offending officers.  These officers also 
made distinctions among officers and practices, lending 
credence to their testimony.  

Fourth, we found unpersuasive the general and blan-
ket denials of mistreatment by many MDC officers who 
were the subjects of our review.  Some officers denied 
taking actions that we knew occurred based on videotape 
evidence and other officers’ testimony, and other officers 
we interviewed described some of their actions in terms 
that lacked credibility.  For example, some said that de-
tainees never were pressed against the wall or even 
touched the wall, which we know to be untrue.  Others 
claimed that officers were extraordinarily polite to the 
detainees, or that they never heard officers curse in the 
prison, or that they treated the detainees with “kid 
gloves.”  We found many officers lacked credibility and 
candor regarding their descriptions of what occurred in 
the MDC, which calls into question their categorical de-
nials of any instances of abuse.  

Fifth, videotapes of officers’ interactions with detain-
ees, which we were ultimately able to obtain from the 
MDC after much difficulty, provided support for the 
detainees’ allegations and also undercut the statements 
of various officers.  We were told that the abuse of de-
tainees declined when the officers’ actions were being 
videotaped, which one would expect.  Nevertheless, the 
videotapes showed instances of a detainee being slammed 
against the wall and detainees being pressed by their 
heads or necks, despite officers’ denials that this ever 
occurred and despite statements by senior BOP officials 
that such actions were not appropriate.  Also, contrary 
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to statements made by several officers in their interviews 
with the OIG, we heard officers on the videotapes using 
curses in front of the detainees and making derogatory 
statements about detainees off-camera.  The videotapes 
also confirm that officers placed detainees against an 
American flag t-shirt in the sally port, which was taped to 
the wall in the same place for many months, despite 
officers’ denials of the existence of such a t-shirt or claims 
that it was removed after a short time.  

Moreover, the videotapes showed that some MDC 
staff members misused strip searches and restraints to 
punish detainees and that officers improperly and ille-
gally recorded detainees’ meetings with their attorneys.  

 In sum, we believe that the evidence developed in our 
investigation shows physical and verbal abuse of some 
detainees by some MDC staff members.  We believe that 
the BOP should take administrative action against those 
employees who committed these abuses.  Further, we 
believe the BOP should take steps to prevent these types 
of abuse from occurring in the future, including imple-
menting the recommendations we made in this report.  
We therefore are providing this report to the BOP for 
appropriate action. 
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