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challenge to the merits of his detention under the applicable detention standard, the criteria for
judicial estoppel are not met. Second, there 1s no proper legal basis for a court order setting aside
the statutorily mandated certification requirements pertaining to a detainee’s transfer from
United States custody.

Accordingly, for the reasons stated herein and in Respondents” Opposition, Petitioner’s
request for an order of release should be denied, and his petition for a writ of habeas corpus
should be dismissed.

ISSUES RELATED TO BACKGROUND FACTS

The government provides the following updates to, and responds to Petitioner’s critiques
of, the background facts provided in Respondents” Opposition. As an mitial matter, since the
government filed its opposition, an additional 16 detainees have been transferred from
Guantanamo. Ex. 9, Decl. of I Moss §4.> This brings the total number of detainees released

since August 2013 to 75, Id.; Resps’ Opp’n Ex. 1. Decl. of L. Wolosky 9 7.

As Petitioner points out, Respondents” Opposition contained two factual errors.

See Petr’s Opp’n at 5

The government regrets these misstatements, which were inadvertent. See Moss Decl. 2.} The

government notes, however, that the remaining information conceming its contacts with foreign

governments seeking to arrange a transfer for Petitioner, _

* For continuity, the govermnment has numbered the exhibits attached to this reply brief sequentially beginning with
the last exhibit number from Respondents” Opposition.

* As explained in the declaration,
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Furthermore, the insinuations in Petitioner’s brief and the speculations in his counsel’s
declaration as to why Petitioner believes he has not been transterred should be rejected. First,
with regard to Petitioner’s true identity, it is certainly true that the government suspected for
many years that Petitioner, like many other Guantinamo detainees, was using an alias, and the
government has not contended otherwise. Rather, as explained in Respondents’ Opposition, the
government did not learn that the name he had been using was an alias until that fact was
inadvertently revealed in late 2013, after which it was not confirmed that the name revealed in
late 2013 was his actual name and not just another alias until Petitioner admitted to the deception
in the spring of 2014. Resps’ Opp’n at 10. Nothing in the 2010 Radio Free Europe article cited
by Petitioner alters these facts: that a Tajik family claimed Petitioner was their son may have
been consistent with the government’s suspicions of an alias, but 1t did not constitute sufficient
evidence to conclude definitely that Petitioner was Muhammadi Davliatov. Of note, Petitioner
maintained his deception for over three years after the 2010 article was published and his own
counsel becaine aware of it, three years in which he continued to prosecute his first petition in
this Court under an assumed name.

As for counsel’s speculations as to why Petitioner has vet to be accepted for transfer-

I . < o
foundation for his ¢conclusions. See Peur’s Opp’n Ex. A, Decl. of M. O’Hara 1 11, 13.

Moreover, counsel’s speculation that Petitioner’s long-standing, recently recanted concealment

of his 1dentity has not impacted efforts to resettle him_
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I o o<k Decl. ] 11; Moss Decl. § 2

ARGUMENT
I. Petitioner’s Continued Detention Remaims Consistent With The Laws Of War
Binding precedent establishes that Petitioner’s continued detention remains authorized by
the AUMF as informed by the laws of war. Petitioner’s attempts to distinguish or limit this
precedent fail. Most notably, Petitioner cannot be considered a civilian under the laws of war,

Gherebi, 609 F.Supp.2d at 65-66, but rather, as part of enemy armed forces, he is properly

detainable until the cessation of active hostilities, Hamdi, 542 U.S. at 521. Those hostilities
remain ongoing. Similarly, Petitioner’s contentions that the support of the traditional laws of
war for his continued detention has “unraveled,” and that the govemment has cherry-picked the
laws of war upon which it relies, are not accurate. Accordingly, Petitioner’s continued detention
despite his long-standing designation for transfer remains fully authorized under the AUMFE,

1. As the government has argued, binding precedent establishes that Petitioner’s continued
detention 1s fully consistent with the laws of war. Resps’ Opp’n at 17-18. To reiterate briefly,
the Court of Appeals has consistently held that an individual may be detained under the AUMF if
he was part of al Qacda, the Taliban, or associated forces at the time of his capture. Uthman, 637

F.3d at 401-402; al-Bihani, 590 F.3d at 872. The Supreme Court has held that the government

may continue to lawfully detain such mdividuals under the AUMF, as informed by the laws of
war, while active hostilities are ongoing. See Hamdi v. Rumsfeld, 542 U.S. 507, 518 (2004)
(plurality op.) (detention “for the duration of the particular conflict in which they were captured

18 so fundamental and accepted an incident of war as to be an exercise of the ‘necessary and



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 6 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 7 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 8 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 9 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 10 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 11 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 12 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 13 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 14 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 15 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 16 of 25
e bl e —rr——r———— el iyl

Guantanamo Review Task Force (Jan. 22, 2010) at 17); see Hamdi, 542 U.S. at 518 (purpose for

detaining combatants is to prevent their retum to the battlefield). Of course, to date, -

have even agreed to receive him, and thus the government must continue its efforts to find an
appropriate transfer country. See Moss Decl. § 2; Resps’ Opp™n at 5-10. Accordingly,
Petitioner’s continued detention cannot be considered arbitrary.

Nor is Petitioner’s continued detention unconstitutionally indefinite. Pursuant to Hamdi
and the law of this Circuit, Petitioner’s detention is bounded by the ultimate cessation of
hostilities. 542 U.S. at 518. That limit, even though currently not determinable, renders his
detention sufficiently definite to satisfy the Due Process Clause. See Kansas v. Hendricks, 521
U.S. 346, 363-64 (1997) (holding that civil commitment statute did not violate Due Process
because, although the end of an individual’s commitment could not be calculated, statute
required the release of the committed individuals once they no longer posed a threat).

Recently, on facts that mirror those here—continued detention of a detainee despite his
approval for transfer by the Department of Defense in 2008 and again by the President’s
Guantanamo Review Task Force in 2009—Judge Lamberth squarely rejected arbitrariness and

indefiniteness claims identical to those Petitioner puts forward here. See al-Wirghi v. Obama, 54

F.Supp.3d 44, 47 (D.D.C. 2014). Although the Court rested 1ts decision on standing grounds, it
nevertheless directly addressed both prongs of the due process claim asserted by Petitioner here,

concluding (1) that the continued detention of the petitioner in the case was not indefinite

allies. Id. at Jo. Petitioner simply ignores this statement when he alleges that the 2008 approval of Petitioner for
transfer was “unqualified.” Petr’s Opp’natl11l.

ES N PRGN R e P -

16



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 17 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 18 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 19 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 20 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 21 of 25



Case 1:15-cv-01959-RBW Document 34-1 Filed 06/17/16 Page 22 of 25
Mmmmrﬂ%

risk that the Court could be perceived as having been misled. See New Hampshire v. Maine, 532

U.S. at 750.

Nor can it be said that the ultimately vacated stay granted the government an unfair
advantage. The effect of the stay was to delay Iitigating the merits of Petitioner’s first petition
for 10 months. After the stay was lifled, the government prowmptly fulfilled its discovery
obligations and amended its factual return within one year, thereby fully informing Petitioner of
the case against him. See Resps’ Opp’n at 13. When the Court thereafter instructed Petitioner to
respond by filing his amended traverse, Petitioner refused to do so, ultimately withdrawing his
petition three years after the stay was lifted. Id. Petitioner’s refusal to go forward with a merits
determination negates any possible advantage the government recerved from the brief stay of his
first petition.

In summary, Petitioner reinains approved for transfer, and the government is undertaking

substantial efforts to arrange for a transfer for him. [ G
I 1in hat time, 54
other Guamtanamo detainees have been transferred out of United States custody, the vast
majority resettled to other countries. See Wolosky Decl. 9 7; Moss Decl. § 2. That Petitioner
has not been one of those transferred is a result not of government intransigence or roadblocks,
but simply a result of no country desiring to accept him. Government efforts to transfer
Petitioner continue and, the govermment hopes, ultimately will be successtul. Accordingly, the
government continues to assert—as it did in 2008 and 2009—that a merits hearing is
unnecessary; but if Petitioner nevertheless desires an order of release, then the proper path for

that order lies through a merits determination. Because the government has never waivered from
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