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STATEMENTS PURSUANT TO RULE 29

All parties to this appeal have consented to ilivgyfof this brief. No
counsel for a party authored this brief in wholénopart! No person contributed
money to amicus for the purpose of funding the aragon or submission of this
brief.

STATEMENT OF IDENTITY AND INTEREST OF AMICI CURIAE

EarthRights International (ERI) is a non-profit organization based in
Washington, D.C., that advocates on behalf of mistof human rights abuses.
ERI's mission includes the objective of ensuringamtability and effective
remedies for victims of human rights and environtakabuses worldwide.

ERI has represented plaintiffs in lawsuits agatosporations under the
Alien Tort Statute (ATS), 28 U.S.C. 8§ 1350, alleglrability for aiding and
abetting security forces in carrying out torturel @xtrajudicial killings in foreign
countries, including the followind®oe v. Unocal Corp No. 00-56603 (9th Cir.);
Bowoto v. Chevron CorpNo. 09-15641 (9th Cir.\Wiwa v. Royal Dutch
Petroleum Corp.No. 96-cv-8386 (S.D.N.Y. Feb. 28, 200Rpe v. Chiquita

Brands Int’l, Inc, No. 08-CIV-80421 (S.D. Fla.). All these casesine human

1 Among the sources consulted for this brief wevargety of briefs in other
cases, and counsel for Plaintiffs-Appellants alswexd as counsel on some of
those briefs.
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rights abuses taking place in foreign countrieeehnvolved claims against U.S.
corporations. ERI routinely submits amicus briefappellate courts on the ATS
and the TVPA, including two amicus briefs to thgp&me Court irKiobel.

ERIlis currently litigating cases against U.S. natisnaVolving injuries
occurring outside of the U.S., has litigated selv&uah cases in the recent past,
and may litigate more such cases in the near fullioeeover, the outcome of this
case directly affects ERImission of ensuring accountability and effective
remedies for victims of human rights violations l@@ride, including torture.

TheCenter for Constitutional Rights (CCR) is a nonprofit legal and
educational organization dedicated to advancingpaatécting the rights
guaranteed by the United States Constitution aadUthiversal Declaration of
Human Rights. Since its founding in 1966, CCR Itagaked many international
human rights cases under the ATS, 28 U.S.C. § 1&§nst natural persons,
includingFilartiga v. Pefia-Irala 630 F.2d 876 (2d Cir. 1980), and against both
U.S. and foreign corporations, includingtér alia) Wiwa, 226 F.3d 88Unocal,
395 F.3d 932. CCR is currently representing plésin two ATS cases against
U.S. nationalsAl Shimari v. CACI Premier Tech., In€58 F.3d 516 (4th Cir.
2014) andSexual Minorities Uganda v. Livel960 F. Supp. 2d 304 (D. Mass.
2013) CCR has also served as amicus in numerous ATES casluding<iobel.

Amicitherefore have an interest in the proper integpict of the reasoning
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and holding of the Supreme Court’s decisioiKiobel, as well as the general
guestion of the availability of the ATS as a remémlyhuman rights violations that
took place on foreign soil, and for claims involyicorporations alleged to have
conspired in, or committed violations of internatblaw.

STATEMENT OF THE ISSUE ADDRESSED BY AMICI CURIAE

This case involves allegations that U.S. corponatigarticipated in the
illegal trafficking of laborers to work on a U.Silitary base in Iraq fulfilling
Defendants’ contract with the U.S. Government. Ddéats allegedly forced one
plaintiff to work for over a year on the U.S. ba$eelve other trafficking victims
were allegedly kidnapped and murdered by insurgehile being trafficked to the
U.S. base; their survivors are plaintiffs here.

The district court dismissed Plaintiffs-AppellangsT'S claims because it
found them barred bitiobel v. Royal Dutch Petroleum Cd.33 S. Ct. 1659
(2013). The court concluded that the tortious cahdacurred outside the United
States and that therefore the claims did not “tauuh concern” the United States.

Amici agree with Plaintiffs-Appellants th#tere are numerous critical — and
In some cases, individually sufficient — connectitietween these claims and the
United States that together satisfy Kiebeltest. These include the fact that
Defendants trafficked or attempted to traffic thetims to a U.S. military base,

that Defendants did so to fulfill a contract witletU.S. government, that human
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trafficking is an inherently transboundary offenaeg that adjudication of the
particular facts of this case promotes U.S. forgigicy. AOB at 2-4, 36.
Nonetheless, for the purposes of this brief oatgjciassume that those factors,
whether considered individually or collectivelyeansufficient to displace the
Kiobel presumption against extraterritoriality.

Amici address only the question of whether ATS claintesagarily touch
and concern the United States with sufficient fomtere the defendant alleged to
have violated universally recognized human rigloisns is a U.S. national. They
do.

SUMMARY OF ARGUMENT

Claims under the ATS havesafficient nexus tdhe United States to be
cognizable where they are asserted against U.®nahtlefendantKiobel held
that the principles underlying the presumption agfaihe extraterritorial
application of federal statutes similarly limit tbecumstances in which courts
should enforce the ATEXiobel, 133 S. Ct. at 1669. Claims arising abroad that
“touch and concern the territory of the United &sat. . with sufficient force” are
actionableld. That test is met when the defendant is a U. Somest

Despite some courts giving broad effect to the &onar Courts holding,
Kiobelis, in fact, quite narrow. It held only that wheihe acts occurred entirely

outside the United States, a foreign multinatiatefendant’s “mere corporate
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presence” in the United States was insufficienthifa in Kiobel establishes any
requirement that the conduct at issue occur iruthieed StatesThe Court did not
address the situation here, where there is a @f8ndantKiobelwas explicitly
limited to its facts. Indeed, th€obel defendants’ connections to the United States
were so tenuous that serious questions can belnaisether the requirements for
establishing personal jurisdiction would be satidfiin such circumstances, it is
unsurprising that the claims Kiobelwere dismissed, and such dismissal does not
remotelycall into question the viability of claims agaih&iS. defendants.

The fact that, unlike iiobel, the defendant here is a U.S. national
displaces th&iobel presumption, for at least three reasons.

First, the original purpose of the ATS confirms that &S permits claims
against U.S. nationals who violate international &broad, and would be
subverted if it did notThe focus of the ATS was tgphold the laws of nations and
to ensure that the United States met its internatiobligation to provide a forum
for violations. That obligation took on particufarce and consequence when the
violation was committed by a U.S. national. Thiig, ATS was not enacted with
purely domestic conduct in mind. And while statent® had and still have
jurisdiction to hear transitory torts, the pointsasta ensure a federal, and thus a
uniform, adequate and fair forum.

Secondwhile, as irKiobel, the acts of a foreigner outside of the United
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States generally have little to no bearing on dheUnited States, the acts of an
American abroad are of overriding concern to odionaThe concern that
motivated the First Congress to pass the ATS resnatally important today.
Now, as then, the U.S. bears responsibility fond@sonals’ acts abroad, and if the
U.S. does not provide redress, it is responsibiéddailure to do sororcing
victims harmed by U.S. nationals to go to statetsod or worse, foreign courts
that may not be adequate or even available — nzase lthe United States in
violation of its international obligations to proe a remedy. That is why the
United States Government urged the Supreme Coibivel not to bar such suits.
And Kiobel, which was carefully limited to the facts befaras perfectly
consistent with the United States’ position.

Third, while Kiobelwas alive to the foreign policy and comity concethmet
might arise from adjudicating so-called “foreignsed” cases, there are no such
concerns when a U.S. court hears a claim agaids$anational. Every nation has
the well-established and undisputable right to latguand adjudicate its own
nationals’ actions. Indeed, as has just been natedre human rights violations
are at issue, every nation has the obligation tead®ther States will not
complain, and indeed, will welcome, when the Uni&dtes acts to fulfill its
international obligations by holding its own natbaccountable for

internationally-recognized human rights violatiolmsfact, the very foreign nations
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that argued irKiobel that the claims in that case exceeded the propisdjctional
reach of U.S. courts under international law algaressly confirmed that there
was no such problem where the defendant is a atfnal.
Because the neither the express holding nor treon@ag ofKiobelapplies
in these circumstancesiobel does not preclude such claims.
ARGUMENT

The Supreme Court’s decision irKiobel is narrow

A. Kiobd is limited to its facts and expressly contemplatahat some
extraterritorial cases may proceed.

The Supreme Court’s holding Kiobelwas narrowKiobel concluded that
the “principles underlying” the presumption-agaiastraterritoriality canon of
statutory construction constrain courts consideAn® federal-common-law
claims, 133 S. Ct. at 1664, but it expressly coplated that some extraterritorial
claims may proceedd. at 1669 In particular, ATS claims that “touch and

concern” the territory of the United States withffecient force” may “displace”

2 See also Chowdhury v. Worldtel Bangladesh Holdingy, 746 F.3d 42,
56 (2d Cir. 2014) (Pooler, J., concurring) (“[Atsthe question of ‘whether’ the
ATS allows courts to recognize a cause of actiorvi@ations of the law of
nations occurring within the territory of a sovgrether than the United States,
the answer was an unequivocal ‘Yes.Dge v.Drummond Cq.782 F.3d 576,
585;John Doe |, et al. v. Nestle USA, et @66 F.3d 1013, 1027 (9th Cir. Cal.
2014);Al Shimari v. CACI Premier Tech., In@58 F.3d 516, 528 (4th Cir. 2014).
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the presumption even when the claims involve estridrial conductid.?

The Court did not purport to determine the circianses in which ATS
claims for violations occurring abroad are actideaakiobel was self-consciously
limited to the factsThe Court held only that the “mere corporate presém the
United States of a foreign multinational corporataefendant was insufficient.
133 S.Ct. at 166Kiobel was a “foreign-cubed” case; the plaintiffs andemefants
were foreigners and all of the conduct and eventssae occurred outside the
United States. The “mere corporate presence” @idorcorporate defendants —
who were headquartered outside the United Statkfash operations in many
places — was thenly connection to the United StateQrf these facts theKiobel
majority found the presumption was not been disglad. at 1669.

At least seven Justices made clear that the Castintentionally leaving
open important questions about when claims arigbrgad sufficiently “touch and
concern” the United States to be actionable. Jugtennedy acknowledged that

the Court was “careful to leave open a numbergfiiitant questions regarding

3 See Al Shimayi758 F.3d at 530 (“plaintiffs’ ATS claims ‘toucma
concern’ the territory of the United States witlffistent force to displace the
presumption against extraterritorial applicatioegarding torture and war crimes
in Abu Ghraib in Iraq)Doe v. Exxon Mobil Corp2015 U.S. Dist. LEXIS 91107,
at *46 (D.D.C. July 6, 2015) (approving claims &dyuses committed in
Indonesia)Lively, 960 F. Supp. 2d at 324 (approving claims for abu®mmitted
in Uganda) (quotation marks omittedpukar Hassan Ahmed v. Abdi Aden
Magan No. 2:10-cv-00342013 U.S. Dist. LEXIS 117963, at *4 (S.D. Ohio Aug.
20, 2013) (approving claims for abuses committeabinses in Somalia).

8
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the reach and interpretation of the [ATS]”; thai]ther cases may arise” that are
not covered by the Court’s holdirmgd that “proper implementation of the
presumption against extraterritorial applicationymaquire some further
elaboration and explanatiorid. at 1669 (Kennedy, J., concurringustice Alito,
joined by Justice Thomas, likewise observed thatthuch and concern” test
“obviously leaves much unanswerettl” (Alito, J, concurring). Justice Breyer’s
concurrence for four Justices noted that the Ctefft] for another day the
determination of just when the presumption agarftaterritoriality might be
‘overcome.”Id. at 1673 (Breyer, J., concurringhndeed Kiobel ruled only
“under what circumstances’ a court magt recognize a cause of action under the
ATS” on the facts before iDoe v. Drummond Cp782 F.3d 576, at 585 (11th Cir.
2015).

The district court’s focus on U.S.-based conduthis misplaced and

inconsistent wittKiobel. Adhikari v. Daoud & PartnersNo. 4:09-CV-1237, 2015

4 Accord Drummond Cp782 F.3d at 585 (“[t]he Court left important
guestions unresolved as to the application of th&les when claims are brought
under different circumstances, especially with rdda what claims would
displace the presumption and permit jurisdictiodeanthe ATS. All three of the
concurrences iKiobel averred that the Court clearly and intentionadly these
guestions unanswered.Nestle USA766 F.3d at 1027-28 (noting thaiobel held
only that the touch and concern test “is not megnvan ATS plaintiff asserts a
cause of action against a foreign corporation basézly on foreign conduct” and
“leaves important questions about extraterritoN®b claims unresolved.”Doe v.
Exxon Mobil Corp, 2015 U.S. Dist. LEXIS 91107, at *16.
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WL 1387941, at *4 (S.D. Tex. Mar. 24, 2018nly Justices Alito and Thomas
asserted that the ATS reaches only domestic tartonduct; indeed, their
concurrence acknowledged that the Court’s “narrppreach” left “much
unanswered,” and that they were advocating forradtler standard” that would
exclude more claims than that adopted by the nigjdr83 S. Ct. at 1669-70
(Alito, J., concurring). As the Fourth Circuit hasted, “the standard proposed by
Justice Alito . . . is far more circumscribed thiaa majority opinion’s.’Al Shimari
v. CACI Premier Tech., Inc758 F.3d 516, 52Kiobel certainly did not adopt any
bright-line rule that the violation must occur withU.S. territory; notably the
majority opinion gave no indication that it intewld® overturrFilartiga v. Pefia-
Irala, 630 F.2d 876 (2d Cir. 198(nd its progeny, which the Court had
previously explicitly endorse&ee Sosa v. Alvarez-Machab#2 U.S. 692, 732
(2004).

In particular,Kiobel did not consider a case such as this one where the
defendant is a U.S. national. As the Eleventh @ittas recognizediobel thus
left the significance of U.S. nationality in thetich and concern” analysis open.
“The Supreme Court did not exclude the significaoice.S. citizenship, akiobel
did not concern U.S. citizens nor did the opiniarectly address the sanlestead,
Kiobelimplicitly supports that citizenship or corporatatas may be relevant to

whether a claim touches and concerns the terrabtlge United State”
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Drummond Cq.782 F.3d at 594ee also Chowdury v. Worldtel Bangladesh
Holding Ltd, 746 F.3d 42, 57 n.4 (2d Cir. 2014) (Pooler¢cdncurring) (“The
Kiobel Court at least implied that nationality could kéewrant for determining
whether a claim brought under the ATS would ‘toacdkl concern’ the territory of
the United States, as . . . ‘it would reach tooftar‘mere corporate presence’ to
suffice to make out a claim under the circumstamt&sobel.”) (quotingKiobel,
133 S. Ct. at 1669)).

B. In light of Kiobel’s unique history and facts — and especially after

Daimler AG v. Bauman — Kiobel holds little relevance for cases
against U.S. defendants.

The narrowness of theobel ruling — and its limited relevance for cases
against U.S. nationals — can only be properly wtded in the context dfiobels
unusual history, in which personal jurisdiction weser raised, and in all
likelihood, personal jurisdiction over the defentawould have been found to be
lacking. This is clear aftddaimler AG v. Baumari34 S. Ct. 746 (2014), in which
the Supreme Court rejected personal jurisdictiogr @a/foreign corporation based
on “sizable” sales in the forum, where the corporatvas neither incorporated in
the forum nor had its principal place of businéss¢.ld. at 761. It therefore
seems inescapable that where the only connectithretdnited States is the “mere
corporate presence” of a foreign corporation, as tiva situation ifiobel, 133 S.

Ct. at 1669, general personal jurisdiction wouldabsent. It was due only to

11
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quirks in the procedural history of the case thatissue was never addressed in
Kiobel, and the Supreme Court faced an ATS case withrfearmections to the
United States than is generally understood to Hesnt for general personal
jurisdiction.

I. Due toKiobel’s unique history, the courts never addressed

personal jurisdiction in a case where, afteDaimler, it was
likely lacking.

A brief examination oKiobels procedural history is necessary to place the
Supreme Court’s decision in context.

That history begins not witkiobel but with a related cas®/iwa v. Royal
Dutch Petroleum CoNo. 96-cv-8386 (S.D.N.Y.Wiwawas filed in 1996, six
years befor&iobel. In that case Royal Dutch/Shell sought to disrthiescase due
to lack of personal jurisdiction and on the ba$iBbocum non convenienitially
succeeding on the latter grour8ke Wiwa v. Royal Dutch Petroleum (¥o. 96-
cv-8386, 1998 U.S. Dist. LEXIS 23064 (S.D.N.Y. S&}f, 1998).

The Second Circuit reverséadfiwa v. Royal Dutch Petroleum C@226 F.3d
88 (2d Cir. 2000), and while iterum non convenieranalysis is less relevant
here, its treatment of personal jurisdiction isgigant. Relying on the rule that
general personal jurisdiction is present whendweidiefendant maintains
“continuous and systematic business contaétslicopteros Nacionales de

Colombia, S.A., v. Hal466 U.S. 408, 416 (1984), the Second Circuit tbtlmat

12
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Royal Dutch/Shell’'s maintenance of an Investor Rata Office in New York was
sufficient to confer general personal jurisdictigviwa, 226 F.3d at 98-99. The
Supreme Court denied certiorari in March, 20Rayal Dutch Petroleum Co. v.
Wiwa 532 U.S. 941, 121 S. Ct. 1402, 149 L. Ed. 2d 2481).

TheKiobel case was filed in 2002 as a companioWiwa, and related to
the same court. Presumably because the persorsaigtion issue had already
been litigated i'Wiwa, Royal Dutch/Shell apparently did not contest peas
jurisdiction inKiobel. The case proceeded in tandem Withwa for four years,
until 2006, when the district court dismissed kiyas in theKiobel case — most
notably, ATS claims for extrajudicial killind<iobel v. Royal Dutch Petroleum
Co, 456 F. Supp. 2d 457, 465 (S.D.N.Y. 2006). Kebel plaintiffs challenged
this ruling through an interlocutory appeal. The@w@ Circuit declined to address
the issues decided by the district court, and mssisawvidely-criticized ruling that
corporations cannot be held liable for violatiomsnternational lawKiobel v.
Royal Dutch Petroleum C0621 F.3d 111 (2d Cir. 201®f. Flomo v. Firestone
Natural Rubber Co., LL3643 F.3d 1013, 1017 (7th Cir. 2011) (criticizthg
“outlier” Kiobeldecision).

The Supreme Court granted certiorari on the catedrability issue, and
then, after oral argument, ordered supplementafibg and reargument on the

guestion of extraterritoriality. Order Restorings@dor Reargumeniiobel v.
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Royal Dutch Petroleum Caol32 S. Ct. 1738, 182 L. Ed. 2d 270 (2012). In

answering that question, the Court considered @ icaghich the issue of personal

jurisdiction over a foreign multinational had na&dm raised, to determine whether

that case had sufficient connections to the Urfitedes to proceed under the ATS.
ii. After Daimler, it appears likely that theKiobel case did not

even have sufficient connections to establish gemér
personal jurisdiction.

In Wiwa, the Second Circuit assessed Royal Dutch/Shelhsacts for the
purposes of personal jurisdiction on the basifief‘tontinuous and systematic”
business test. More recently, howeveaimler, the Supreme Court clarified this
test. The Court held that the basic “continuous yslematic” contacts test was
applicable tespecificjurisdiction; forgeneraljurisdiction, however, the question
was whether the “corporation’s ‘affiliations withet State are so “continuous and
systematic” as to render [it] essentially at homéhie forum State.’Daimler, 134
S. Ct. at 761 (quotin@oodyear Dunlop Tires Operations, S.A., v. Brp%6v
U.S.,at __ ,131S. Ct. 2846, 2851, 180 L. Ed.(294.1)).

In Kiobel, the Supreme Court characterized Royal Dutch/Shadihnections
to the United States as “mere corporate presed&8.’S. Ct. at 1669. While that
presence may have been sufficiently continuoussgatematic to render the
corporation subject to jurisdiction under the ptigst, it seems unlikely that mere

corporate presence would meet Beamler/Goodyearessentially at home”
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standard. Indeed, Justice Breyer’'s concurrené@dhel openly questioned
whether personal jurisdiction would have been prese
[Royal Dutch/Shell’s] only presence in the Unitadt8s consists of
an office in New York City (actually owned by a segte but
affiliated company) that helps to explain their iness to potential
investors. . ..
Under these circumstances, even if the New Yorkefivere a
sufficient basis for asserting general jurisdictioant see Goodyear
Dunlop Tires Operations, S.A. v. Broyg64 U.S. 131 S. Ct.
2846, 180 L. Ed. 2d 796 (2011), it would be farhetd to believe,
based solely upon the defendants’ minimal and @atliAmerican
presence, that this legal action helps to vindieadéstinct American
interest . . ..
133 S. Ct. at 1677-78 (Breyer, J., concurring)tidedreyer’s use of the
“but seé signal clearly indicates that he thought suclmspliction was
lacking.
lii. BecauseKiobel was examining contacts with the U.S. in the
context of a case against a foreign company wherensonal

jurisdiction was likely lacking, it holds little relevance for
cases against U.S. nationals.

As noted aboveKiobel is a narrow decision. But its narrowness can only
properly be understood in the context of this ualibistory, in which personal
jurisdiction was never raised, due to a prior denisn a related case under a
standard that was later superseded. It is therefmrsurprising that the Supreme
Court found the case lacking in sufficient conrmatsi to the United States; it most

likely lacked even sufficient connections to essibpersonal jurisdiction.
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This contrasts markedly with a case in which ndy ama corporation more
than merely present in the United States — itUs& national. The Supreme Court
in Kiobelhad no occasion to examine such a situation. tteeagiscussion of
foreign policy implications and comity concerns wiced in the context of a case
against a non-U.S. corporation that most likely idowt even be considered “at
home” in the United States. As one commentatoploaged out, these foreign
policy concerns are generally absent when the dafdris a U.S. corporation:

It is unproblematic to sdeiobel as satisfied whenever personal
jurisdiction is obtained by reason of the defendgashdmicile. In those
cases, there is certainly some nexus with thedeyrof the United
States. They might be foreign-conduct cases, layt éine not foreign-
cubed. The plaintiff may be an alien, the conduay imave occurred
for the most part overseas, but the defendanteritier be a U.S.
national or a resident alien. Were state courfgaoide foreign
plaintiffs with inadequate satisfaction, either énese of the law
applied or the fairness of their proceedings, t®nal honor might
certainly be implicated in ways that drove the Am$he first place.
A similar logic applies to corporate defendantg tleve their
principal place of business in the United StateshSsuits could in
many cases be heard under the federal courts’giiygurisdiction,
but the ATS both provides a uniform cause of actioiject to federal
control and fills in the gaps of diversity juristian. . . .

This is not to argue thabpimler AG v} Baumancan completely
eclipseKiobel, but only thaKiobel should be read narrowly, its
policy objectives having been satisfied Bguman

Ross J. Corbett, Kiobel, Baumand the Presumption Against the Extraterritorial

Application of the Alien Tort Statyt&3 Nw. U. J.INT'L HuM. RTs. 50, 80-81

(2015). In other words, the concerns expressetidiibbel majority are
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addressed if the defendant is a U.S. corporatiaitr@rwise “at home” in the U.S.
under theDaimler/Goodyearstandard.

The Kiobel presumption is displaced where the defendant is@.S.
citizen or national.

Claims against U.S. nationals that commit serioaktions of universally
recognized human rights abroad are actionable uhdekTS. Such violations
give rise to U.S. responsibility under internatibliasv and failure to remedy them
would be inconsistent with the United States’ dutiader international lavliosa
542 U.S. at 717. A central purpose for which Cosgenacted the ATS was to
uphold the law of nation&iobel did not change this. Today, the ATS remains a
vehicle through which the United States’ upholdibligations under
international law, as the U.S. Government itsetbgmized irKiobel. Moreover,
the foreign policy concerns underlyikgobel do not apply where the ATS
defendant is a U.S. natiorral.

A. The history and purpose of the ATS shows that it guies to claims

against U.S. nationals no matter where they violatmternational
law.

° Even if U.S. nationality alone would not be suitt to displace the
presumption, it is undoubtedly a relevant facBee, e.g., Al Shimaif58 F.3d at
530-31 (defendant’s U.S. corporate citizenship @heér connections to U.S.
territory satisfied the “touch and concern” teStie v. Exxon Mobil Corp2015
U.S. Dist. LEXIS 91107 at *22.
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The First Congress enacted the ATS because it aasemed about “the
inadequate vindication of the law of nationSdsa 542 U.S. at 717. Failure to
provide a remedy when a United States citizen tedlanternational law was then,
as today, a breach by the United States of itsiat@nnational duties.

As Blackstone explained, if a sovereign failed tovide redress for its
citizen’s acts, it would itself be considered aetédy. William Blackstone,
Commentaries on the Laws of England, bk. 4, 671G81). The Supreme Court
has noted that “[t]he international jurist most @hdcited in the first 50 years after
the Revolution was Emmerich de Vattdl’'S. Steel Corp. v. Multistate Tax
Comm’n 434 U.S. 452, 462 n.12 (1978), and Vattel cordithat nations “ought
not to suffer their citizens to do an injury to thejects of another state.” Vattel,
The Law of Nation§62 (1797). Even modern commentators criticahefATS
agree that when the ATS was enacted, “the UnitateStvould have had a duty to
ensure that certain torts in violation of internatl law, especially those
committed by its citizens, were punished and res@s Curtis BradleyAgora:
Kiobel, Attorney General Bradford’'s Opinion and tAken Tort Statute106 Aw.

J.INT'L L. 509, 526 & n.112 (2012) (collecting authoriti€s)

® Amici understand that a number of distinguished professidegal history
will be submitting aramicibrief showing in detail that the ATS’s history
demonstrates that it provides a federal forum asstrument for fulfilling US
obligations vis-a-vis international law.
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State courts already had (and still have) jurisaincover such suitsSosa
542 U.S. at 72ZTel-Oren v. Libyan Arab Republi¢26 F.2d 774, 790 (D.C. Cir.
1984)(Edwards, J., concurring). But the First Congresdgored claims involving
international law to be heard in federal rathentktate court, because the federal
government was primarily responsible for fulfillingernational obligations.
Worried about the potential for inconsistent orske@d outcomes in state courts,
Congress provided a federal forugee, e.gWilliam S. Dodge,The Historical
Origins of the Alien Tort Statute: A Response &"“thriginalists,” 19 HASTINGS
INT'L & ComP. L. REV. 221, 235-36 (1996).

Consistent with its purpose, the ATS was understomd its inception to
apply where American nationals violated internagidaw abroad. Attorney
General Bradford’s “Breach of Neutrality” opinich Op. Atty. Gen. 57 (1795),
confirms as much. The Bradford Opinion addressedlti@tk on a British colony
abetted by U.S. nationals, and a formal proteshb\British government. The
underlying events occurred in large part in Siéeane, then under British rule,
and far outside the territory of the United Staidse Attorney General concluded
that “there can be no doubt” that the victims wduddve an ATS claim against the
Americans who participated in the attattk.at 59.Kiobel distinguished the
Bradford Opinion from the facts at issue in thaefgn-cubed case by pointing out

that the attack on Sierra Leone involved a possibgty violation and U.S.
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citizens. 133 S. Ct. at 1668 he Bradford Opinion “provides support for the
extraterritorial application of the ATS to the caictiof U.S. citizens.” Bradley,
supra 106 Av. J.INT'L L. at 510.

Thus, barring ATS suits against U.S. nationals Waee violated human
rights abroad would conflict with the statute’sgomial purposes. The United
States’ international obligations continue to reguahat it provide a means of
redress where U.S. nationals violate universaltpgaized human rights
principles, as discussed below. In light of thesF€ongress’ aims, a claimant
subject to a violation of internationally-recogrdasorms abroad by a U.S. national
must have an ATS claim in federal court.

B. Because international law requires the U.S. to prade a remedy
for those harmed by international law violations conmitted by

U.S. nationals, failure to provide that remedy woud interfere with
U.S. foreign relations.

When it comes to the conduct of a U.S. nation&iatation of international
law, the United States is not merely permittedrisuee compliance with
international law obligations related to a rightoemedy, it is required to do so.
Although concerns about international law and fgmepolicy counseled against

the claim inKiobel, here, they cut precisely the other way.

" See also Sos&42 U.S. at 721 (noting that “[#jough it is conceivable
that Bradford . . . assumed that there had beéolaion of a treaty, 1 Op. Atty.
Gen., at 58, that is certainly not obvitus
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That is the distinction the United States drewtsrsupplemental brief in
Kiobel. The Government argued that the claims at bar sHmildismissed for
insufficient U.S. connection, but it urged the Sarpe Court not to adopt a
categorical rule against the extraterritorial aqggion of the ATS. Suppl. Br. for
the U.S. a®\micus Curiaan Partial Supp. of Affirmance (“U.XKiobel Br.”), at 4-
5, Kiobel v. Royal Dutch Petroleum Cd.33 S. Ct. 1659 (2013) (No. 10-1491),
2012 WL 2161290. The United States stressed twastin our national interests
to maintain ATS jurisdiction over extraterritort@iman rights violations where
individual perpetrators would otherwise have “dad@en” on U.S. territory. U.S.
Kiobel Br. at 19-20.

As an example of an appropriate case, the Governhoited Filartiga v.
Pefia-Iralg which “involved a suit by Paraguayan plaintifgmast a Paraguayan
defendant based on alleged torture committed iagRey.” U.SKiobelBr. at 4.
The Government emphasized that the defendant “awawdfresiding in the U.S.”;
this “could give rise to the prospect that [the Uvuld be perceived as harboring
the perpetrator” and thus U.S. responsibility undesrnational law was engaged.
Id. at 4. The United States distinguistigldrtiga from Kiobel, because in the
latter, with British and Dutch defendants who weresent elsewhere, “the United
States cannot be thought responsible in the ey#seadhternational community for

affording a remedy for the company’s actionkjle the nations directly concerned
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could” Id. at 5 (emphasis added). Here, the United Statég isation directly
concerned.

Thus, the United States concluded that “allowinigsdbased on conduct
occurring in a foreign country in the circumstanpessented ifrilartiga is
consistent with the foreign relations interestthef United States, including the
promotion of respect for human right&d’ at 4-5. The United States’ foreign
relations interests are even stronger here thé&iartiga, since the defendant is
not merely a U.Sesident but is actually a U.S. national.

In Kiobel, no one argued that the United States had a retldy under
international law to hold foreign defendants actable based on the actions of
their Nigerian subsidiary. The defendant was likedy even “at home” in the
jurisdiction according to recently clarified U.Sinziples of personal jurisdiction.
And theKiobel plaintiffs conceded that they could have brougbktrtclaims in the
defendants’ home jurisdictions. Dismissal of clasgsinst U.S. nationals, such as
this one, however, raises the specter of impuoityX.S. nationals that engage in
egregious violations of U.S. and international faan outcome thaiobel
nowhere countenances and that is itself incondisgteh the very international

norms the ATS was passed to uphold.
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Iv. The concerns animatingKiobel do not apply where, as here,
the defendant is a U.S. national.

Kiobelwas a “foreign-cubed” case, where the Supreme Qeastconcerned
about the legal and foreign policy implicationshaling a foreign citizen into a
U.S. court without any relationship between theecasd the United States. None
of those concerns apply where, as here, the defiérla U.S. national.

First, Kiobel noted that courtshould be “wary of impinging on the
discretion of the Legislative and Executive brarscimemanaging foreign affairs.”
133 S. Ct. at 1664 (internal citation omitted). Bag noted above, the Legislature
enacted the ATS to fulfill U.S. responsibilitiesd@n international law, and the
Executive has already determined that permittirssagainst those who reside in
the U.SfurthersU.S. foreign policy.

Second, the Court expressed concern about thebgibgsthat other
nations, also applying the law of nations, coultk fwaur citizens into their courts
for alleged violations of the law of nations ocaogrin the United States, or
anywhere else in the worldKiobel, 133 S. Ct. at 1669. That the Court raised this
iIssue confirms that it was specifically worried abthe “serious foreign policy
consequencesid., of hearing cases agairisteign nationals -notU.S. nationals.

A suit against a U.S. national in U.S. courts invay suggests that U.S. nationals
could be sued anywhere in the world.

Third, Kiobel reaffirmed that the primary basis for the presumpagainst
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extraterritoriality is to avoid “unintended clashe=ween our laws and those of
other nations which could result in internationiagicdrd.” Id. at1664 (internal
citation omitted). Indeed, iKiobel, the home governments of the defendant
corporations claimed that the assertion of AT Sspligtion in a foreign-cubed case
would violate international law limits on the exisecof jurisdiction. Br. of the
Governments of The Kingdom of the Netherlands &ed.tnited Kingdom of
Great Britain and Northern Ireland Amici Curiaein Support of Neither Party
(“Netherlands/UKKiobel Br.”), at 6, 24-26Kiobel v. Royal Dutch Petroleum, Co.
133 S. Ct. 1659 (2013) (No 10-1491), 2012 WL 23R28he German
government argued that the case would interferie @amity by intruding upon a
foreign nation’s “inherent interest in applying lésvs and using its courts” in cases
where its own citizens are accused of violatingnmational customary law. Br. of
the Federal Republic of GermanyAsmicus Curiagn Support of Respondents
(“GermanyKiobel Br.”), at 10,Kiobel v. Royal Dutch Petroleum C433 S. Ct.
1659 (2013) (No. 10-1491), 2012 WL 379578.

But those same governments recognized that nocargerns arise when
the defendant is a U.S. citizen. “[T]he extratemndl application of the ATS to acts
committed by American individuals, corporationsg anther U.S. entities in
foreign sovereign territory, would be consistenthvnternational law.”

Netherlands/UKKiobel Br. at 15;accordBr. of the European Commission on
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Behalf of the European Union Asnicus Curiaen Support of Neither Party, at 4,
11-12,Kiobel v. Royal Dutch Petroleum G433 S. Ct. 1659 (2013) (No. 10-
1491), 2012 WL 2165345.

There is no doubt about the authority of U.S. cguwt other branches of the
U.S. government, to assert jurisdiction over thieag&rritorial acts of U.S. citizens.
See The Appollgr22 U.S. 362, 370 (1824) (national laws can extend
extraterritorially to govern the conduct of a natgown citizens). Indeed, even
criminal prosecutions of U.S. nationals for condalmtoad is uncontroversi@ee,
e.g., Blackmer v. United Staj&84 U.S. 421, 436 (1932) (“By virtue of the
obligations of citizenship, the United States mediits authority over [the
defendant], and he was bound by its laws madeagipé to him in a foreign
country.”); United States v. BowmaR60 U.S. 94, 98 (1922) (“Some . . . offenses
.. . are such that to limit their locus to thecsly territorial jurisdiction would be
to greatly to . . . leave open a large immunityffauds as easily committed on the
high seas and in foreign countries as at home”).. .

Under international law, the “nationality principle a “principal bas]i]s of
the jurisdiction to prescribe” — allows countriesrégulate “the activities, interests,
status or relations of its nationalstside as well as within its territary
Restatement (Third) of the Foreign Relations LawhefUnited States, Part 4,

Introductory Note and § 402(2) (1987) (emphasisdild_ikewise, a state may
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“exercise jurisdiction through its courts to adpate with respect to a person or
thing if the relationship of the state to the parsothing is such as to make the
exercise of jurisdiction reasonabléd: § 421. Thus, it is within the prescriptive
powers of the U.S. to regulate the actions ofitigens, and it is within the power
of its courts to adjudicate when violations takacel. Where the perpetrators are
U.S. nationals, there is a sufficient nexus betwblernited States and the
violations for the U.S. to properly assert jurigiin under the ATS.

Indeed, there are statutory and common law exangblestraterritorial
jurisdiction from numerous states — such as Canagdistralia, the United
Kingdom, and South Africa — comparable to or everabtler than the ATSIn
fact, the European Union’s Brussels | Regulatiadopted in 2001, mandates that
EU member state courts must adjudicate claims ageorporations domiciled
inside the EU, even when the conduct occurred deitsie EU and involves non-

EU victims? as long as the “event giving rise to [the harnefugnt]” occurred

8 Bribery Act, 2010, c. 23, 88 (3)(6)(a), 12(5) (U\Kallowing application of
act even if act of bribery occurred outside U.Kitery); Justice for Victims of
Terrorism Act, 2012, c. 1, s. 2 (Can.); Prevenaod Combating of Corrupt
Activities Act, 2004 (Act No. 12 of 2004); Crimin@lode Act 1995 (Cth),
Division 268 - Genocide, crimes against humanitg erimes and crimes against
the administration of the justice of the InternaibCriminal Court (Austl.).

9 Case C-412/983roup Josi v. UGIC2000 E.C.R 1-05925. Although
Group Josinterprets the Brussels Convention rather tharRegulation, the
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within the EU® European Council Regulation (EC) No. 44/2001 aisdiction
and the Recognition and Enforcement of Judgmen@vithand Commercial
Matters 2001 O.J. (L 12). This EU rule goes fardrelythe ATS, covering nearly
all claims (not only serious violations of intenoaial law).See id The EU does
not even permit cases against EU corporations thdmissed on the basis of
forum non conveniensjurisdiction is mandatory based on domicile usles
exclusive jurisdiction lies elsewhere. Case C-28 Kdrew Owusu v. N.B.
JacksornECJ 2005] 1445, 1462.

In short, adjudication of ATS cases against U.8onals, even where the
international law violations occurred outside WUe8itory, is on such firm
jurisdictional ground that extraterritorial applicen of the ATS in such cases does
not conflict with ‘Sosas basic caution to avoid international frictiofKiobel, 133

S. Ct. at 1673-74 (Breyer, J., concurring) (intemanctuation omitted)?

Brussels Regulation itself acknowledges its roleadifying the
Convention. Recital 19 to the Brussels Regulation.

10 Case 21/76dandelskwekerij G. J. Bier B.V. v. Mines de Potaksdsace
S.A, 1975 ECR 1735, para. 19 (interpreting the terrarin 5(3), “the place where
the harmful event occurred,” to include the platthe event giving rise to the
event).

11 See Al Shimari758 F.3d at 530 (“this case does not presenpatsntial
problems associated with bringing foreign natiomatls United States courts to
answer for conduct committed abroad, given thatitfendants are United States
citizens”); Drummond Cq.782 F.3d at 595 (noting that “[i]f the defendaaie
U.S. citizens, some of the foreign policy concdhe the presumption against
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Just as Germany argued that it had an “inhereatast’ in adjudicating
international law claims against its own nation@symanyKiobel Br. at 10, so
too does the United States. As the U.S. Governmeute clear, in cases involving
abuses committed by AmericamaiJure to allow ATS claims would create the
perception that the U.S. is a safe haven and dpebnited States to international
censure, precisely whiobel sought to avoid.

CONCLUSION

Americans who commit international law violatiorig@ad are not immune
from ATS suits in their home forum. A contrary crston would create the risk
that the United States would contravene its owerirdtional obligations to
provide a means of redress. Such a result is agrttyaATS’s purpose, and would
undermine current U.S. foreign policy. Accordinglye Court should conclude
that the ATS provides a federal forum for claimaiagt a U.S. national.

For the above reasons, the decision below shauléyersed.

Dated: October 1, 2015 Respectfully Submitted,

/s Marissa Vahlsing
Marissa Vahlsing

extraterritorial application is intended to reducay be assuaged or inapplicable,
since we would not be haling foreign nationals idt&. courts to defend
themselves”)Lively, 960 F. Supp. 2d at 322-24 (holdikgpbel did not bar ATS
claims against an American citizen, in part becd[iffes is not a case where a
foreign national is being hailed [sic] into an umiar court to defend himself.”).
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