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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
STEVEN SALAITA,
Plaintiff,
v.
CHRISTOPHER KENNEDY, et al.,
Defendants.

)
)
)
)
)
)
)
)
)

Case No. 15 C 924
Hon. Harry D. Leinenweber,
District Judge

JURY TRIAL DEMANDED

PLAINTIFF’S REPLY IN SUPPORT OF MOTION TO PRESERVE EVIDENCE
Plaintiff STEVEN SALAITA, by his attorneys LOEVY & LOEVY and the CENTER
FOR CONSTITUTIONAL RIGHTS, files this reply in support of his Motion to Preserve
Evidence, stating as follows:
1. In their response, Defendants recast the serious concerns that underlie this motion to
preserve evidence as a concern about a single email by a sole rogue administrator. That is not the
case. Defendant Wise’s September 18, 2014 email reveals an intention to flout document
preservation and disclosure obligations, not only by her, but also by other Defendants and other
top University officials. See Ex. A (Sept. 18, 2014 Wise Email, stating that “[w]e are doing
virtually nothing over our Illinois email addresses”) (emphasis added). In addition, in an August
14, 2015 article after Defendant Wise’s resignation as Chancellor, the Chicago Tribune quotes
her as saying regarding her use of personal email to conduct University business that “many of
these same communications included campus counsel, Board members, and other campus
leaders.” Ex. B (Aug. 14, 2015 Chicago Tribune article). In other words, Board members and
others either engaged or acquiesced in these practices.
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2. Likewise, although Defendants claim that a preservation order is unnecessary because
Defendants are on notice of their duty to preserve evidence, notice of such obligations by counsel
and campus ethics officers in the past have proven inadequate. Indeed, the documents reveal that
Defendant Wise and other senior officials of Defendant Board of Trustees knew that they had a
duty to preserve and disclose information about University business, and deliberately chose to
flout those duties by using personal emails to keep them secret.
3. Wise’s email itself shows that by September 18, 2015, Wise and others already knew that
the Salaita matter was “now in litigation phase,” with attendant preservation and disclosure
obligations. Because of those obligations, she and other senior officials were “doing virtually
nothing over our Illinois email addresses,” and, in her personal email account, she was even
going so far as “deleting after sending.” See Ex. A (Sept. 18, 2014 Wise Email). In fact, Wise
and other top University officials, including Provost and Vice Chancellor Ilesanmi Adesida, were
using personal emails to discuss Salaita as early as July 2014. See Ex. C (July 25, 2014 Adesida
Email).
4. Second, other recently released documents reveal that Wise and other senior University
officials have flouted known disclosure obligations in the past, including their preservation and
disclosure obligations under the Illinois Freedom of Information Act (“FOIA”). For example, on
March 19, 2014, Defendant Wise sent an email to redacted recipients, stating that because of
FOIA requests for her communications about University business, “I am using my personal
email and sending it to [redacted’s] personal email.” See Ex. D (Mar. 19, 2014 Wise Email). In
that same email chain, Wise stated that she had just sent an email to Associate Chancellor Robin
Kaler’s personal email instructing her to hand-deliver a document to other University officials
and prominent businesspeople, all for the purpose of preventing their disclosure through FOIA.
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Id. Similarly, on April 25, 2014 Defendant Wise sent an email from her personal email account
to the personal email account of Dick Meisinger, the University’s Associate Vice President for
Strategic Initiatives, with the subject line “Better not to correspond on my IL email” and
instructing Meisinger “Please don’t ask anything . . . from your Illinois email.” Ex. E (April 25,
2014 Wise Email).
5. So, not only is there a strong need for a preservation order, but Defendants articulate no
prejudice from such an order. Defendants’ counsel claims that a preservation order is
unnecessary since it has already issued a preservation notice to Defendants, but this is not
prejudice. In fact, if Defendants are now abiding by their obligations, then presumably nothing
more is required and they will do nothing different upon entry of a court order. However, for
those Defendants – including employees or agents of Defendants – who have flouted their
obligations in the past, a court order to preserve evidence has consequences that may have some
impact in preventing any further prejudice to Plaintiff from the destruction of evidence.
6. Finally, Defendants’ response creates the impression that the University voluntarily
disclosed the September 19, 2014 Wise email, and that this suggests no preservation order is
necessary. That is hardly the case. Defendants have known about the use of personal email
accounts to circumvent disclosure obligations since at least April 2014. See Ex. F (Aug. 8, 2015
News-Gazette article). Rather than promptly disclose that fact, Defendants pursued motions to
dismiss both the FOIA litigation and the federal lawsuit. It was only after both motions were
denied, when it was clear that discovery in both lawsuits would require the disclosure of the
September 19, 2014 Wise email and others, that the University finally disclosed the emails and
underlying practices.
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7. For all of these reasons, Plaintiff respectfully requests that his Motion to Preserve
Evidence be granted.
RESPECTFULLY SUBMITTED,
/s/ Anand Swaminathan
One of Plaintiff’s Attorneys
Maria LaHood (pro hac vice)
Baher Azmy (pro hac vice)
Omar Shakir (pro hac vice)
THE CENTER FOR CONSTITUTIONAL RIGHTS
666 Broadway
7th Floor
New York, NY 10012
Phone: 212-614-6464

Jon Loevy
Arthur Loevy
Anand Swaminathan
Gretchen Helfrich
Steven Art
LOEVY & LOEVY
312 N. May St., Suite 100
Chicago, IL 60604
Phone: 312-243-5900
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U. of I. chancellor resigns again after board rejects deal
By Jodi S. Cohen
Chicago Tribune
AUGUST 14, 2015, 7:01 AM

T

he day after learning that University of Illinois trustees intend to fire her, embattled Chancellor Phyllis Wise
said Thursday night that she has tendered her resignation for a second time and has declined an

administrative position offered to her.
In an email sent to the media, Wise criticized the board's decision to reject her first resignation — and a $400,000
payment that went with it — and opt instead to start dismissal proceedings, calling it a move "motivated more by
politics than the interests of the University."
"This action was unprecedented, unwarranted, and completely contrary to the spirit of our negotiations last week,"
said Wise, who had been chancellor of the UrbanaChampaign campus since 2011. "I have no intention, however,
of engaging the Board in a public debate that would ultimately harm the University and the many people who have
devoted time and hard work to its critical mission. Accordingly, I have again tendered my resignation as
Chancellor and will decline the administrative position as adviser to the President."
Wise did not say in her statement whether she intends to remain on the U. of I. faculty. University spokesman
Thomas Hardy said Wise's statement will be reviewed "and the university will determine its appropriate course of
action."
The first public comments from Wise, 70, came a week after she first announced her resignation Aug. 6, citing
"external issues" that were distracting the university from its mission.
U. of I. President Timothy Killeen had supported the resignation deal, which had been negotiated by attorneys for
the university and Wise, and included the $400,000 payment.
The day after Wise's resignation was announced, U. of I. released about 1,100 pages of emails that showed she
and other campus administrators used personal email accounts, at times in an apparent attempt to circumvent
state public records laws when discussing sensitive and controversial issues, a violation of university policy.
In her statement, Wise said it "is simply false" that she used a personal email account with "illegal intentions or
personal motivations."
"I acted at all times in what I believed to be the best interests of the University," Wise wrote. "In fact, many of these
same communications included campus counsel, Board members, and other campus leaders."
Killeen said discussions about Wise's resignation began early last week when she was presented with the findings
of the investigation into her use of a personal email account. Killeen said he did not "directly" ask Wise to resign
and that she "indicated interest or willingness" to do so.
Wise said Thursday that she "acceded to the Board's and the President's request" to resign and, "in return," the
university agreed to provide $400,000 in compensation that she says she was entitled to under her original
employment agreement signed in 2011.
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Whether she is entitled to the compensation could be an issue that is ultimately decided by the courts if Wise
decides to file a lawsuit. Wise said she is now "consulting with lawyers and considering options to protect my
reputation."
Wise's original employment offer said she would receive a $500,000 retention bonus after "the full five years" in
the job, or a prorated portion if she left the position sooner not by her choice but by action of the board.
Wise on Thursday called the $400,000 payment a "retention incentive that I earned on a yearly basis" and that it
was "not a bonus nor a golden parachute." She also said university officials knew that she had been saying that
she planned to donate her deferred compensation to the new College of Medicine that she had championed as
chancellor.
Killeen and board Chair Edward McMillan said this week that the payment offered to Wise as part of the
resignation deal was designed to be "consistent with the (original) employment agreement," but stopped short of
saying the university was contractually bound to give it to her.
"In a decision apparently motivated more by politics than the interests of the University, the Board reneged on the
promises in our negotiated agreement and initiated termination proceedings," Wise said.
The payment had been met with widespread criticism, including from Gov. Bruce Rauner, whose administration
urged the trustees not to approve it.
After a 90minute closeddoor meeting Wednesday, the U. of I. board's executive committee voted against it. In
doing so, it rejected her entire resignation offer and decided instead to begin termination proceedings.
Killeen said he was appointing Wise to the position of adviser on biomedical affairs, reporting to him, while the
proceedings progressed. She was to continue to draw her salary of $549,069 and retain her tenured faculty
appointment.
"These recent events have saddened me deeply," Wise concluded in her statement. "I had intended to finish my
career at this University, overseeing the fulfillment of groundbreaking initiatives we had just begun. Instead, I find
myself consulting with lawyers and considering options to protect my reputation in the face of the Board's
position. I continue to wish the best for this great institution, its marvelous faculty, its committed staff, and its
talented students."
jscohen@tribpub.com
Twitter @higherednews
Copyright © 2015, Chicago Tribune
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Widespread use of private email
revealed a day after Wise resigns
Sat, 08/08/2015 - 7:00am | Julie Wurth (/author/julie-wurth) and Johnathan Hettinger
(/author/johnathan-hettinger)

University of Illinois Chancellor Phyllis Wise conducted
extensive university business on a private email account and
failed to provide key documents in response to Freedom of
Information Act requests, documents released by the university
show.
The UI disclosed Friday that an ethics investigation revealed
that certain administrative officials used personal email to
conduct UI business and failed to turn over those documents as
requested, a violation of university policy.
The findings came one day after Wise announced that she
would step down as chancellor next week.
The more than 1,100 personal emails released by the university
included many from Wise, but a university spokesman declined
to say whether the ethics investigation led to her departure.
The emails had been the subject of 10 separate FOIA requests
by eight separate individuals. The topics covered in the
requests were Steven Salaita, James Kilgore and the Carle
Illinois College of Medicine.
In several emails, Wise indicated she was trying
deliberately to avoid FOIA disclosure by using her personal
account — even though the UI instructs employees that
personal emails about university business have to be examined
for FOIA requests under university policy.
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After the university learned about the personal emails, an
official ethics inquiry was launched in late April by the
University Counsel, University Ethics and Compliance and the
external legal firm Jones Day, which was used to investigate
inflated student profile data at the College of Law. The
university paid Jones Day about $175,000 for the inquiry,
which covered 2014 and 2015.
"A desire to maintain confidentiality on certain sensitive
Universityrelated topics was one reason personal email
accounts were used to communicate about these topics," the
UI's release said. "Some emails suggested that individuals were
encouraged to use personal email accounts for communicating
on such topics."
Wise's 'shocking' behavior
In a March 19, 2014, email about the proposed College of
Medicine, Wise wrote: "I may be getting paranoid, but since
someone has FOIed all of the emails that (research park
director) Laura Frerichs has exchanged between herself and the
internal and external advisory board members with regards to
the COM, I am using my personal email and sending it to
(name redacted) personal email."
In a September 2014 email regarding the Steven Salaita
lawsuit, Wise wrote that campus spokeswoman Robin Kaler
"has warned me and others not to use email since we are now
in litigation phase. We are doing virtually nothing over our
Illinois email addresses. I am even being careful with this email
address and deleting after sending."
"It is shocking that Chancellor Wise was not only using her
private email to avoid transparency, but deleting emails subject
to litigation," said Maria LaHood of the Center for
Constitutional Rights, which is representing Salaita in his
federal lawsuit against the UI.
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A Champaign County judge recently ordered the university to
turn over thousands of documents on the case to Salaita.
Besides Wise, the documents included emails from personal
accounts held by Provost Ilesanmi Adesida and Board of
Trustees Chairman Edward McMillan, as well as other
administrators and professors.
But UI spokesman Thomas Hardy declined to say which
individuals had been targeted in the FOIA requests and failed
to turn over documents.
Hardy said administrators conducted other university business
on their personal accounts as well, but the emails released
Friday were the ones relevant to the FOIA requests. He also
said some of the emails in the documents released have been
made public through previous FOIA requests, as they'd been
forwarded to other accounts.
What led to this
The problem came to light when officials came across an email
for a FOIA request that referred to someone's "other email"
account, Hardy said.
"We were told by somebody with information that it appeared
that some individuals may be using personal emails and not
making them available for consideration and FOIA responses,"
he said.
When investigators began their work, they found that "reliance
on personal emails was becoming active or more prevalent" in
January and February 2014 regarding plans for the new College
of Medicine, so they included both 2014 and 2015 in their
inquiry, Hardy said.
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At that time, emails show, Wise was contacting business
leaders and politicians to build support for the proposal, which
was not yet public.
Employees are not prohibited from using personal emails to
discuss university business, Kaler said. But a powerpoint used
in FOIA training instructs them that "using a nonuniversity
email account or phone for university business doesn't
necessarily protect that information from FOIA."
"It doesn't matter where the documents are. They can be
electronic on your personal email, they can be in the trunk of
your car. You have to produce them. That's the rule," she said.
In another email exchange with Kaler, Wise asked whether the
UI's "box," or filesharing server, would protect documents
from FOIA disclosure. Kaler said it would not, though she
noted that it "does reduce the number of electronic copies
floating around campus." She also said the documents in
question were protected from FOIA because they were drafts,
but at some point the final versions would be subject to
disclosure.
"Obviously, it probably would be best if people could limit their
emails as they relate to university matters to their university
email," Hardy said. "What people have to understand is that if
we get a FOIA request on a particular topic or issue," the
university has to be sure that it is providing all documents
responsive to that request, whether on a personal or UI email
account.
The Illinois Freedom of Information Act defines public records,
including electronic communications, as all documents
"pertaining to the transaction of public business, regardless of
physical form or characteristics, having been prepared by or
for, or having been or being used by, received by, in the
possession of, or under the control of any public body."
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It does not address whether that includes personal emails, and
case law is unclear on the issue.
'Transparency and trust'
Hardy said The NewsGazette's lawsuit in Madigan v. City of
Champaign could apply, but it does not directly answer
whether personal emails by UI employees are subject to FOIA.
In that lawsuit, the city was forced to release text messages by
council members during council meetings because the council
was acting as a public body when the messages were sent.
However, Esther Seitz, a media law attorney at Donald M.
Craven P.C., which represented The NewsGazette in that case,
said the ruling made clear that any correspondence by a public
official about public business is a public record.
Hardy said he doesn't know whether there will be any more
resignations as a result of the inquiry.
"That would be something that would be determined by the
president and Board of Trustees," he said.
Wise, who is traveling, could not be reached for comment
Thursday or Friday. In her resignation announcement, she said
that "external issues" over the last 12 months had become a
distraction from her work as chancellor.
"She was aware that this inquiry was under way, because it
involved her emails, and she cooperated with the inquiry,"
Hardy said. "Was this one of the issues she referred to? I don't
know."
As a response to the inquiry, the university revised its FOIA
policy to ensure more transparency in the future, officials said.
While UI policy already tells employees that personal email
accounts are subject to FOIA, the FOIA officer added clearer,
more specific language on the issue.
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The UI ethics office also held inperson training for 30 senior
officials attending the May 7 Board of Trustees meeting, and
will require senior officials to confirm compliance annually.
Reminders and group training sessions will also become more
available.
"Today, we have released documents to fulfill any incomplete
FOIA requests," President Timothy Killeen said in a statement.
"I am fully committed to a strong culture of transparency and
trust, and I expect all U of I employees will be as well."
'A little embarrassing'
Professor Nicholas Burbules, whose personal emails to Wise
about the Salaita case were included in the batch released
Friday, said it's "a little embarrassing" that communications he
considered personal were being made public, but "I stand by
everything that I said."
Burbules said he supports the open records law, but says the
situation raises larger questions about what constitutes
university business.
"I fully support transparency and the need for public
deliberations about public policy issues at a public university,"
he said. "But there's clearly a line, and I think it's a blurry line,
between the conduct of university business and personal
communication from Person A to Person B that is about a
university matter but which is an expression of an individual
opinion or a question or a halfbaked thought that is a
conversation. It's about a university matter but it doesn't seem
to me that that is the conduct of university business."
He fears a "chilling effect" on communications between faculty
members and administrators.
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"I think people will become less willing to exchange frank,
honest opinions ... if they're worrying that someday it's going to
show up in the paper or on some blog site," he said, noting that
it could push communication "even further into private
channels that are no longer FOIA'ble. And that's not good
either."
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