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The named defendants in their official capacitics move to dismiss plaintiffs’ Second
Amended Complaint ("Sec. Am. Comp.") pursuant to Fed. R. Civ. P. 12(b)(1) for lack of subject

matter jurisdiction and Fed. R. Civ. P. 12(b)(6) for failure to state a claim on which relicf may be

granted,
SUPPLEMENTAL STATEMENT OF FACTS

On June 18, 2003, after obtaining leave of the Court, plaintiffs filed their Second
Amended Complaint. Plaintiffs have, sua sponte, withdrawn former Claim Seven (right to
counsel). Thus, former Claims Eight through Seventeen are now Claims Seven through Sixteen.

The Second Amended Complaint adds six new claims. New Claim Seventeen makes a
due process claim that the defendants improperly delayed issuing Notices to Appear ("NTA"), the
charging docurgents commencing rem'ov'ai proceedings. Sec. Am. Comp. at 9 248-252. New
Claim Eighteen makes a claim that plaintiffs' rigiltS to due process were violated where
defendants allegedly applied a "blanket no bond policy" to plaintiffé; Id. at 99 253-256. New
Claim Nineteen makes a claim that the alleged "blanket no bond policy” violated the equal
protection rights of plaintiffs. Id. at §§ 258-62. New Claim Twenty makes a due process
challenge to plaintiffs' assignment to the "Special Housing Unit" at the Metropolitan Detention
Center ("MDC-SHU"). Id, 99 263-267. New Claim Twenty-One makes a first amendment
challenge because of difficulties plaintiffs allegedly had communicating with counsel. New

Claim Twenty-Two makes a due process claim out of the same alleged communications

difficulty.’

* Plaintiffs also inserted into their complaint nine new paragraphs discussing a report
issued by the Department of Justice's Office of the Inspector General ("OIG™), entitled: "The
September 11 Detainees: A Review of the Treatment of Aliens Held on Immigration Charges in
Connection with the Investigation of the September 11 Attacks" ("the OIG Report"). See Sec.
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ARGUMENT

I. THE COURT SHOULD DISMISS THE NEW CLAIMS PURSUANT TO FED. R.
CIV.P. 12(b)(1) BECAUSE THE COURT LACKS JURISPICTION OVER THEM

A. Plaintiffs Lack Standing To Seek Equitable Relief In Their New Claﬁims '

Plaintiffs lack standing to bring new Claims Seventeen through Twenty-Two insofar as
t?ey seek equitable relief. See Motion to Dismiss at 55-68. In particular, in order to demonstrate
standing to sue for injunctive and declaratory relief, plaintiffs must show "a real and immediate

threat that [they] w[ill] again be" subjected to the injurious behavior. Los Angeles v. Lyons, 461

U.S. 95, 105 (1983) (emphasis added); see O'Shea v. Littleton, 414 U.S. 488 (1974).

Plaintiffs do not plead and cannot make the requisite showing of an injury to seek
equitable relief. Plaintiffs admit that they have left the United States and returned to their
respective homes in France, Turkey, Egypt and Canada. Sec. Am. Comp. 9 14-15, 82,98, 111,
134-35, 146, 188, 157. They do not assert that they are prepared to return to the United States, or
even that they intend to return sometime in the indefinite future. They do not assert that, were
they to return, they would be found in unlawful status and designated as of possible interest to the
investigation into the terrorist attacks of September 11, 2001, nor can they assert or make a
showing that the events of which they complain could ever happen to them again, let alone that
there s areal and immediate threat of the events' recurrence. Therefore, they lack standing to

pursue their claims for equitable relief.

B. Section 242(g) Of The Immigration And Nationality Act Bars The Court's
Jurisdiction Over Claim Sevenfeen

Immigration and Nationality Act ("INA") section 242(g), 8 U.S.C. § 1252(g), divests the

Am. Comp. at 9 50-58. Moreover, Plaintiffs amended the definition of the proposed class.

2



Court of jurisdiction over the Attorncy General's "decision or action' to 'commence proceedings,

adjudicate cases, or execute removal order.™ Reno v. American-Arab Anti-Discrimination

Comm. ("AADC"), 525 U.S. 471, 482 (1999) (quoting 8 U.S.C. § 1252(g)).

Claim Seventeen of the complaint, which asserts that the government delayed issuing

immigration charging documents for plaintiffs (the act which commences removal proceedings),

s a claim falling squarely within INA § 242(g)'s jurisdictional bar. See Jimenez-Anecles v.
Asheroft, 291 F.3d 594 (9th Cir. 2002).> Accordingly, the Court lacks jurisdiction to consider it.

C. INA § 242(b)(9) Divests The Court Of Jurisdiction Over Claims Seventeen
Eighteen, Ninetecn, Twenty-One, and Twenty-Two

INA § 242(b)(9), 8 U.S.C. § 1252(b}(9), provides that, "Judicial review of all questions
of law and fact, including interpretation and application of constitutional and statutory
provisions, arising from any action taken or proceeding brought to remove an alien from the

United States under this title shall be available only in judicial review of a final order under this
section.” As the Supreme Court pointed out, this is the "unmistakable 'zipper' clause" which
means "no judicial review in [removal] cases unless this section provides judicial review."
AADC, 525 U.S. at 482-83. The Supreme Court explained that INA § 242(b)(9)'s "purpose is to
consolidate ‘judicial review’ of immigration proceedings into one action in the court of appeals,
but it applies only ‘[w]ith respect to review of an order of removal under subsection (a)(1)."

INS v. St. Cvr, 533 U.S. 289, 313 (2001) (citation omitted). Thus, since the issue is reviewable

? Claims One, Two, F ive, and Six go to the fiming of the execution of removal orders,
which similarly fall under INA § 242(g). See AADC, 525 U.S. at 485 (citing Cheng Fan Kwok
v. INS, 392 U.S. 206 (1968)). The Attomey General's decision of the tming of removal
proceedings and removal from the United States are matters within the Attorney General's
prosecutorial discretion. See generally, Limitations on the Detention Authoritv of the
Immigration and Naturalization Service, Office of Legal Counsel Memorandum (Feb. 20, 2003)

(provided for the Court's convenience as Attachment A).

3



in the court of appeals on a petition for review, such a petition is the exclusive means of revicw.

Claims Seventeen through Nineteen constitute challenges arising out of removal
proceedings that could have been appealed to the Board of Immigration Appeals ("BIA" or
"Board")." Claim Seventeen challenges the manner in which the INS commenced removal
proceedings, and Claims Eighteen and Nineteen challenge the INS's decisions to oppose the
release of aliens on bond during removal proceedings. These are claims arising from the INS's
conduct in removal proceedings. Therefore, INA § 242(b)(9), 8 U.S.C. § 1252(b)(9), divests the
Court of jurisdiction to consider them.

Similarly, Claims Twenty-One and Twenty-Two challenge the alleged "communication
blackout"” as interfering with access to counsel and the courts. The need for counsel and the
courts was relevant only to their then-impending or then-ongoing removal proceedings. This s a
matter that could have been raised to the immigration judge and then to the Board. See Matter of
Madrigal-Calvo, 21 1. & N. Dec. 323, 327 (BIA 1996). Accordingly, the Court lacks jurisdiction.

D.. " INA §§ 236(e) and 242(a)(2)(B)(ii) Bar The Court's Jurisdiction Over Claims
Eighteen, Nineteen, and Twenty

It is not disputed that at the time of their arrests and detention, Plaintiffs were aliens in
violation of the immigration laws and subject to removal from the United States, and their release
on bond pending removal proceedings was governed by INA § 236(a), 8 U.S.C. § 1226(a}). This
Court's jurisdiction over plaintiffs' Claims Eighteen and Nineteen is precluded by 8 U.S.C. §§

1226(e)* & 1252(a)(2)(B)(ii)

* The BIA is the final administrative tribunal. An alien may file a petition for review of
the BIA decision in the courts of appeals. 8 U.S.C. § 1252(a)(1) & (b)(1).

* "The Attorney General's discretionary judgment regarding the application of this section
shall not be subject to review. No court may set aside any action or decision by the Attorney

4



Section 1226(c) operates as a bar to judicial review of "operational” decisions in two

ways. See Parra v. Perryman, 172 F.3d 954, 957 (7th Cir. 1999). The first sentence precludes

judicial review of the government's discretionary decision to apply section 1226(e) to plainti ffs; .
that is, to continue their detention. Id. The second sentence precludes review of the At{omcy
General's actions or decisions to deem it inappropriate to release plaintiffs on bond and to
continue to oppose their bond requests before the immigration judge and the Board. Id. Section
1252(a)(2)(B)(ii) bars review of all the Attorney General's discretionary actions. See CDI

Information Services v. Reno, 278 F.3d 616, 618 (6th Cir, 2002). Plaintiffs’ Claims Eighteen and

Nineteen challenge the Attorney General's discretionary decision to oppose bond in their cases.
Claim Twenty challenges the Attorney General's discretionary choice of detention facilities and
conditions for the detainees. Thus, judicial review of their claims is barred by Sections 1226(e)
and 1252(a)(2)(B)(ii).

E. Plaintiffs' Claims Eighteen, Nineteen, Twenty, Twenty-One, And Twenty-
Two Should Be Dismissed For Failure To Exhaust Administrative Remedies

The Court should dismiss Claims Twenty through Twenty-Two for failure to exbaust
administrative remedies. Generally, the courts require an exhaustion of remedies before a party

seeks recourse to the courts. McCarthy v. Madigan, 503 U.S. 140, 144 (1992); McKartv. U.S.,

395 U.5. 185, 193-85 (1969).

The Court should dismiss Claim Twenty (challenging placement in the MDC-SHU)

General under this section regarding the detention or release of any alien or the grant, revocation,
or denial of bond or parole.” 8 U.S.C. § 1226(e).

° "[Notwithstanding any other provision of law, ne court shall have jurisdiction to
review] any other decision or action of the Attorney General the authority for which 1s specified
under this subchapter to be in the discretion of the Attorney General. . . ." 8 U.S.C. §

1252(a)(2)(B)(ii).



because plaintiffs do not allege that they exhausted their administrative remedies by filing a
grievance with the prison authorities pursuant to 28 C.F.R. § 40.1, et seq., which requires a
grievance procedure for inmates of the Bureau of Prisons ("BOP"). See 28 C.F.R. § 40.3. Tl_le
regulation provides that “[t]he grievance procedure shall be applicable to a broad range of
complaints” and "shall permit complaints by inmates regarding policies and conditions within

" the jurisdiction of the institution or the correctional agency that affect them personally . . .." 28
CFR. § 40.5. Because plaintiffs have not alleged that they filed a grievance with BOP regarding
the conditions of their confinement allegedly resulting from their classification as "high interest"

aliens, they have failed to exhaust their remedies. See Booth v, Churner, 532 U.S. 731 (2001).

Similarly, the Court should dismiss Claims Twenty-One and Twenty-Two (challenging
the alieged "communication blackout") for failure to exhaust remedies. At most, it is possible to
infer that plaintiffs allege a violation of the%r First Amendment right to use the telephone, since
none alleges that his mail was limited. The Second Circuit has instructed that problems
regarding the level of telephone access shouid be left to the grievance procedures provided by

BOP. See Wolfish v. Levi, 573 F.3d 118, 126 (2d Cir. 1978), rev. in part on other grounds, Bell

v. Wolfish, 441 U.S. 540 (1979). For example, Plaintiff Baloch alleged that he was denied all
telephone access from September 21, 2001, through early November 2001, Sec. Am. Comp. at §
143. He also alleges that he was permitted only one call per month. Id. However, he fails to
allege that he sought to utilize the intemal grievance procedures provided by BOP. See 28

CF.R. §40.1, et seq. Thus, he cannot raise any cognizable violation, Wolfish, 573 F.3d at 126,

and the claim should be dismissed.
Claims Eighteen and Nineteen should be dismissed because none of the plaintiffs
exhausted their remedies regarding bond. Only Plaintiffs Ebrahim and Ibrahim ever applied for

6



bond, and they waived their ability to take an appeal from the immigration judge to the Board of
Immigration appeals. Accordingly, the Court should dismiss the claims.

IL.  THE COURT SHOULD DISMISS PLAINTIFFS' NEW CLAIMS PURSUANT TO
FED. R. CIV. P. 12(b)(6) FOR FAILURE TO STATE CLAIMS ON WHICH

RELIEF CAN BE GRANTED

A. The Court Should Dismiss Claim Seventeen For Failure To State A Claim
For Relief

In Claim Seventeen, plaintiffs Ebrahim, Ibrahim, Sachveda, and Jaffyi allege that
defendants violated their right to due process under the Fifth Amendment by "delaying the
issuance and service of charging documents" against them. Sec. Am. Comp. at 9 248-52. They
argue that, as a result of this alleged "delay,” defendants have "impaired the ability of the
detainees to know the charges on which they are being held, obtain legal counsel, and seek
release on bond." Id. The Court should dismiss this claim under Fed. R. Civ. P. 12(b)(6).

Plaintiffs argue that defendal}ts were required by law to serve them with documents
commencing immigration proc;ef:dings~ aga;inst them within a certain period of time from the date
they were arrested. Sec. Am. C_omp. at 9 52. PIaintiffs' claim, however, has no basis in the law.
Plaintiffs cite 8 C.F.R. § 287.3(d) (see Sec. Am. Comp. at § 52), which provides,- in part, that a
determination of whether an alien will be continued in custody or released on bond, and whether
a notice to appear will be issued "will be made within 48 hours of the arrest, except in the event
of an emergency or other extraordinary circumstance m which a determination will be made
within an additional reasonable period of time . .. ." The regulation does not support plaintiffs’
due process claim for several reasons.

Plaintiffs' allegations fail to even allege a violation of 8 C.F.R. § 287.3(d). That

regulation contemplates that a "determination will be made within 48 hours of the arrest” with



regard to whether "a notice to appear . . . will be issued.” Plaintiffs, however, allege only that

they "were not served"” with NTAs in a timely fashion. Sec. Am. Comp. at ] 52 (emphasis

added). They have not alleged that a "determination” was not made within 48 hours as to
whether an NTA should be issued.® Thus, plaintiffs have failed to adequately plead a vi.olation of
section 287.3(d).

Moreover, the language of section 287.3(d) specifically authorizes a "reasonable period of
time" to make a determination regarding whether to issue a notice to appear in the event of "an
emergency or other extraordinary circumstance . . . ," There can be no doubt that the events of
September 11th and its aftermath constituted precisely such an "emergency or other extraordinary
circumstance.” In the wake of the devastating terrorist attacks, law enforcement authorities
sought to protect the Nation's security by engaging in a wide-ranging investi gation intended to
find the perpetrators and to prevent future a_ttacks. See OIG Report at 10-15. In the confusion
and chaos that resulted from the attacks, it is reasonable that a determination regarding whether
an NTA should be issued may not have been made in all cases within 48 hours of an alien’s
arrest. This is especially true given the "number of aliens arrested and the prospects of
significantly more alien arrests," see OIG Report at 28, the logistical disruptions in New York
City from the attacks, the transfer of detainees from New York City facilities to New Jersey, and
the procedures for INS Headquarters' review of the notices to appear. Id. at 31-34.

In this case, taking plaintiffs' allegations as true, and assuming a determination as to

whether notices to appear should be issued was not made until the day that plaintiffs were served

® In at least one case it is clear that such a decision was made within 48 hours. Plaintiff
Sacheveda's notice to appear is dated December 20, 2001, the same day that he was taken into
custody. Sec. Am. Comp. at § 152. He does not allege otherwise.

8



with such notices, such determination as to plaintiffs Ebrahim, Ibrahim, Sachveda, and Jaffri was
made "within an additional reasonable period of time." According to plaintiffs, Jaffri was served
within five days of his arrest; Sachveda within seven days; and Ebrahim and Ibrahim within ‘
sixteen days. In light of the national emergency and ensuing chaos following Scptembér 11,
plaintiffs cannot show that defendants' service of the notices did not fall within "an additional
" reasonable period of time.,"

Even assuming that plaintiffs can establish a violation of section 287.3(d), such violation
will not invalidate an immigration proceeding unless the "regulation [was] promulgated to
protect a fundamental right derived from the Constitution or a federal statute," or unless plaintiffs

can establish prejudice resulting from the violation. Montero v, INS, 124 F.3d 381, 386 (2d Cir.

1997). Here, the language of section 287.3(d) does not establish that it was promulgated to
protect such a fundamental right; nor is it based on a statute requiring issuance of a notice to
appear within a certain period of time. Rather, the language sets forth procedures for the agency

to follow in making warrantless arrests against aliens. 8 U.S.C. § 287.3; sec Waldron v. INS, 17

F.3d 511, 518 (2d Cir. 1994) (holding that the regulations at issue were not "regulations which
implicate fundamental rights with constitutional or federal statutory origins"); cf. Thve v. United
States, 109 F.3d 127, 129 (2d Cir. 1997).

Furthermore, plaintiffs' claim of "delay" in the issuance and service of the charging
documents does not adequately piead a due process violation under the Fifth Amendment. See
Sec. Am. Comp. at ¥ 250, In order to allege a due process claim, plaintiffs must identify a

constitutionally-protected liberty or property interest. Board of Regents v. Roth, 408 U.S. 564,

570-71 (1972). Here, plaintiffs do not allege that defendants failed to notify them of the charges
against them. Rather, they claim that such notice was delayed. But because plaintiffs were

9



cventually served with the notices to appear, they cannot argue that they were deprived of the
right to know the charges against them, to obtain legal counscl, or to seck relcase on bond, The
alleged delay in the service of such documents of, at most, a few days, does not violate due
process. See United States v. Lovasco, 431 U.S. 783, 790 (1977).

Plamntiffs must show prejudice to establish a due process violation. United States v,

Fernandez-Antonja, 278 F.3d 150, 157-58 (2d Cir. 2002); Douglas v. INS, 28 F.3d 241, 244, 246

(2d Cir.1994). Plaintiffs' assertions (that their ability to know the charges against them, to obtain
counsel, and to seek release on bond was "impaired") cannot establish prejudice because, as
noted above, plaintiffs were served with notices to appear. Thus, they were aware of the charges
against them and could pursue their rights under the law. Indeed, Plaintiffs Ebrahim and Ibrahim
were represented by counsel during their immigration hearings and requested release on bond
before an the immigration court, which request was denied. Sec. Am. Comp. at g 127-28.

Also significant is the fact that plaintiffs Ebrahim, Ibrahim, Sachveda, and Jaffri never
contested the charges against them in their removal ﬁroceedings. Id. at 94 109, 128, 153. Nor do
they now claim that the charges against them were erroneous. Under these circumstances, where
plaintiffs do not allege that the immigration charges against them were improper and where they
had the opportunity to obtain counsel and to seek bond before the immigration court, plaintiffs
cannot establish that they suffered prejudice even assuming that they are correct in their assertion
that service of the notices to appear was delayed for a few days. Accordingly, plaintiffs have

failed to state a claim upon which relief can be granted.

10



B. The Court Should Dismiss Claims Eighteen and Nineteen Pursuant to Fed.
R. Civ. P. 12(b){(6) For Failure To State A Claim

1. There is no fundamental right to release on bond pending completion
of removal proceedings

Even if reviewable, plaintiffs’ Fifth Amendment challenges to the "blanket no bond
policy" (Sec. Am. Comp. §§ 253-62 (Claims Eighteen and Nineteen)) fail because it is well-
* established that aliens subject to removal may be detained pending the outcome of removal

proceedings, and that such detained aliens have no right to release on bond. Demore v. Kim, 123

S. Ct. 1708, 1720-22 (2003); Carlson v. Landon, 342 U.S. 524, 539-40 (1952); Dohertv v.

Thomburgh, 943 F.2d 204, 208-10 (2d Cir. 1991), cert. denied sub nom., Doherty v. Barr, 503
U.S. 901 (1992),

Release from custody is 2 matter left solely to the discretion of the Attorney General(and
his delegates. 8 U.S.C. § 1226(a). Given the purely discretionary nature of this determination,
plaiﬁtiffs cannot invoke the Fifth Amendment becau;e the statute creates no substantive

entitlement or liberty interest protected by the Constitution. See Connecticut Bd, of Pardons v.

Dumschat, 452 U.S. 458, 465 (1981); Board of Regents v. Roth, 408 U.S. 564, 576 (1972). That

1s so for two reasons: (1) release on bond has always been a privilege and never a matter of right
or entitlement (see Reno v. Flores, 507 U.S. 292, 306 (1993)), and (2) aliens are subject to the
will of Congress when it comes to matters associated with their continued presence within our

society. See Harisiades v. Shauchnessy, 342 U.S. 580, 586-87 (1952); Carlson, 342 U.S. at 534,

538; Wong Wing v. United States, 163 U.S. 228, 235 (1896); Doherty, 943 F.2d at 210.

Consequently, plaintiffs have not been unlawfully deprived of any "fundamental liberty

interest." Sec Parra, 172 F.3d at 958; see also Reno v. Flores, 507 U.S. 292, 306 (1993); Carlson,

342 U.S. at 537, 540-41; Doherty, 943 F.2d at 208-11. Without a fundamental right to release on
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bond pending removal, plaintiffs cannot claim an entitlement to an individualized hearing in

which they can obtain release under the criteria of their choice. See Connecticut Dept, of Public

Safety v. Doe, 123 S.Ct. 1160, 1164 (2003); Ohio Adult Parole Authority v. Woodard, 523 U.S.

272,279 1.2 (1998). Thus, despite their attempt to elevate their claim for a discretional.'y benefit
to the constitutiona level by framing it in equal protection/due process language, plaintiffs fail to
state a claim upon which relief may be granted, and the claims should be dismissed.

2. Defendants' "No Bond" Position Is Consistent With Supreme Court
Jurisprudence On Immigration Detention

The Supreme Court's decision in Carlson v. Landon forecloses plaintiffs' due process

challenge to the "no bond" policy. In Carlson, the Attomey General had the discretion to release
the aliens on bond, but the INS adopted a policy of refusing to grant bail to aliens found
deportable because of their participation in the Communist Party. Id. at 559. In sustaining the
Attorney General's decision, the Court rejected the very same argument urged by plaintiffs here:
that they were entitled to release from detention if they did not pose a flight risk and that denial
of release on bond requires an individualized finding of dangerousness or potential for risk of
flight. Id. at 538; see Demore v. Kim, -123 S; Ct. at 1718. The Court concluded that denial of
bail was permissible "by reference to the legislative scheme" even without any finding of flight
risk. Carlson, 342 U.S. at 543. Thus, so long as the statutory scheme at INA § 236(a) envisioned
the arrest and detention of removable aliens pending the outcome of their removal proceedings,
the Attormey General was not required to make individualized findings of dangerousness or flight
risk to justify his decision to oppose release on bond for plaintiffs. Id, at 534.

In any event, plaintiffs' complaint demonstrates that they were provided an individualized

hearing on whether they should be released on bond or continued in immigration detention. Only
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plaintiffs Ebrahim and Ibrahim allege that they applied for release on bond before an immigration
judge, pending disposition of their removal proceedings. Sec. Am. Comp. at §7 127-28. They
claim that the immigration judge denied their requests because he was not convinced that th_cy
would appear at future hearings, and state that they “reluctantly accepted final deponati'on orders,
effective immediately . . . .” Id. at§ 128. Thus, regardless of the INS District Director's alleged
"no bond" policy and the agency's decision to oppose release on bond, plaintiffs cannot deny that
they were afforded the opportunity to demonstrate eligibility for release on bond before an
independent adjudicator -- the immigration judge and, if necessary, the Board of Immigration
Appeals. Plaintiffs Ebrahim and Ibrahim took advantage of the opportunity to seek custody
redetermination before the immigration judge, the immigration judge found them to be poor
appearance risks, and they chose to watve appeal of that decision to the Board. Id. Notably,
neither plaintiff alleges that the INS did not submit evidence sufficient to support the
immigration judge's denial of bond or that the irﬁmigratibh judge's decision is not reasoned or is
unsupported by evidence. See Sec. Am. Comp. at § 128, Accordingly, plaintiffs have failed to
state a claim upon which relief may be granted.

As for plaintiffs' equal protection claim that defendants cannot deny them release on bond
as a class based on, for example, their nationality or ethnicity, it also fails. Nationality-based
classifications are the kind of classifications respecting aliens that are entirely legitimate in

formulating and administering the immigration law.” See Motion to Dismiss at 20-24.

7 Indeed, to the extent national security concerns guide the choice, the Executive's power
18 particularly deserving of deference. See Nixon v. Fitzgerald, 457 U.S. 731, 751-53 (1982)
(recognizing that "before exercising jurisdiction [courts] must balance the constitutional weight
of the interest to be served against the dangers of intrusion on the authority and functions of the
Executive Branch."); Inre D-J-, 23 1. & N. Dec. 572, 579-80 (AG 2003) (noting that in
evaluating a bond application, the Board and immigration judges may consider as a factor the
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Moreover, the Supreme Court's decision in Reno v. Flores supports defendants' decision

to implement a "no bond" policy. Flores makes clear that the usc of irrebuttable presumptions is

not per se violative of due process. See Flores, 507 U.S. at 313; see also Weinberger v. Sa]ﬁ_,

422 U.S. 749, 777 (1975); Burlington N.R.R. v. Department of Pub. Serv. Reg., 763 F.2d 1106,

1113 (9th Cir. 1985). In Flores, the Court rejected arguments that the INS had impermissibly

" employed a "blanket presumption” that parents, close relatives, or legal guardians are the most
suitable guardians for juvenile aliens who arc being released from detention pending deportation
proceedings, and that the INS must conduct "fully individualized" hearings on their suitability in
cach case. 1d. at 308, 313-14 & n.9. The INS was not required, the Supreme Court emphasized,
to "forswear use of reasonable presumptions and generic rules." Id. at 313. That is the case even
if the "presumptions and generic rules" were made by the INS rather than Congress. Id.; Kim,
123 S. Ct. at 1719. The INS needed only to make such individual determinations as were
necessary for accurate application of the regulation. 1d. at 313-14. The Court rejected the due
process challenge and upheld the regulation as constitutional.

Here, in view of the events of September 11th, the United States has a rational and
legitimate reason for occasionally treating some illegal aliens differently from others with respect
to the length of their detentions for the purpose of investigating their backgrounds, based in part
on their national origin, ideology, affiliations, or on other criteria related to terrorist alttacks and
their potential perpetrators.

C. Claim Twenty Should Be Dismissed For Failure To State a Claim

In their twentieth claim for relief, plaintiffs allege that defendants violated their right to

"adverse consequences for national security and sound immigration policy™).
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procedural due process under the Fifth Amendment by classifying plaintiffs Jaffri, Ebmhim,
Ibrahim, Baloch and Safi as "of high interest," "witness security," and/or "Management Interest
Group 155." Sec. Am. Comp. at {9 264-267. Plaintiffs allege that such classifications restri'cted
their liberty and were made arbitrarily, without any defined criteria or review. Id. at q 265,

Plaintiffs' claim fails on the merits. Defendants' classification of plaintiffs for security
purposes does not violate plaintiffs' right to procedural due process. Scgregation and restriction
of detainees for administrative reasons “reasonably related to the institution’s inferest in

maintaining jail security” is permissible under the Due Process Clause. Bell v. Wolfish, 441 U.S.

540 (1979); see also Higgs v. Carver, 286 F.3d 437, 438 (7" Cir. 2002). Classifications of

detainees were established to identify those aliens that might pose a particularly high risk of
terrorist involvement. OIG Report at 18 ("The 'high interest' detainees were considered by the
[Federal Bureau of Investigation ("FBI")] fo have the greatest potential to be linked to the
PENTTBOM investigation or to terroi'%sm..‘“).

Plaintiffs argue that the classiﬁcéitiéns were arbitrary because there were no defined
criteria or review mechanisms to determine whether such classifications were appropriate. Sec.
Am. Comp. at § 265. As plaintiffs acknowledge, the designation of whom the FBI classified as
"high interest" was made not by BOP, but the FBL. Sec. Am. Comp. at § 54. The BOP properly
deferred to the FBI in this regard as BOP is not an intelligence agency. Thus, BOP mitially
classified the "high interest" aliens as "witness security,” and later created a second classification
-- "Management Interest Group 155." Id.; see OIG Report at 115-16. By doing so, the
Department of Justice acted to safeguard national security by limiting the release of information

from these aliens and guarding their identity, location and status. Id.; Center for National

‘Security Studies v. U.S. DOJ, __F3d__,2003 WL 21382899 (D.C. Cir. June 17, 2003}
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("CNSS") (upholding government's protection of information including names and detention
location of immigration detainees as "government's expectation that disclosure of the detainees’

names would enable al Qaeda or other terrorist groups to map the course of the investigation and

thus develop the means to impede it is reasonable"); cf. North Jersey Media v. Ashcroft, 308 F.3d
198 (3d Cir. 2002), cert. denied 123 S.Ct. 2215 (1999) (upholding government's closure of

) iimnigration hearings to protect terrorist investigation.).

The heart of plaintiffs' claim is that they should be able to know what factors the FBI
considers in designating them as "high interest" aliens, and that they are entitled to challenge the
FBI's destgnation through some review process. Sec. Am. Comp. at § 265, That, however, js
simply not mandated by the Constitution. Requiring the FBI to explain its classification system
clearly implicates national security concerns and is not required as a matter of procedural due
process. CNSS, 2003 WL 21382899 at 8 ("The court should not second-guess the executive's
Judgment in this area. '[I]t is the responsibility of the [executive] not that of the judiciary’ to
determine when to disclose information that ma.y‘c.ompromise igtelligence sources and
methods.") (quoting CIA v. Sims, 471 U.S. 159, 166-67 (1985)) (alterations in original); cf.

North Jersey Media, 308 F.3d at 219 ("We are quite hesitant to conduct a judicial inquiry into the

credibility of these security concems, as national security is an area where courts have

traditionally extended great deference to Executive expertise"); Pegple's Mojahedin Organization

of Iran v, Dep't of State, 327 F.3d 1238, 1242 (D.C. Cir. 2003) ("[t]he due process clause requires

only that process which is due under the circumstances of the case.").? Accordingly, the Court

® To the extent plaintiffs' claim asserts that their classification as "high interest” alicns
resulted in their separation from the general prison population, their claim is without merit.
Routine Bureau of Prisons procedures have long provided for assignment of new detainees to the
SHU pending an investigation of their backgrounds for the purpose of determining their
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should dismiss Petitioner's twentieth claim for relief.

D. Claims Twenty-One and Twenty-Two Should be Dismissed for Failure To
State A Claim

1. The Court should decline to review the choices of the Executive where
they were premised on a facially legitimate and bona fide reason

The Court should decline to review the choice by law-enforcement/immigration/national-
* security officials to limit communications by aliens being investigated for terrorist ties where that
choice was premised on a "facially legitimate and bona fide reason." This narrow standard of

review applies where other constitutional rights may be implicated. See Kleindienst v, Mandel,

408 U.S. 753, 762 (1972)(upholding denial of visa for university lecturer for a “facially
legitimate and bona fide” reason as not violative of First Amendment). When such reasons are
found, it is not for the courts to look behind or test those reasons. Id. at 769-70. The Supreme

Court has declined to review the decisions of immigration and law enforcement officials where

the decisj‘on is so premised. See Fiallo v. B;:ll, 4.30 U.S. 787, 794 n.5 (1_9_7’7); Mathews v. Diaz,
426 U.S. 67, 81-82 (1976). Further, it is w.ell-restablishsd that the government has no obligation
to produce evidence to sustain the rationality of a choice. Heller v. Doe, 509 U.S. 312, 319
(1993). Government action bears a "strong presumption of validity," and those attacking the
rationality of the action have "the burden to negate every conceivable basis which might support

it," whether or not the basis has a foundation in the record. Id. at 320; see also FCC v, Beach

appropriate placement within the various security levels in the institution. See 28 C.F.R.

§ 541.22 (a). Segregation of detainees for such administrative reasons has consistently been
upheld by the courts as permissible under the Due Process Clause. See Bell, 441 U.S. at 535-41;
Higgs v, Carver, 286 F.3d 437, 438 (7th Cir. 2002). Moreover, administrative segregation was
particularly warranted as to post-9/11 immigration detainees who were Muslims of Middle
Eastern or South Asian descent because it served the important non-punitive purpose of
protecting them from assault in the general prison population in light of the strong feelings
engendered by the terrorists attacks.
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Commupications, inc., 508 U.S. 307, 314-15 (1993).

The government's limitation on communications by alicns detained pending

nvestigations into possible terrorist ties is based on a facially legitimate and bona fide reason.

First, there are substantial national security concerns regarding on-going and former

investigations into possible terrorism. See ACLUv. U.S.DOJ,  F. Supp.2d 2003 WL
21152857 at *9 (D.D.C. May 19, 2003). The government has a““compelling interest' in
withholding national security information from unauthorized persons in the course of executive

business." Holy Land Foundation for Relief and Development v. Asheroft,  F.3d 2003

WL 21414301 (D.C. Cir. June 20, 2003); CNSS, 2003 WL 21382899 at p. 8. ("It is within the
role of the executive to acquire and exercise the expertise of protecting national security. It is not
within the role of the courts to second-guess executive judgments made in furtherance of that
branch's proper role.")

Many of the same concerns are present here.r National security concerns after September
11th were particularly heightened. The threat of terrorist attacks came from an unknown foe
taking unpredictable actions. The danger posed by allowing another terrorist to communicate the
fact that he had been taken, or allowing terrorist cells to know that members of the secret
network were or were not in custody, constituted a threat which the government had the

obligation to guard against. Kiareldeen v. Asheroft, 273 F.3d 542, 555-56 (3d Cir. 2001).

Moreover, the only plaintiffs to allege or even suggest a "communication blackout” were
held in the MDC-SHU. As a heightened security facility, MDC-SHU has facially legitimate and
bona fide concerns about the communications that detainees being investigated for possible
terrorism ties. As plaintiffs admit, the designation of whom the FBI had an interest in was made
not by BOP, but by FBI, Sec. Am. Comp. at § 54. The FBI has a substantial interest in

18



protecting against the disclosure of its investigative techniques. Sce CNSS, 2003 WL 21382899

at 8. Nevertheless, it became BOP's responsibility to guard against the precipitous release of
information and it was obligated to reply on the FBI's designation in order to do so. When the
BOP receives such a statement by FBI, BOP acts on a facially legitimate and bona fide reason in

limiting communications. National security is not merely a facially legitimate and bona fide

" reason, it is a compelling one. Seg North Jersev Media, 308 F.3d at 202 ("The era that dawned

on September 11th and the war against terrorisin that has pervaded the sinews of our national life
since that day, are reflected in thousands of ways in legislative and national policy, the habits of
daily fiving, and our collective psyches. ... [TThe primary national policy must be self-

preservation. . .."); Kennedy v. Mendoza-Martinez, 372 U.S. 144, 160 (1963) ("[W]hile the

Constitution protects against invasions of individual rights, it is not a sujcide pact."}.

Plaintiffs do not deny that issues of national security, immigration and foreign relations
were pervasive in their treatment; rather, they admit it. Sec. Am. Comp. at 99 63-64 (Turkmen);
86 (Safi); 103 (Jaffri); 113 (Ebrahim and Ibrahim); 137 (Baloch); and 152 (Sachveda). They
want the Court took "look behind" or test those reasons. However, once there is a facially
legitimate and bona fide reason, the courts should not look behind the reason or test it.
Kieindienst, 408 U.S. at 769-70.

2. The limitation on communications was a reasonable measure

Even if the Court were to set aside the high deference to be afforded the government
when it acts in the areas of foreign relations, immigration, and national 'security, the government's
actions pass scrutiny under the more traditional standards.

a. The "right to access to the courts"
At issue in this case is the more generalized "right of access to the courts." See, e.g.,
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Monsky v. Moraghan, 127 F.3d 243 (2d Cir. 1997). This right has been located in the First and

Fifth Amendments. See id. at 246; see also Davis v. Goord, 320 F.3d 346, 351 (2d Cir. 2003).

In order to sustain such a claim, a litigant must demonstrate an "actual injury." 1d, at 247. This
requirement stems from the doctrine of standing. See Lewis v. Casey, 518 U.S. 343, 3.49 (1996).
In showing standing, it is not enough for the litigant to rely on isolated occasions. Davis, 320
" F.3d at 351-52. Moreover, the "mere delay in being able to work on one's legal action or
communicate with the courts does not rise to the level of a constitutional violation." 1d. Rather,
the litigant must show that officials "regularly and unjustifiably interfered" with the right. See id.
The government, however, does not need a "compelling interest” for its actions, only a
legitimate, non-punitive one. Bell, 441 U.S. at 539-40.

b. Plaintiffs Jack the requisite actual injury

The flaw with plaintiffs' claims is that they cannot show the requisite injury. As the
Davis court indicated, a mere delay in a detainees’ ability to file a claim or apply for relief is an
insufficient injury for challenging the limitation on communication. Davis, 320 F.3d at 351-52.
Here, the relevant plaintiffs can claim nothing more than that which is insufficient.

The Second Amended Complaint does not allege how long the alleged "communication
blackout" lasted, though it suggests that it interfered with the right to counsel and access to the
courts. Sec. Am. Comp. at 9§ 270 & 275. They also allege that the plaintiffs were subject to a-
blackout period ranging from two weeks to two months. Id. at ] 56. The general requirement of
Rule 12(b)(6) that the Court must take the allegations in the complaint as true, see Albright v.

Oliver, 510 U.S. 266, 267 (1994), does not require the Court to accept bald assertions, legal

conclusions, or unwarranted inferences to aid the pleader, Aulson v. Blanchard, 83 F.3d 1, 3 (Ist
Cir. 1996) (the court will not "swallow the plaintiff's invective hook, line, and sinker; bald
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assertions, unsupportable conclusions, periphrastic circumlocutions, and the like need not be
credited"). The Court is not required to accept allegations not specific to the plaintiffs or

contradictory factual allegations and inferences. See Albert v, Carovano, 851 F.2d 561, 572 (2d

Cir. 1988) (en banc).

Plaintiff Turkman alleges that he was taken into custody on the afternoon of October 13,
2001, and was delivered to the Passaic County Jail early on the morning of October 14, 2001. Id.
at 9 63, 68. Upon his arrival, he was given a list of telephone numbers for free legal services
and was allowed to place phone calls. Id. at  76. The only apparent limitation on his
communication was that he was not allowed to call his family in Turkey, though he was allowed
to contact his "friend." Id. at§ 74. Thus, Turkman was not subjected to a “communication
blackout,” and he lacks the requisite mjury.

Upon Safi's return to the United States on September 30, 2001, be was taken into custody
and was transferred to MDC on October 1, 2001. Sec. Am. Comp. at §f 85, 87. He alleges that
he was not permitted to make a phone call until Noverﬁber 26,2001, Id. at ¥ 96. However, Safi
admitted that he had already been in communication with his wife by letter. Id, While using
mail might delay his claims, that is insufficient injury, Moreover, Safi offered no defense to his

removability and does not claim to have had a defense. Id. at §94. Thus, he lacks the requisite

injury.’

® Safi's allegations fail further upon closer inspection. He admitted that he had a removal
hearing on October 17, 2001. 1d. at § 94. There, he would have been given a list of free counsel
and would have to waive his right to counsel before he could be ordered removed. 8 U.S.C. §
1229a(b)(4)(A), 8 C.F.R. § 1240.10. It appears that he waived his right to counsel and accepted a
removal order from the immigration judge. Sec. Am. Comp. at § 94. He does not allege that the
immigration judge failed to follow. the appropriate regulations. Thus, he had to have waived his
right to counsel. Therefore, there is no injury during the alleged "communication blackout."
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Plaintiff Jaffri was taken into custody on September 27, 2001. Scc. Am. Comp. at § 102.
He was transferred to MDC-SHU on September 29, 2001. Id. at 9 104, He does not allege to
have been subjected to any communication blackout. Therefore, he lacks the requisite injury.

Plaintiffs Ebrahim and Ibrahim were taken into custody on September 30, ZOOi and were
transferred to MDC-SHU on October 1, 2001. Sec. Am. Comp. at§% 113, 117. They admit that
" on October 14, 2001, they were each given a list of phone numbers for free legal services and
were permitted to place numerous phone calls. Id, They obtained counsel through the telephone.
1d. They do not allege that they were ever denied a request to make any communication. Even
assuming there was a "communication blackout" for two weeks, the worst that could be alleged is
that their claims were "delayed," which is insufficient. Indeed, even upon obtaining counse],
Plaintiffs Ebrahim and Ibrahim mounted no defense to their removal. Id. at§ 128. Thus, they
lack the requisite injury.

Plaintiff Baloch was questioned by FBI agents on September 20, 2001. Id, at  137. He
was transferred to MDC-SHU on September 21, 2001. 1d. at 1. On September 22, 2001, he
was givén notice of the intent to reinstate his prior deportation order. Id. at 140. From the time
he was detained, he was subject to detention without the availability of bond for ninety days,
pending his removal from the United States. 8 U.S.C. § 1231(a)(2). Baloch alleges that he was
not given access to a phone until early November 2001. Id, at § 142-43. He alleges that he was

permitted only one phone call per month. Id. at § 143" He does not allege that he was denied

" It is unclear whether the Court should rely on Baloch's allegations that INS permitted
only one phone call per month. Sec. Am. Comp. at § 143, He alleges that after failing to make a
connection to an attorney in early November 2001, he was not permitted to make another call.
id. § 143. At the same time, he admits that he was able to make contact with his attomney 1n early
November 2001. 1d. at ] 142. How he managed to obtain the attorney in November (even
though he had already used up his "quota" of phone calls) is a mystery. Moreover, further doubt
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S emar, —

other forms of communication, such as mail. Furthermore, aficr his deportation order was
reinstated, he was subject to mandatory detention for a period of ninety days and could not seek
release until December 21, 2001. See 8 U.S.C. § 1231(a)(2). When he gained access to a p'hone,
he obtained an attorney and filed a petition for writ of habeas corpus on December 21 , 2001.

Sec. Am. Comp. at § 146. Thus, there was no meaningful delay in his access to the court, and he

lacks the requisite injury.

Plaintiff Sachveda was taken to Passaic County Jail on December 21, 2001. Sec. Am.
Comp. at 9 152. He alleges only that he was not allowed to contact the Canadian Consulate. Id.
at 156. He does not aliege that he was denied permission to contact an attorney or anyone ¢lse.

As a whole, plaintiffs cannot allege the blanket injury of delay of access to the Court.
None of them defended against their removal. Once they obtained communication, none of them
sought access to the courts (with the exception of Baloch, who was able to seek access to the
courts without meaningful delay). Plaintiffs cannot even rely on the suggestion that they could
have sought an order from a court to compel their immediate removal because no such right

exists. 8 U.S.C. § 1231(h) specifies that no private right of action is created in § 1231, which

would inchide any alleged right to require immediate deportation. See Ncube v, INS District

Directors and Agents, 1998 WL 842349 at *12 (S.D.N.Y. 1988); United States v. Biovo, 1998

WL 850815 at *3 (N.D. Ill. 1998); see also Campos v. INS, 62 F.3d 311, 314 (9th Cir. 1995)

is cast on the alleged one-call policy where his co-plaintiffs Ebrahim and Ibrahim, who were also
detained at MDC-SHU, state that they were permitted to make numerous phone calls within a
two-week period in October. Sec. Am. Comp. at § 125. The rules governing Rule 12(b)(6)
motions are less clear on whether the Court must accept allegations as true when co-plaintiffs
provide contradictory allegations. At a minimum, the allegations fall short of establishing a
"practice or policy" of a "communication blackout" and should be deemed insufficiently alleged,

with the claim being dismissed.
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(interpreting similar statute providing no right to immediatc commencement of removal

proceedings); Hernandez-Avalos v. INS, 50 F.3d 842, 844 (10th Cir.), cert. denied, 516 U.S. 826

(1995) (same). Even if it did afford such a right, none of the plaintiffs pursued such action, even

after the alleged "communication blackout" was lifted."

c. The government's alleged limitation on communications was
justified by legitimate concerns of national security

The Supreme Court has provided that imposing conditions of confinement on a detainee
are constitutionally permissible as long as the conditions are premised on "legitimate," non-
punitive, governmental interests. Bell, 441 U.S. at 539, As was pointed out above, any alleged
communication blackout stems from national security concerns. The plaintiffs were being
investigated for possible knowledge of or connection to terrorism. At most, the alleged
"communications blackout" appeared to been over by mid-October (as shown in the case of
Plaintiffs Ebrahim and Ibrahim). The restriction of communication by aliens being investigated
for possible terrorism connections for a two-week period is a reasonable measure as part of the
government's unprecedented effort to protect against an unidentified foe using unconventional
tactics to launch massive assaults on an innocent populace. This is particularly the case where
none of the plaintiffs made any effort to oppose their removal charges. The limited measures

taken were appropriate in light of legitimate concerns, and that choice should be shown

deference.

""" The only exception is Baloch, but he could not be released from detention until ninety
days after his removal order was reinstated, i.e,, at the earliest, December 21, 2001. 8 U.S.C. §
1231(a)(2). Within two weeks of that date, he was charged with a crime. Sec. Am. Comp. § 146.
On April 2, 2002, he entered a guilty plea and was sentenced to time served. Id, He was
removed within two weeks of his conviction. Id. He does not allege that his detention during
criminal prosecution or that the additional two weeks to remove him was unreasonable.
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HI. CONCLUSION.
For the above reasons, the named defendants in their official capacities request dismissal under
Fed. R. Civ. P. 12(b)(1) and (6} of all plaintiffs' claims asserted against them.
Respectfully submitted,
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LIMITATIONS ON THE DETENTION AUTHORITY OF
THE IMMIGRATION AND NATURALIZATION SERVICE

The Immigration and Nationality Act by its terms grants the Attorney General a full 90 days
to effect an alien’s removal afier the alien is ordered removed under section 241 (a) of the Act, and
it imposes no duty on the Attorney General to act as quickly as possible, or with any particular -
degree of dispatch, within the 90-day period. This reading of the Act raises no constitutional
infirmity.

1t is permissible for the Aitorney General 10 take more than the 90-day removal period to
remove an alien even when it would be within the Attorney General's power to effect the removal
within 90 days. The Attorney General can take such action, however, only when the delay in
removal is related to effectuating the immigration laws and the nation 's immigration policies.
Among other things, delays in removal that are auributable to investigating whether and o what
extent an alien has terrorist connections satisfy this standard,

February 20, 2003
MEMORANDUM OPINION FOR THE DEPUTY ATTORNEY GENERAL

Your Office has asked us to address two questions concerning the timing of removal of an alien
subject to a final order of removal under section 241(a) of the Immigration and Nationality Act
(“INA”), 8 U.S.C. § 1231(a) (2000). First, your Office has asked us to determine whether the
Attorney General is under an obligation to act with reasonable dispatch In effecting an alien’s removal
within the 90-day removal period established by section 241(a)(1XA), 8 U.S.C. § 1231(a)(1)(A). We
conclude that the INA by its terms grants the Attorney Gefieral a full 90 days to effect an alien’s
removal after the alien is ordered removed and imposes no duty on the Attorney General to act as
quickly as possible, or with any particular degree of dispatch, within the 90-day period. We also
conclude that this reading of the Act raises no constitutional infirmity. In particular, even under the
Supreme Court’s recent decisions, such as Zadvydas v. Davis, 533 U.S. 678 (2001), the
“substantive” component of the Due Process Clause does not impose a requirement that the Attorney
General act with particular dispatch within the 90-day removal period. To the extent that the INS
General Counsel’s Office has issned advice to the contrary, suggesting that there is such a
constitutionally based timing obligation, we disagree with that analysis. While the Attorney General’s
ability to delay removal of an alien within the 90-day pericd is not constrained by a particular timing
requirement (Z.e., an obligation to act with dispatch), it is also not entirely unconstrained. We conclude
that an express decision to postpone removal of an alien until later in the 90-day period likely must be
supported by purposes related to the proper implementation of the immigration laws. We need not
definitively resolve that question here because the delays in the particular case your Office inquired
about were clearly supported by purposes related to proper implementation of the immigration laws.

Second, your Office has asked — in a situation where it would be logisticaily possible to
remove an alien within the 90-day removal period — whether and for what purposes the Attorney
General may nonetheless refrain from removing the alien within the removal period and instead detain
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him beyond the 90-day period with a view to removing him at a later time. We conclude, under each
of two alternative readings of the statute, that it is permissible for the Attorney General to take more
than the 90-day removal period to remove an alien even when it would be within the Attorney
General’s power to effect the removal within 90 days. The Attomey General can take such acti on,
however, only when the delay in removal beyond the 90-day period is related to effectuating the
immigration laws and the nation’s immigration policies.

This memorandum confirms oral advice we have given your Office over the course of the Jast
 three months.

Background

These 1ssues arose in the context of the case of a particular alien who received a final order of
removal on October 1, 2002, and whose 90-day removal period thus expired on December 30, 2002,
This alien has significant connections to a known al Qaida operative who was seized in Afghanistan and
who 1s now held at the naval base at Guantanamo Bay, Cuba.” It was deemed a substantial possibility
that the alien himself was a sleeper agent for al Qaida. Insufficient information existed at first, however,
to press criminal charges or to transfer the alien to military custody as an enemy combatant. When it
became apparent that it would be logistically possible to remove the alien very early within the 90-day
removal period to the country that had been specified at the removal hearing (i.e., travel documents
were obtained), the question arose whether his removal could be delayed to permit investigations
concerning his al Qaida connections to continue. Several avenues remained for developing further
information about the alien, and such information would have been relevant for several purposes. For
example, at first, your Office had been informed by the INS that the alien had designated a particular
country of removal under section 241(b)(2)(A) of the INA, 8 U.S.C. § 1231(b)(2)(A). In that case,
the Attorney General would have had statutory authority to disregard that designation if he determined
that removing the alien to that country would have been “prejudicial to the United States.” 4.

§ 1231(b)(2)(C)(iv). Obviously, in order for him to make that determination, it would have been
important for the Attorney General to have the fullest information possible about the alien’s terrorist
connections, the extent of the threat he posed, and the ability (and willingness) of the law enforcement
or security services of the destination country to deal appropriately with the alien. On further
examination of the record, the INS later informed your Office that the alien had not, in fact, designated
any country of removal. That situation raised unresolved questions of statutory interpretation
concerning the Attorney General’s authority under the statute to determine the country of removal — a
decision that, again, depending upon the scope, if any, of the Attorney General’s discretion, could
obviously benefit from the fullest information possible about the alien’s terrorist connections. In
addition, even apart from the question of the country to which the alien would be removed, full
information about the alien’s terrorist connections was critical for ensuring coordination with the law
enforcement and security services in the country of removal before removing the alien. Ensuring such
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coordination based upon the fullest information about the threat posed by the alien would have
promoted both the national security interests of the United States (by perhaps providing a basis for law
enforcement officials in the destination country to detain the alien) and the foreign policy interests of the
United States in maintaining good relations with the country. Other countries ordinarily would prefer
not to have potential terrorists sent to their shores without adequate warning, Finally, if enough further
information had been developed concemning the alien, a different course of action mi ght have been taken
with respect to him, such as criminal prosecution or detention as an enemy combatant.

These circumstances also raised the possibility that significant information might be developed
concemning the alien at or near the end of the 90-day period. As a result, if it were lawful to do so, the
Attomey General might have wanted to take more than 90 days to execute the removal order and thus
to detain the alien beyond the 90-day removal period.

Analysis
L

Whether the Attorney General is required to effect an alien’s removal as quickly as possible
within the 90-day removal period established by section 241(a)(1)(A), 8 U.S.C. § 1231(a)(1}A), is a
question of statutory interpretation. In determining the meaning of a statute, we begin by examining its
text. Tennessee Valley Authority v. Hill, 437 U.S. 153, 184 n.29 (1978). “[W]e begin with the
understanding that Congress ‘says in a statute what it means and means in a statute what it says there.”™
Hartford Underwriters Ins. Co. v. Union Planters Bank, 530 U.S. 1, 6 (2000) (quoting
Connectictut National Bank v. Germain, 503 U.S. 249, 254 (1992)). Section 241(a)(1)(A) of the
INA states that “[e]xcept as otherwise provided in this section, when an alien is ordered removed, the
Attorney General shall remove the alien from the United States within a period of 90 days (in this
section referred to as the ‘removal period’).” Section 241(a)(2) provides that “[dJuring the removal
period, the Attomey General shall detain the alien.” The meaning of the statute is plain on its face: the
Attorney General is granted a full 90 days after an alien has been ordered removed to effect the alien’s
removal. During that period, the Attorney General is to detain the alien. The statute does not lmpose a
duty on the Attorney General to remove aliens as quickly as possible within the 90-day removal period,
nor does it purport to prescribe the reasons for which the Attorney General might decide to act more
quickly or more slowly in effectuating a particular removal within the 90-day period.

Where, as here, the language of a statute is clear, there is no need to resort to legislative history
to elucidate the meaning of the text. See, e.g., Hill, 437 U.S. at 184 n.29. Nevertheless, we note that
the legislative history here is consistent with the reading of the plain text given above — it confirms that
Congress intended to give the Attorney General a full 90 days as a reasonable period of time within
which to effect an alien’s removal. The predecessor provision to the current section 241(a)1)

-3-
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appeared at 8 U.S.C. § 1252(c) (1994), and provided that:

When a final order of deportation under administrative processes is made against any
alien, the Attorney General shall have a period of six months from the date of such
order, or, if judicial review is had, then from the date of the final order of the court,
within which to effect the alien’s departure from the United States .. .. Any court of
competent jurisdiction shall have authority to review or revise any determination of the
Attorney General concerning detention, release on bond, or other release during such
six-month period upon a conclusive showing in habeas corpus proceedings that the
Attorney General is not proceeding with such reasonable dispatch as may be warranted
by the particular facts and circumstances in the case of any alien to effect such alien’s
departure from the Untied States within such six-month period.

When Congress passed the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
("ORIRA”), Pub. L. No. 104-208, 110 Stat. 3009-546, it shortened the removal period from six

months to 90 days and eliminated any reference from the INA to a requirement that the Attorney

General proceed with “reasonable dispatch™ in effecting an alien’s deportation. Congress seems to

have viewed its newly-established 90-day time frame as a per se reasonable period of time in which to
effect an alien’s deportation, rendering judicial inquiry into the dispatch with which the Attorney General
performed the duty unnecessary. Neither the text of the statute nor its legislative history provides any
reason to believe that Congress intended to impose on the Attorney General an implicit requirement that
he remove aliens from the country as quickly as possible within the 90-day removal period.

It might be argued that the plain-text reading outlined above raises constitutional issues that
require a narrowing construction of the statute to limit the Attorney General’s authority to use the full
90-day period for effecting removal. It is settled, of course, that where there are two or more plausible
constructions of a statute, a construction that raises serious constitutional concerns should be avoided.
See, e.g., Crowell v. Benson, 285 U.S. 22, 62 (1932). There are two arguments that might be raised
for a constitutional narrowing construction here,

First, in light of the Supreme Court’s decision in Zadvydas, it might be claimed that the
government 1s under an obligation, even within the 90-day statutory period, to act with reasonable
dispatch to remove the alien as quickly as possible. The claim would be, in other words, that it would
be unconstitutional for Congress to grant the Attorney General 90 days in which to effect an alien’s
removal without any obligation that he act quickly within those 90 days. We reject this view and
conclude that the Constitution imposes no obstacle to such a grant of authority.

Second, also in light of the decision in Zadvydas, it might be argued that, if it becomes clear at
a point during the removal period that an alien can be removed, the Constitution Imposes some
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constraints on the purposes for which removal may nevertheless be delayed (and detention continued)
until later in the 90-day period. The Zadvydas Court explained that detention under the INA must be
related to the purpose for which detention is authorized — securing the alien’s removal. It thus mj ght
be argued that an express decision to delay an alien’s removal until the end of the 90-day period must
be based upon some purpose related to the proper execution of the immigration laws. As explained
below, we conclude that the Constitution may require that the statute be read to include such a
limitation. We need not definitively resolve the hypothetical question whether removal could be delayed
for a reason wholly unrelated to executing the immigration laws, however, because in the instant case

* multiple bases existed for delaying the removal of the alien in question that were directly related to the
broad considerations the Attorney General is charged with taking into account in enforcin g the
immigration laws."

1. Reasonable dispatch. Tt is doubtful that the terms of section 241(a}(1)(A) could
plausibly be construed to include a reasonable-dispatch requirement, particularly in light of Congress’s
explicit deletion of any such requirement from the statute when it enacted the IIRIRA in 1996 cr.
Salinas v. United States, 522 U.S. 52, 60 (1997) (principle of constitutional avoidance does not
permit pressing statutory construction “to the point of disingenuous evasion”). We need not resolve that
particular issue, however, because reading the statute not to include a reasonable-dispatch requirement
— which, as we have outlined above, is the best reading of the text — does not raise any serious
constitutional questions.

In Zadvydas, the Supreme Court held that the Constitution required reading an implicit
limitation into section 241(a)(6) of the INA, 8 U.S.C. § 1231(a)(6), restricting the detention of an alien
béyond the 90-day removal period “to a period reasonably necessary to bring about that alien’s
removal from the United States.” 533 U.S. at 689. The Court read this limitation into the statyte
because, in its view, “[a] serious constitutional problem [would arise] out of a statute that . . . permits an
indefinite, perhaps permanent, deprivation of human liberty without any [procedural] protection.” 7d, at
692. Thus, the Court ruled that if a habeas court determines that “removal is not reasonably
foreseeable [during post-removal-period detention], the court should hold continued detention
unreasonable and no longer authorized by statute.” Jd. at 699-700.

It could be argued that a constitutional limitation restricting the government’s authority to detain
an alien to a period “reasonably necessary to bring about that alien’s removal” necessarily entails an
obligation that the government proceed with reasonable dispatch in effecting removal and remove the
alien as soon as reasonably practicable to do so. Even if that were a valid mterpretation of the limitation

' or course, it is also implicit in the granting of any authority to an executive officer that it may not be
exercised in a manner that is expressly constitutionally proscribed. Thus, the Attorney General could not, for
example, delay the removal of an alien solely as a mechanism for imposing punishment on the alien. See, e.g., Wong
Wing v. United States, 163 U.S. 228, 238 (1896).
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imposed by Zadvydus on post-removal-period detention under section 241(a)(6) — an issue that we
need not definitively decide in this portion of our analysis -— that limitation is inapplicable to detention
within the 90-day removal period established by section 241(a)(1){A). The constitutional concerns

that motivated the Zadvydas Court simply do not arise in the context of detention within the removal

period.

In Zadvydas, the Court made clear that the central concern informing its constitutional analysis
was that the detention it was addressing was “not limited, but potentially permanent.” 533 U.S. at 691.
See also id. at 692 (stressing the “indefinite, perhaps permanent deprivation of human liberty” at stake).
The 90-day removal period, by contrast, is of a fixed and relatively short duration. Indeed, the
Zadvydas Court expressly distinguished detention during the 90-day removal period from the detention
it was addressing on precisely this ground, stating that “importantly, post-removal-period detention,
uniike detention pending a determination of removability or during the subsequent 90-day removal
period, has no obvious termination point.” Id. at 697. At least one lower court has ruled that
Zadvydas is inapplicable to the 90-day removal period on precisely these grounds. Shehata v.
Asheroft, No. 02 CIV. 2490(LMM), 2002 WL 538845 at *2 (S.D.N.Y. April 11, 2002) (“Here, on
the other hand, the 90 day period is quite limited in time, and serves a rational purpose, to allow INS to
effect removal of a person already determined to be removable.”); see also Badio v. United States,
172 F. Supp. 2d 1200, 1205 (D. Minn. 2001) (“Zadvydas does not apply to petitioner’s claim
because pre-removal-order proceedings do have a termination point.”).

The relatively short detention period under section 241(a)(1)(A) makes a critical difference
because the holding in Zadvydas rests upon considerations of substantive due process. Although the
Court did not expressly label its decision as one based on “substantive due process,” it made it clear
that this was the foundation of its reasoning as it explicitly invoked the Fifth Amendment’s Due Process
Clause, see Zadvydas, 533 U.S. at 690, and at the same time disavowed any concern with procedural
deficiencies:

[W]e believe that an alien’s liberty interest is, at the least, strong enough to raise a
serious question as to whether, irrespective of the procedures used, the Constitution
permits detention that is indefinite and potentially permanent.

Id. at 696 (citation omitted) (emphasis added). The grounding of the decision in substantive due
process is important because, as a general rule, government conduct violates substantive due process
constraints only when it is so extreme and intrusive that it can be said to “shock the conscience.”
Rochin v. California, 342 U.S. 165, 172 (1952). The prospect of “indefinite and potentially
permanent” detention may shock the conscience of the courts, Zadvydas, 533 U.S. at 696, but
detention for a limited period of 90 days clearly does not. In fact, several courts called upon to review
early immigration statutes that did not specify a fixed period for the government’s detention authority
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seitled upon similar time frames in specifying the permissible length of a “reasonable” detentjon. Sec,
e.g., United States ex rel. Janavaris v. Nicolls, 47 F. Supp. 201, 202 (D. Mass. 1942) (“The period

of time which judges have found to be appropriate in peace-time varies from one month . . . to four
months.”); United States ex rel. Ross v. Wallis, 279 F, 401, 404 (2d Cir. 1922) (holding that four
months is a reasonable time); Caranica v. Nagle, 28 F.2d 955, 957 (9th Cir, 1928) (holding that two
months is a reasonable time); Saksagansky v. Weedin, 53 F.2d 13, 16 (9th Cir. 1931) (authorizing the
detention of an alien already held for five months for an additional 30 days).

More important, the Zadvydas Court expressly held that the detention of an alien for a period
of up to six months is presumptively constitutionally reasonable and does not violate substantive due
process constramts. See Zadvydas, 533 U.S. at 701. If detention for a period of six months to effect
removal is presumptively reasonable and does not violate an alien’s substantive due process rights, it
follows a fortiori that detention during the shorter 90-day removal period cannot be constitutionally
problematic. See Borrero v. Aljets, 178 F. Supp. 2d 1034, 1039 (D. Minn. 2001) (*“Zadvydas
confirms that a legally admitted alien can always be detained during the 90-day ‘removal period’
contemplated by the statute. But after that, the Court held, the alien can be held for only a ‘reasonable
period,” which is presumed to be six months . . . ). Where conduct that “shocks the conscience” is
the ultimate touchstone for constitutional analysis, if six months® detention is reasonable, detention for
90 days is simply below the threshold for substantive due process constitutional concerns. Indeed,
Zadvydas makes the constitutionality of detention during the 90-day removal period even clearer than
this, because the six-month “presumptively reasonable” period established by that decision may very
well not begin to run until after an alien has already been detained for the 90-day removal period.?
Substantive due process constraints thus do not afford any basis for reading a “reasonable dispatch”
requirement into section 241(a)(1)(A).

In addition, because this particular case involves removal of an alien with demonstrated ties to
members of a terrorist organization with which the United States is currently at war, it is even plainer
that detention for 90 days without any obligation on the government to act quickly cannot be a concemn
of constitutional dimensions under the reasoning in Zadvydas. In outlining the constitutional problems
with potentially indefinite detention, the Supreme Court made it express that the principles it was

2 Zadvydas does not make it clear whether the six month “presumptively reasonable™ period begins at the
end of, or encompasses, the 90-day removal period. Zadvydas, 533 U.S. at 700-01. The lower courts appear to be
split on the issue. Compare Borrero v. Aljets, 178 F. Supp. 2d 1034, 1040-41 (D. Minn. 2001} (“As interpreted by the
Supreme Court in Zadvydas, § 1231(a)(6) authorizes the INS to detain aliens for six months after the expiration of the
90-day removal period.”) (emphasis added) with Malainak v. INS, No. 3-01-CV-1989-P, 2002 WL 220067 at ¥2 (N.D.
Tex. Feb. 11, 2002) (“the Court opined that a presumptively reasonable period of detention was berween the ninety
days provided for by the IIRTRA and six months™) (emphasis added). 1In November 2001, the Department issued
regulations reflecting an assumption that the presumptively reasonable six-month period from Zadvydas includes the
90-day removal period. See 8 C.F.R. § 241.13(b)(2)(if) (2002). The choice to treat the six-month period in that fashion
in the regulation, of course, is not definitive on constitutional reguirements for measuring the six-month period,
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applying might very well not apply to the government’s actions dealing with aliens suspected of
involvement in terrorism. The Court djstinguished that context, saying that “we [do not] consider
terrorism or other special circumstances where special arguments might be made for forms of
preventive detention and for heightened deference to the judgments of the political branches with
respect to matters of national security.” 533 U.S. at 696. Indeed, the Court implied that the
government’s interest in preventing terrorism is sufficiently great that detention measures specifically
targeting “suspected terrorists” are deserving of heightened judicial deference. See id. at 691. Thus,
the Court suggested that, in the context of an alien suspected of involvement in terrorism, detention
might well be justified beyond the six-month period of detention that the Court deemed presumptively
constitutionally reasonable for any case. As a result, where as here, investigation to determine whether
an alien 1s connected {o a terrorist organization is part of the justification for prolonging detention and
the detention remains confined within the 90-day removal period, there can be no basis for

concluding that substantive due process constraints are implicated.

Although we conclude, based on the reasoning of Zadvydas, that the Constitution does not
require that a “reasonable dispatch” obligation be read into section 241(2)(1)(A), one line of lower
court decisions regarding the substantive due process implications of prolonged detention should be
briefly distinguished. Certain lower courts addressing pretrial detention in the criminal justice system
have held that lengthy detention may violate substantive due process constraints under certain
circumstances and that evaluating a claimed violation “requires assessment on a case-by-case basis,
since due process does not necessarily set a bright line limit for length of pretrial confinement,” United
States v. Gonzales Claudio, 806 F.2d 334, 340 (2d Cir. 1986). See also United States v.

Accetturo, 783 F.2d 382, 388 (3d Cir:*1986). It might be thought that those cases call into question
our blanket conclusion that detaining aliens for a period of 90 days does not violate substantive due
process guarantees, even where the Attomey General fails to act with reasonable dispatch. The
purpose for the case-by-case inquiry engaged in by the courts in those cases, however, is to examine
factors other than length of confinement that the courts deemed relevant to the substantive due process
inquiry — such as which party is primarily responsible for any delays. See, e. g., Gonzales Claudio,
806 F.2d at 340 (“we also consider the extent to which the prosecution bears responsibility for the
delay that has ensued”). If the factor of length of confinement is viewed in isolation, applicable case law
makes it crystal clear that a 90-day detention period is not constitutionally objectionable, and that no
case-by-case inquiry into the length of confinement is therefore required. As we have already
mentioned, Zadvydas explicitly states that civil detention for a perjod of six months in the context of
deportation is presumptively constitutionally reasonable, see 533 U.S. at 701, and even cases
examining the constitutionality of prolonged pretrial detention have typically begun their analysis by
presuming that the 90-day period established by the Speedy Trial Act is a reasonable detention period.
See, e.g., Gonzales Claudio, 806 F.2d at 340-41 (citing 18 U.S.C. § 3164(b)).

Moreover, precedents relating to preventive pretrial detention in criminal cases are not directly

-8-



Limitations on INS Detention Authority

applicable to the context of detention incident to removal. In distinguishing its own pretrial detention

- precedent from the context of immigration proceedings, the Second Circuit noted that “a deportation
proceeding is not a criminal proceeding . . . and the full trappings of legal protections that are accorded
to criminal defendants are not necessarily constitutionally required in deportation proceedings.” Dorv.
INS, 891 F.2d 997, 1003 (2d Cir. 1989). In a later decision, the Second Circuit elaborated on this

distinction:

It 1s axiomatic, however, that an alien’s right to be at liberty during the course of
deportation proceedings is circumscribed by considerations of the national interest.
Control over matters of immigration and naturalization is the “inherent and inalienable right
of every sovereign and independent nation.” Fong Yue Ting v. United States, 1491.S.
698,711,13 5.Ct. 1016, 1021,37 L.Ed. 905 (1893). ... In exercising its broad power
over immigration and naturalization, “Congress regularly makes rules that would be
unacceptable if applied to citizens.” Mathews, 426 U.S. at 80, 96 S.Ct. at 1891.
Governmental conduct that may be considered “shocking” when it serves to deprive the
life, liberty or property of a citizen may not be unconstitutiona) when directed at an alien.

Doherty v. Thornburgh, 943 F.2d 204, 209 (2d Cir. 1991) (citations omitted), cert. dismissed, 503

U.S. 901 (1992). Thus, the Second Circuit considers the detention of an alien prior to removal to be
constitutionally permissible unless the alien can show that “his continuing detention was the result of an
‘invidious purpose, bad faith or arbitrariness.”” Neube v. INS, No. 98 Civ. 0282 HB AJP, 1998 WL
842349, at *16 (S.D.N.Y. Dec. 2, 1998), citing Doherty, 943 F.2d at 212. Especialily where the
Supreme Court has already established that detention of an alien for a period of six months is
presumptively constitutionally reasonable, detention for a period of 90 days in itself cannot possibly
satisfy that exacting standard for establishing a violation. Thus, lower court decisions that have
cxamined the substantive due process implications of pretrial detention do not call into question our
coniclusion that the Constitution does not require that the Attomney General act with reasonable dispatch
during the 90-day removal period.

Finally, we note that in January 2002, the INS General Counsel’s Office issued an opinion in
which it advised that, during the 90-day removal period, the INS is constitutionally required to
“proceed[] with reasonable dispatch to arrange removal.” See Memorandum for Michael A. Pearson,
Executive Associate Commissioner, Office of Field Operations from Dea Carpenter, Deputy General
Counsel, Re: Authority to Detain During the 90-Day Removal Period at 1 (Jan. 28, 2002) (“INS
Memorandum”). Based on the analysis outlined above, we disagree with the INS’s conclusion.

The INS derived the reasonable-dispatch requirement from language in Zadvydas construin g

section 241{a)(6} and stating that “the statute, read in light of the Constitution’s demands, limits an
alien’s post-removal-period detention to a period reasonably necessary to bring about that alien’s
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removal from the United States.” INS Memorandum a\ 2, citing Zadvydas, 533 U.S. at 689. The

INS reasoned that, “while the Zadvydas opinion is technically limited to post-removal period detention,
and while the statute provides authority to detain an alien with a final order of removal for up to the 90-
day removal period, the INS should not continue to detain an alien during the removal period beyond
the point at which the alien could be removed except to the extent that the INS is taking necessary
actions to process the alien for removal.” INS Memorandum at 3. In our view, this conclusion was in
error because it mistakenly applies the limitations on post-removal period detention under section
241(a)(6) to removal-period detention under section 241(a)(1)(A). As explained above, neither the
plain language of section 241(a)(1){(A) nor its legislative history allows any inference that Congress
intended to impose a reasonable-dispatch obligation on the INS during the 90-day removal period.
Moreover, the constitutional concerns that impelled the Supreme Court to read such an obligation into
section 241(a)(6) simply are not applicable to detention during the 90-day removal period. In
Zadvydas, the Supreme Court reasoned that because indefinite civil detention of lawfully admitted
aliens would raise serious constitutional questions, detention must be limited to a period reasonably
necessary to effect removal. The Zadvydas court expressly distinguished the 90-day removal period,
however, on the grounds that it has a defined termination point. See 533 U.S. at 697. Lower courts,
accordingly, have held that Zadvydas’s constitutional reasoning is inapplicable to detention during the
removal period. See Shehata, 2002 WL 538845, at *2. In short, we disagree with the INS’s reading

of Zadvydas, and reaffirm our conclusion that the Constitution does not impose a reasonable-dispatch
obligation during the 90-day removal period.?

* The INS Memorandum also cites at fength several decisions addressing the impact of INS detention on
triggering the Speedy Trial Act where it appears that the INS has held an alien solely for the purpose of allowing a
criminal investigation (into the same conduct that forms the basis for deportation) to proceed. See INS
Memorandum at 3-4. It is unclear to what extent, if at all, the INS intends 1o tely on these cases for the proposition
that the INS must act with reasonable dispatch. Instead, the INS relies on them primarily for the proposition that the
INS can detain an alien solely for purposes of effecting removal, an issue we address below. See infra pp. 10-14. In
any event, the Speedy Trial Act cases provide no support for any general obligation on the INS to act with dispatch.
Rather, they establish solely that, when an alien is prosecuted for the same conduct that formed the basis for the
immigration violation on which he was held and when the INS has delayed deportation (and prolonged detention)
solely to permit the criminal investigation to proceed, the INS detention may trigger the deadlines of the Speedy Trial
Act. That, in tum, may lead to a Speedy Trial Act violation that may be raised in the criminal trial to seek dismissal
of the indictment. See, e.g., United States v. Garcia-Martinez, 254 F.3d 16 (ist Cir. 2001); see also United States v.
De La Pena-Juarez, 214 F 3d 594, 598-99 (5th Cir.), cert. denied 531 U.S. 983 (2000) and cert. denied, 531 1.8, 1026
(2000). That consequence for the criminal trial does not mean by any stretch that the INS lacks power to detain the
alien for the full 90 days prior to removal or that the INS has a general obligation to act with dispatch during that
time. Itis true that, in explaining how INS detention solely for purposes of criminal investigation may trigger the
Speedy Trial Act, one district court stated in dicta that “[i]n essence, the INS has an obligation to act with all
deliberate speed to remove from the United States a detained alien who has been finally determined to be
deportable.” United States v. Restrepo, 59 F. Supp. 2d 133, 138 (D. Mass. 1999). In context, it is ciear that all the
court was indicating was that, when the sole purpose of detention is providing time for criminal investigation, there
may be consequences under the Speedy Trial Act for the prosecution. To the extent that this dicta might be ‘
construed to suggest anything further concerning a generai obligation to act with dispatch, there is no support in
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2. Purposes for which removal may be delayed. The second argument that might be
raised for a constitutionally based narrowing construction of section 241(2)(1)(A) would rest on the
theory that, once all of the mechanical steps that are necessary to effectuate an alien’s removal have
been taken, the Constitution imposes some limitations on the purposes for which it is permissible to
further delay the alien’s removal while keeping the alien in detention. In Zadvydas, the Supreme Court
explained that the reasonableness of an alien’s detention must be measured “primarily in terms of the
statute’s basic purpose,” which the Court identified as securing the alien’s removal. Zadvydas, 533
U.S. at 699. Similarly, in the wake of Zadvydas, the Third Circuit has stated that “[t]he requirements
of substantive due process are not met unless there is a close nexus between the government’s goals
and the deprivation of the interest in question.” Patel v. Zemski, 275 F.3d 299, 311 (3d Cir. 2001).
Thus, the INS has taken the position, both in the INS Memorandum and in some instances of prior
litigation, that it does not have the power to detain aliens for any purpose other than the effectuation of
removal.* See INS Memorandum at 1; United States v. Restrepo, 59 F. Supp. 2d 133, 138 (D.

Mass. 1999).° Even before Zadvydas, in fact, several district courts had expressed the view that, once
it has become apparent that an alien cannot be deported, his detention can no longer be said to be for
purposes of effecting his removal. See United States ex rel. Blankenstein v. Shaughnessy, 117 F.
Supp. 699, 703-04 (S.D.N.Y. 1953) (**courts have the power to release on habeas corpus an alien

held for deportation on a showing . . . that the detention cannot in truth be said to be for deportation”);
United States ex rel. Kusman v. INS, 117 F. Supp. 541, 544-45 (S.D.N.Y. 1953), Rodriguez v.
McElroy, 53 F. Supp. 2d 587, 591 n.6 (S.D.N.Y. 1999) (“[d]etention is mtended for the sole purpose
of effecting deportation™); Fernandez v. Wilkinson, 505 F. Supp. 787, 793 (D. Kan. 1980), aff d,

654 1.2d 1382 (10th Cir. 1981); Williams v. INS, No. 01-043 ML, 2001 WL 1136099, at *4

(DR.L Aug. 7, 2001).

There 1s support in the cases for the general principle suggested by the INS to this extent: the

the court’s Speedy Trial Act analysis for such a conclusion and it is not a correct statement of the law.

* I coming to this conclusion, the INS relies heavily on several cases helding that when aliens detained
by the INS are held solely for the purpose of facilitating a ¢criminal investigation, the detention triggers the
provisions of the Speedy Trial Act. See INS Memorandum at 3-4. As noted above, however, those cases merely
interpret the Speedy Trial Act and the guarantees it provides a defendant in the context of his criminal case. It
might well be the case that if the INS were to held an alien solely for the purpose of permitting a criminal
investigation to proceed there would be a Speedy Trial Act problem in the criminal prosecution. That does not
mean, however, that the INS lacked legal authority to detain the atien while the criminal investigation proceeded. We
therefore do not view those cases as useful for determining the scope of the INS’s authority under section 241(a)(1)
of the INA to delay removal of an alien during the 90-day removal period.

5 See also INS Memorandum at 5 (*While nothing in the language of the statute requires that the INS
expedite an alien’s removal during the 90-day removal period, or that the INS remove an alien at the very earliest
point at which travel arrangements can be made . . . detention beyond that point must be related to removing the
alien.”).
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detention of an alien — perhaps even during the 90-day removal period — likely must be related to
enforcing the immigration laws and properly effecting the alien’s removal in accordance with the
nation’s immigration laws and policies. Thus, in the abstract, it might raise difficult constitutional
questions if the Attorney General were expressly to delay the removal of an alien (and thereby prolong
his detention) solely for a purpose that was — by hypothesis — entirely unrelated to any legitimate
interest in the enforcement of the immigration laws.* We need not definitively decide whether such a
hypothetical scenario would raise constitutional infirmities, however, because in the present case there
are reasons directly related to the enforcement of the immugration laws that justify any delay in the
“alien’s removal.” Of course, acknowledging (as we do for purposes of analysis here) that the reason
for an alien’s detention must be related to legitimate interests in enforcing the immigration laws does not
in itself provide much concrete guidance for determining precisely what activities meet that test. Rather,
it merely frames the next step of the inquiry. Here, we cannot purport by any means to provide a
comprehensive assessment of all the tasks or all the inquiries that may meet that standard in the myriad
scenarios that may arise. Given the numerous broad objectives that underlie the nation’s regulation of
immigration — many of which relate to protecting our citizens from harm at the hands of aliens — there
are potentially a vast array of interests legitimately related to policing immigration that may have a
bearing on the Attorney General’s decision (effected through the INS) concerning exactly when during
the removal period an alien should be removed.® For present purposes, we limit our discussion to the
‘interests relevant in this case.

At a bare minimum, of course, administrative tasks such as making transportation

6 Of course, as noted above, see supra n.l, it is also clear that the INS could not prolong an alien’s
detention for a constitutionally impermissible purpose.

7 Even if other motivations exist in addition to the need to develop information relevant to decisions in the
deportation process, to our knowledge it has never been suggested that the existence of additional governmental
motivations can undermine or invalidate a detention that is supported by a lawful purpose. See, e.g., United States
ex rel. Zapp v. INS, 120 F.2d 762, 764 (2d Cir. 1941) (ongoing ctiminal investigations do not affect the INS’s removal
authority); ¢ff Whren v. United States, 517 U.S. 806, 811-13 (1996) (holding that subjective motive of officers for traffic
stop is irrelevant where stop is supported by probable cause and thus rejecting “any argument that the
constitutional reasonableness of traffic stops depends on the actual motivations of the individual officers
involved™); Reno v. American-Arab Anti-Discrimination Commiltee, 525 1.S. 471, 491 (1999) (explaining that where
an alien’s presence in this country is a violation of the immigration laws, he may be deported and the possible
existence of additional reasons for the government’s focus of enforcement efforts on him is irrelevant; indeed the
“Executive should not have to disclose its ‘real’ reasons for deeming nationals of a particular country a special
threat™).

¥ For example, 8 U.5.C. § 1231(c)(2){(A)(i1) makes it express that the Attorney General may stay the removal
of an alien stopped upon arriving at a port of entry (who otherwise would be removed “immediately,” id.
§ 1231(c){(1)) if the “alien is needed to testify in [a criminal} prosecution.” A similar need for an alien’s presence in a
criminal or civil trial may well be a legitimate concem justifying a delay in removal. We need not decide such
questions here,
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arrangements, securing travel documents, communicating with domestic and foreign law enforcement
agencies, and making internal administrative arrangements for escorts and security are all legitimately
related to removal. Accord INS Memorandum at 4.

In our view, moreover, there is a substantially broader range of immigration-related
considerations that the Attorney General is permitted to take into account in effecting the removal of an
alien, and thus deciding whether and exactly when to remove an alien. For example, as the Supreme
Court acknowledged in Zadvydas, the immigration policy of the United States is inextricably
intertwined with complex and important issues of foreign policy. Zadvydas, 533 U.S. at 700. See also
Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 (1952) (“It is pertinent to observe that any policy
toward aliens is vitally and intricately interwoven with contemporaneous policies in regard to the
conduct of foreign relations, the war power, and the maintenance of a republican form of
government.”). Every removal of an alien necessarily involves an act affecting foreign policy because it
requires sending the alien to another country. In some cases, the foreign policy implications of that act
may be significant. As the Supreme Court has recognized, enforcement priorities in the immigration
context may reflect “foreign-policy objectives” and it is even possible that the Executive might wish “to
antagonize a particular foreign country by focusing on that country’s nationals.” Reno v. American-
Arab Anti-Discrimination Committee, 525 U.S. 471, 491 (1999). See also Mathews v. Diaz, 426
U.S. 67, 81 (1976) (noting that decisions relating to immigration “may implicate our relations with
foreign powers™); ¢f. Fong Yue Ting v. United States, 149 U.S. 698, 705 (1893) (grounding federal
control over ingress and egress of aliens in part in federal government’s “entire control of international
relations”). More importantly here, releasing criminal or terrorist aliens into another country without
providing adequate warmning to the appropriate law enforcement or other officials in the receiving
country can have adverse consequences for the security of that country, which can lead to the souring
of diplomatic relationships or other negative results for foreign policy. Similarly, releasing aliens from
United States custody who are suspected of involvement with terrorism can have a profound impact on
our own national security. National security is also a concern inherently refevant to policing the flow of
persons across our borders under the immigration laws. See generally Carlson v. Landon, 342 U.S.
524, 534-36 (1952).

It is not only common sense that makes clear the inherent relationship between enforcing the
immigration laws and considerations of both foreign policy and national security; rather, those
considerations are embedded in the text of the immigration laws themselves. For example, the fact that
an alien’s presence in the United States could result in “adverse foreign policy consequences” 1s in
itself a grounds for removal under the INA. See INA § 237(a)($H)(C)(1), 8U.S.C. § 1227{a)(4)(C)(1)
(2000). Similarly, in certain circumstances, the Attorney General may block the departure of an alien
from the United States when it would be deemed prejudicial to national security interests to permit him
to depart. See 8 C.F.R. §215.3(b), (¢) (2002).
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More important]y here, the INA expressly gives the Atlorney General authority in many
instances to make discretionary decisions bearing upon the removal of an alien based on broad
considerations of policy. For example, section 241(b)(2(C)(iv), provides that “[t]he Attorney General
may disregard [an alien’s designation of a country to which he would like to be removed] if the
Attorney General decides that removing the alien to the country is prejudicial to the United States.”
Similarly, section 241(b)(2XE)(vii) provides that the Attorney General is not to remove an alien to
certain countries, even if they are willing to accept the alien, if he determines that it 1s “impracticable” or
“inadvisable.” By granting the Attorney General authority to make such determinations, Congress made
it clear that the broad considerations of foreign policy or national security that might underlie such
decisions are directly related to — indeed, are an integral part of — the enforcement of the
immigration laws. Where more time 1s needed for the Attorney General to receive further information
bearing on such decisions, the investigation to generate such information is Jegitimately related to
enforcing the immigration laws and can justify delaying the alien’s departure.

Thus, at a mimimum, where the Attormey General has a statutorily prescribed decision to make
concerning the removal of an alien — such as whether it would be “prejudicial to the United States™ to
remove him to a particular country — developing the information needed for the Attorney General to
make that determination wisely is a task that is related to proper implementation of the immigration
laws. It would thus be justifiable to delay an alien’s removal while an investigation to develop that
information (including information about whether the alien has terrorist or criminal connections) is
pursued. '

In addition, even where the Attorney General does not have such an express statutory
determination to make, we conclude that efforts to investigate an alien’s background to determine, for
example, ties to terrorist organizations are legitimately related to the process of removal. Full
information on such aspects of an alien’s background may be critical for a number of purposes. It
permits the United States to coordinate appropriately with law enforcement officials in the receiving
country to ensure that they are aware of any threats the alien might pose and might potentially benefit
the national security interests of both the United States and the receiving country by providing officials in
the receiving country a basis for arresting upon arrival an alien who poses a serious threat, Taking such
steps to coordinate with the receiving country is part and parcel of the proper implementation of the
immigration laws. Delaying departure of an alien until later in the 90-day period in order to continue
pursuing such investigations into terrorist ties is thus entirely permissible.” It is true that, as a purely

® We note that the INS appears to agree in principle with the understanding we have outlined here
concerning the factors that are legitimately considered in effecting an alien’s removal. In discussing “critical aspects
of the removal process,” the INS has stated as follows:

It is clearly a legitimate governmental interest that the INS communicate with other law 4
enforcement agencies, both domestic and foreign, and make sure that a particular alien is not
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mechanical matter, the physical removal of an alien and his transportation might be arranged without
thoroughly investigating his background and without taking the time to appropriately inform countrics
that may be willing to accept him about the results of our investigations. But there can be no question
that time spent on such efforts is nevertheless reasonably related to the enforcement of the immigration
laws,

1L

Your Office has also asked us to determine whether (and under what circumstances) the
Attorney General may decide to take longer than the 90-day removal period to remove an alien even
where it would be logistically possible to accomplish the removal before the expiration of the 90 days.
We conclude, under either of two alternative readings of the statute, that at least cerlain categories of
removable aliens may be held by the INS beyond the 90-day removal period, at least where there are
reasons for the delay that are related to carrying out the immigration laws. We note, however, that
under the Supreme Court’s decision in Zadvydas, an obligation 1o act with “reasonable dispatch’ will
attach at some point after the expiration of the 90-day removal period.

A.

Section 241(a} of the INA directs that the Attorney General “shall remove” aliens within 90
days of the date on which they are ordered removed. INA § 241(a)(1)(A). It also indicates, however,
that section 241 elsewhere provides exceptions to that general tule. 1d.'® Section 241(a)(6) on its
face provides such an exception. It states that “[a}n alien ordered removed who is inadmissible under
section 212 [1182], removable under section 237(a)(1)(C), 237(a)(2), or 237(a)(4) [1227] or who
has been determined by the Attorney General to be a risk to the community or unlikely to comply with
the order of removal, may be detained beyond the removal period.”

wanted for prosecution or needed as part of an investigation, in which case the alien could be
transferred into the legal custody of another law enforcement agency. In the context of the
investigation into the September 11, 2001 attacks on the Pentagon and the World Trade Center, the
United States and the country of removal also have a legitimate interest in ensuring to the extent
possible that a particular alien has no connection with any terrorist organization or activity.

INS Memorandum at 4 (emphasis added). The full scope of the conclusions that the INS drew from this analysis is
not entirely clear. As the text above explains, we conclude that if investigations into an alien’s terrorist connections
are ongoing during the 90-day removal period, postponing removal until later in the period in order to permit such
investigations to continue is permissible. Such investigations are legitimately related to effectuating the removal
properly under the immigration laws,

19 The provision reads: “Except as otherwise provided in this section, when an alien is ordered removed,
the Attomney General shall remove the alien from the United States within a period of 90 days .. . .”
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The plain text of the provision expressly stales, in language indicating a grant of authority, that
listed classes of aliens “may be detained beyond the removal period.” By its terms it thus grants the
Attorney General the power to refrain from removing an alien — and instead to keep him in detention
— after the removal period has expired. The statute does not provide any preconditions for the
exercise of this authority, other than that the aliecn must belong to one of the listed categories. Thus, in
the Zadvydas litigation the United States took the position that “by using the term ‘may,” Congress
committed to the discretion of the Attorney General the ultimate decision whether to continue to detain
such an alien and, if so, in what circumstances and for how long.” Brief of the United States in

“Asheroft v. Kim Ho Ma, 2000 WL 1784982 at *22 (Nov. 24, 2000).

Nothing in the Supreme Court’s decision in Zadvydas casts any doubt on the validity of the
plain-text reading of section 241(a)(6) as an express authorization for the Attomey General to detain -
and thus refrain from removing — the listed classes of aliens beyond the removal pertod. The
Zadvydas Court held that it would raise serious constitutional questions for Congress to authorize the
indefinite detention of aliens falling into the listed classes. It thus read into the statute an implicit
limitation on the allowable duration of post-removal-period detention. 533 U.S. at 689 (“the statute,
-read in light of the Constitution’s demands, limits an alien’s post-removal-period detention to a period
reasonably necessary to bring about that alien’s removal from the United States”). The Court also
implied that detention beyond the 90-day.removal period must be in furtherance of removal-related
purposes, as it stated that the reasonableness of a detention should be measured “primarily in terms of
the statute’s basic purpose, namely assuring the alien’s presence at the moment of removal.” Id. at
699. Nothing in the Court’s decision, however, calls into question the central point that section
241(a)(6) constitutes an express source of authority to detain aliens in the listed classes beyond the
removal period, albeit subject to the above limitations.

This plain-text reading, moreover, does not lead to an absurd or an unconstitutional result. The
statute limits the authority to prolong detention beyond the removal period to particular classes of aliens
designated by Congress. The aliens listed in the statute include aliens who were never legally admitted
to the country, see INA § 212, aliens who violate their nonimmigrant status or their conditions of entry,
see INA § 237(a)(1)(C), criminal aliens, see INA § 237(a)(2), aliens who are a potential threat to
national security, see INA § 237(a)(4), and aliens deemed by the Attorney General to constitute a flight
risk or a danger to the community. See INA § 241(a)(6). Congress could reasonably have anticipated
that in many instances additional time beyond the 90-day removal period would be required to remove
these classes of aliens, perhaps because of heightened security concerns, the need to conduct especially
thorough background investigations, or the difficulty that might be encountered in finding foreign
countries willing to accept such aliens. Zadvydas confirms the constitutionality of holding such aliens
beyond the 90-day removal period, and establishes that it is constitutionally permissible to hold aliens in
confinement “until it has been determined that there is no significant likelihood of removal in the
reasonably foreseeable future.” 533 U.S. at 701. Our plain text reading of section 241(a)(6) is thus

-16-



Limitations on INS Detention Authoriry
constitutionally unproblematic.

It might be argued that section 241(a)}(6) does not itself constitute an exception to the 90-day
rule, but rather merely empowers the Attorney General to detain, rather than release, aliens who
happen, for some other reason, to still be in the country at the expiration of the 90-day removal period
(for example, because no country would accept them or because their removal was delayed based
upon some other source of authority that provides an exception to the command to remove aliens within
90 days). Under this view, section 241(a)(6) would be understood as a parallel provision to section
241(a)(3). Scction 241(a)(3) gives authority to impose supervised release when it happens that an
alien has not been removed within the 90-day period. Section 241(a)(6), the argument would go,
should be understood as simply a parallel authority to detain the alien in the same circumstance. The
difficulty with that approach to the statute is that the two sections are not drafied in parallel terms.
Congress demonstrated in enacting section 241(a)(3) that it knows how to phrase language that does
not grant an authority to delay removal of an alien beyond the 90-day period, but at the same time does
give a power that can be exercised when it happens (for some other reason) that an alien has not been
removed by the deadline. Section 241(a)(3) empowers the Attorney General to impose terms of
supervised release on an alien “[i}f the alien does not leave or is not removed within the removal
period.” The quoted language makes it clear that section 241(a)(3) does not itself constitute
authorization to delay removal beyond the removal period, but rather merely establishes an authority to
mmpose supervised release in a certain situation — the situation where it happens that alien has not been
removed within the 90 days. The reasons why the alien has not been removed are not specified, and
presumably could include the impossibility of removal or the exercise of some other authority to delay
removal. The absence of similar conditional language triggering the application of section 241(a)(6) —
just three paragraphs later in the same subsection — is a strong textual indication that section 241(a)(6)
is not similarly limited. Instead, it was intended to serve as a general authorization for the Attorney
General to refrain from removing the listed classes of aliens and to detain them beyond the removal
period. It is well settled, after all, that “[wlhere Congress includes particular language in one section of
a statute but omits 1t in another section of the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion and exclusion.” Russello v. United States, 464
U.S. 16, 23 (1983).

Finally, we note that there is further textual support for the conclusion that section 241(a)(6)
cannot properly be read as applying solely to a situation where it has proven impossible to remove an
-alien within the 90-day removal period. Here again, Congress knows how to express such a limitation
when it wants to impose one, and it did so in the very next subsection of the statute. Section 241(a)(7)
allows the Attorney General to authorize employment for those aliens who, although ordered removed,
“cannot be removed due to the refusal of all countries designated by the alien or under this section to
receive the alien.” That provision explicitly limits a grant of employment authorization to situations
where it is impossible to remove an alien because no country is willing to accept him. The absence of
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similar language from section 241(a)(6) demonstrates that Congress did not intend similarly 1o limit the
Attorney General’s discretion in determining when and under what circumstances to detain aliens falling
within the listed classes beyond the 90-day removal period.

B,

Even if section 241(a)(6) did not authorize the Attorney General to delay removal of an alien
beyond the removal period and instead provided solely authority to detain aliens who happen, for some
other reasons, to still be in the country after the removal period, we would still conclude that the
Attorney General has statutory authority to delay removal of at least some aliens until beyond the 90-

day deadline.

We start with the observation that the text of section 241 makes it clear that Congress did not
intend to obligate the Attorney General to remove aliens within the removal period in e/l instances,
Despite the mandatory language directing that the Attorney General “‘shall remove” aliens within the
removal period, numerous provisions in section 241 expressly contemplate that aliens who have been
ordered removed will still be in the country after the expiration of the removal period. For example, as
.. noted above, section 241(a)(3) establishes standards for supervised release of aliens that apply “[i]f the
alien does not leave or is not removed within the removal period.” Similarly, under the reading of
section 241(a}(6) that we are assuming for this portion of our analysis, that provision provides authority
for the Attorney General to detain an alien who has not been removed within the removal period. Both
of these provisions assume a situation in which an alien has not been removed by the end of the removal
period. They would make no sense if the INA imposed an ironclad legal obligation to effect the
removal of all aliens before the removal period ended. Similarly, section 241(a)(7) permits the
Attorney General to grant work authorizations to aliens who have been ordered removed and applies
only in limited circumstances (such as where no country will accept the alien) that suggest the alien will
be in the country well beyond the 90 days.

Other provisions in section 241 reinforce the conclusion that Congress understood that, in at
least some instances, aliens would not be removed within the removal period. Section 241(b)
establishes a detailed decision tree that the Attorney General must follow in determining to which
country an alien should be removed. In some instances, the statute contemplates that the Attorney
General may have to negotiate sequentially with as many as nine or more separate countries to secure
permission to remove an alien, with each round of negotiations taking as many as 30 days.” See INA

M For example, an alien who is to be removed under section 241(b)}(2) first has the opportunity to
designate the country to which he would like to be removed. See INA § 241(b)(2)(A). Once the alien has designated
a country, that country is accorded a minimum of 30 days to decide whether to accept the alien. See INA
§ 241(bX2)C)(ii). The Attorney General may also override the alien’s designation if he determines that removing the
alien to the designated country would be “prejudicial to the United States.” See INA § 241(0)(2)(C)(iv). If the
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§ 241(b)(2). 1t might simply be impossible to complete this entire process within the 90-day removal
period, even without taking 1to account the time that the Attorney General and his agents must devole
to such administrative tasks as securing necessary travel documents and making appropriate security
arrangements. Thus, as the Supreme Court acknowledged in Zadvyydas, “we doubt that when
Congress shortened the removal period 1o 90 days in 1996 it believed that all reasonably foreseeable
removals could be accomplished 1n that time.” 533 U.S. at 701.

While the text of section 241 thus makes it clear that there may be instances in which an alien is
not removed within the removal period, that in itself does not explain the circumstances that would
make it permissible for the Attorney General to fail to accomplish removal within the allotted time. The
discussion above does suggest one such circumstance — namely, the situation where it is simply not
possible to remove an alien within 90 days because a country has not yet been found that will accept
him. As explained above, the detailed decision tree established in section 241(b) sets out a process for
finding a country of removal that has varjous timing provisions built in and that may very well take more
than 90 days to complete in some cases. And section 241(a)(7), in permitting the Attorney General to
grant employment authorization in some circumstances, acknowledges that there may be instances in
which “the alien cannot be removed due to the refusal of all countries” to accept him. It is significant,
however, that the statute nowhere provides an express exception to the command to remove aliens
within 90 days for such cases of impossibility. Instead, that exception must be implied based on the
explicit textual references acknowledging that aliens may, in fact, be in the country past the 90-day
period, the nature of the process Congress established for choosing the country of removal (a process
that, on its face, may take longer than 90 days), and the assumption that Congress would not extend its
command about timing to require the Attorney General to do the impossible.

The question here is whether a similar exception may also be implied under the statute that

destgnated country declines to accept the alien, or if the Attorney General overrides the designation, the Attorney
General ts instructed by the statute to attempt to remove the alien to the country of his nationality or citizenship. See
INA § 241(b)(2)(D). That country is then accorded a presumptive 30 days by the statute to decide whether to accept
the alien, but here the Attorney General is further vested with discretion to alter that time peried, raising the
possibility that this step could take even longer. See INA § 241(b)(2)(D)(i). If the country of the alien’s citizenship
or nationality declines to accept the alien, the Attorney General is instructed to attempt to remove the alien to one of
six listed countries, including the country in which the alien was born and the country from which the alien was
admitted to the United States. See INA § 241(b}2)E)(i)-(vi). Each of those countries, of course, would have to be
separately negotiated with by the United States, and would also have to be given an appropriate amount of time —
presumably 30 days — to decide whether to accept or reject the alien. Finally, if none of the six listed countries is
willing to accept the alien, or if the Attomey General decides that it would be “inadvisable” to send the alien to any
of the listed countries that is willing to accept him, the Attomey General is instructed to remove the alien 1o any
country of the Attorney General’s choice whose government is willing to accept the alien. See INA

§ 241(b)}(2ZYE)(vii). Needless to say, following this decision tree through to its very last step — which Congress
must have contemplated would be necessary in at least some cases — would take considerably longer than the 90
days allotted to the Attorney General by section 241(a)}(1)(A).
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would permit the Attorney General under certain conditions to choose to delay removal of an alien cven
where it would be possible to remove him by the deadline. It could be argued that impossibility of
removal —- a circumstance beyond the Attorney General’s control — is the only circumstance that
makes it permissible for the Attorney General to fail to accomplish removal by the 90-day mark. Such
a limited exception to the 90-day rule, however, would not be consistent with the nature of the
decisions that are entrusted to the Attorney General under the immigration laws. Rather, a similar
exception to the 90-day deadline should be understood as implicit in the statute where the time deadline
would conflict with the Attorney General’s ability properly to enforce the immigration laws, taking into
* account the full range of considerations he is charged with weighing in accomplishing removal of an
alien. The Attorney General is charged by different provisions of section 241, for example, with
determining whether it would be “prejudicial to the United States” to remove an alien to the country of
his choosing, see INA § 241(b)(2){C)(iv), and with determining whether it would be “inadvisable” to
remove aliens to other countries designated by the statutory decision tree, see INA § 241(b)(1)(C)(iv);
INA § 241(b)2HE)}vii); INA § 241(b)(2)(F). Cf INA § 241(a)(7)(B) (noting circumstances in

which Attorney General may make a finding that “removal of the alien is otherwise impracticable or
contrary to the public interest”). As explained above, in making these and other similar determinations
an essential part of the operation of the immigration laws, Congress has embedded considerations of
foreign policy and national security in the decisions that the Attorney General must make in
accomplishing the removal of aliens. See Zadvydas, 533 U.S. at 700-01. And even where a specific
statutory determination is not required, in any situation involving remova) of an alien with terrorist
connections, weighty considerations of foreign policy and national security bear upon efforts to provide
the fullest information possible to the receiving country to promote both its security and the security of
the United States. At other times, the health and well-being of an alien, including human rights that are
protected by the United States’ treaty obligations, must be considered. See, e.g., Convention Against
Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment, Apr. 18, 1988, S. Treaty
Doc. No. 100-20 (1988); INA § 241(b)(3)(A).

In entrusting the Attorney General with the responsibility to make determinations that could
have such serious implications, Congress surely did not intend to require him to make determinations in
undue haste and without taking the necessary time to conduct thorough investigations, seriously
deliberate, confer with other executive agencies, and make an informed decision. If the 90-day
deadline were considered an inexorable command, however, it might require precisely such uninformed
decisionmaking. For example, under the decision tree provided by section 241(b), a country willing to
accept a particular alien might not be found until late in the removal period, and the Attorney General
mught then be faced with deciding whether it would be “inadvisable” to remove the alien to that
particular country in a matter of days. Where the Attorney General has such a role to perform — and
particularly where his decision may rest upon grave concermns for national security — there is no reason
to understand the 90-day deadline as an overriding imperative in the statute that may force a premature
decision based on incomplete information or lack of deliberation. Similarly, where the removal of an
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alien with terrorist connections is at stake and the United States is in the process of investigating
information that, if passed along to a receiving country, could have a profound impact on the measures
that country could take to ensure both its security and the national security of the United States, there is
no reason for thinking that the 90-day deadline was meant to trump due deliberation on such proper
considerations under the immigration laws.

In short, in our view, Congress did not intend a rigid time deadline to take precedence in
situations where the proper administration of the immigration laws requires additional time. The statute
" gives no indication that Congress attributed any less importance to discretionary immigration-related
determinations entrusted to the Attorney General and his designees than it did to non-discretionary
functions such as securing travel documents and finding a country willing to accept an alien. Thus, in
our view, the Attorney General is not rigidly bound by the 90-day requirement even in situations where
it theoretically would be possible to remove an alien and a foreign country has already signaled its
willingness to accept him.

Our conclusion that such an implicit exception to the 90-day deadline should be understood
under the statute is also buttressed by the INS’s longstanding conclusion that it has implied authority
under the statute to refrain from removing aliens within the removal period essentially as a matter of
prosecutorial discretion. See Memorandum to Regional Directors, etc., from Doris Meissner,
Commissioner, Immigration and Naturalization Service, Re: Exercising Prosecutorial Discretion
{(“INS Prosecutorial Discretion Memorandum™) at 1 (Nov. 12, 2000). The INS exercises this
discretion even with respect to “executing a removal order,” id. at 2, despite the fact that doing so will
often result in non-compliance with the directive of section 241(a)(1)(A) requiring the Attorney General
to remove all aliens within 90 days of the time that a removal order becomes final.

The INS typically exercises its prosecutorial discretion with respect to the execution of final
orders of removal through two means. First, 8 CFR § 241.6 provides that an alien “under a final order
of deportation or removal” may apply for a stay of removal by filing form 1-246. The regulation further
provides that “in his or her discretion and in consideration of factors listed in 8 CFR 212.5 and section
241{c) of the Act,” certain INS officials “may grant a stay of removal or deportation for such time and
under such conditions as he or she may deem appropriate.” Although the statutory factors referenced
by the regulation appear in provisions that apply only to aliens “applying for admission” and “arriving at
a port of entry of the United States” respectively, see INA §§ 212(d)(5)(A), 241(c)(2), the INS
appears to construe its authority to grant stays to extend more broadly to a// aliens under a final order
of deportation or removal. The instructions accompanying form 1-246 state, without limitation, that
“[y]ou may file this application if you have been ordered deported or removed from the United States
and you wish to obtain a stay of deportation or removal under the provisions of 8§ CFR 241.6.”
Moreover, it is clear that the regulation’s cross-references to statutory provisions are intended only to
borrow lists of relevant factors to be considered, not to limit the scope of the regulation to the scope of
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the statutory provisions. Thus, broad stay authority exercised by the INS pursuant to 8 CFR § 241.6
cannot be derived from any statutory source, but rather is derived from the INS’s extra-statutory
prosecutorial discretion authority. See INS Prosecutorial Discretion Memorandum at 6 (referring to
“whether to stay an order of deportation” as one potential exercise of prosecutorial discretion).

Second, the INS may at times exercise its prosecutorial discretion authority by granting a
Jonger-term “deferred action” with respect to the order of removal. The power to grant such deferred
action has been “developed [by the INS] without express statutory authorization.” 6 Charles Gordon,

" Stanley Mailman, & Stephen Yale-Loehr, Immigration Law and Procedure § 72.03[2][h] (rev. ed.
2002). Nevertheless, it has been acknowledged by, and appears to have received the blessing of, the
courts. See Reno v. American-Arab Anti-Discrimination Committee, 525 U.S. 471, 483-84
(1999) (noting that *“[a]t each stage the Executive has discretion to abandon the endeavor” of
immigration proceedings, at any time up to and including the execution of removal orders); Johns v.
Department of Justice, 653 F.2d §84, 890 (5th Cir. 1981) (“The Attorney General is given discretion
by express statutory provisions, in some situations, to ameliorate the rigidity of the deportation laws. In
other instances, as the result of implied authority, he exercises discretion nowhere granted expressly. By
express delegation, and by practice, the Attorney General has authorized the INS to exercise his
discretion. . . . The Attorney General also determines whether (1) to refrain from (or, in administrative
parlance, to defer in) executing an outstanding order of deportation, or (2) to stay the order of
deportation. Although such a stay i1s usually designed to give a deportee a reasonable amount of time to
make any necessary business or personal arrangements, both the length of and reason for the stay lie
entirely within the discretion of the Attorney General or his delegate.”).

The INS thus has long treated the apparent statutory mandate that aliens be removed within the
removal period as having implied exceptions and has long exercised its prosecutorial discretion in such
a manner as to refrain from removing aliens within the removal period. If that approach is correct
(which we need not decide here), and if deferral and stay considerations such as the conservation of
limited INS resources, humanitarian concerns, and law-enforcement needs constitute sufficient grounds
to refrain from removing an alien within the removal period as directed by section 241(a)(1)(A), then it
would seem to follow a fortiori that the considerations described above (which are directly relevant to
the proper execution of the immigration laws) certainly provide a sufficient basis for a similar implicit
exception from the 90-day removal deadline.

Thus, we conclude that the statute permits the Attorney General to delay the removal of an alien
beyond the removal period when the failure to effect removal is directly related to the administration of
the immigration laws and policies of the United States. This does not give the Attorney General carte
blanche to delay an alien’s removal excessively. The delay must be based upon reasons related to the
proper implementation of the immigration laws. And as the Court established in Zadvydas, where the
alien is detained, the Attorney General must complete the removal process within “a period reasonably
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necessary to secure removal,” 533 U.S. at 699-700 (emphasis added), a period that the Court
concluded presumptively runs for 180 days.'? This reading of the statute accords the Attorney General
the time that he reasonably requires to carry out his immigration-related duties thoroughly and
effectively. We could not purport here to define in the abstract a comprehensive list of all the activities
that are related to the enforcement of the immigration laws and the completion of which could justify
delaying an alien’s removal beyond the 90-day time period. At a minimum, delays in removal that are
attributable to actions taken by the Attorney General for the purposes discussed at pages 12-14 above
relating to delays within the 90-day period — namely, investigating whether and to what extent an alien
~ has terrorist connections — satisfy this standard.

Whether an alien can be detained after the expiration of the 90-day removal period is
determined by section 241(a)(6). As explained above, under the reading of section 241(a)(6) that we
have assumed for purposes of this portion of our analysis, that provision authorizes the Attorney
General to detain aliens who fall into the listed classes and who, despite an order of removal, are still in
the country beyond the removal period. Among the classes of aliens who may be detained are aliens
who pose a threat to national security or the foreign policy of the United States as set forth in section
237(a)(4) and aliens who are otherwise determined by the Attorney General to be a risk to the
community or unlikely to comply with an order of removal. Again, as noted above, Zadvydas makes
clear that if an alien 1s detamed pending removal beyond the removal period, the Attorney General must
act within a period *reasonably necessary to secure removal.” Zadvydas, 533 U.S. at 699-700
(emphasis added). Presumptively, a reasonable period lasts for six months, but the Court made clear
that in cases involving suspected terrorism, the same limitations would likely not apply. We cannot
attempt here to provide bright-line guidance in the abstract concerning the permissible duration of
detention. That may well depend on facts in a particular case.

Patrick F. Philbin
Deputy Assistant Attorney General
Office of Legal Counsel

12 We address here solely a decision to refrain from removing an alien by the 90-day deadline with a view
to effecting removal at a Jater date. A decision in the exercise of prosecutorial discretion not to execute an order of
removal af all need not be subject to the same limitations and might be subject to almost absolute discretion of the
Attorney General. See generally INS Prosecutorial Discretion Memorandum; see also Reno v, American-Arab
Anti-Discrimination Committee, 525 U.S. 471, 483 {1999) (“[a]t each stage the Executive has discretion to abandon
the endeavor” of pursuing removal). We express no view on that issue here.
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