
 

 

EXHIBIT 1 

Case 1:14-cv-00583-LGS   Document 23-1    Filed 03/14/14   Page 1 of 5



Case 1:14-cv-00583-LGS   Document 23-1    Filed 03/14/14   Page 2 of 5



Case 1:14-cv-00583-LGS   Document 23-1    Filed 03/14/14   Page 3 of 5



Case 1:14-cv-00583-LGS   Document 23-1    Filed 03/14/14   Page 4 of 5



Case 1:14-cv-00583-LGS   Document 23-1    Filed 03/14/14   Page 5 of 5



 

 

EXHIBIT 2 

Case 1:14-cv-00583-LGS   Document 23-2    Filed 03/14/14   Page 1 of 5



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------X 

DETENTION WATCH NETWORK 

and CENTER FOR CONSTITUTIONAL     

RIGHTS, 

        

          

          SUPPLEMENTAL   

         DECLARATION OF 

    Plaintiffs,    SILKY SHAH  

            

  v.        

          

UNITED STATES IMMIGRATION      

AND CUSTOMS ENFORCEMENT AGENCY,  

UNITED STATES DEPARTMENT OF  

HOMELAND SECURITY,  

 

    Defendants. 

--------------------------------------------------------------X 

 

 

 

I, SILKY SHAH, declare pursuant to 28 U.S.C. § 1746 and subject to the penalties of 

perjury, that the following is true and correct: 

1. I am the Interim Executive Director of Detention Watch Network (“DWN”), a 

Plaintiff, along with the Center for Constitutional Rights (“CCR”) in the above-captioned matter. 

I make this statement in support of Plaintiffs’ Motion for a Preliminary Injunction, and to 

supplement my previous Declaration in this case (Dkt. No. 8-6). DWN continues to seek 

immediate release of information by Defendants regarding the implementation and effects of the 

Detention Bed Quota, a policy enacted by Congress and ostensibly interpreted by Defendants to 

require the incarceration of 34,000 immigrants every day.  

2. As of the date of this Declaration, DWN and CCR have not received any 

documents pursuant to our request.  
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3. On March 4, 2014, President Obama released his proposed budget for Fiscal Year 

2015.  The budget for the Department of Homeland Security included a request for funding a 

level of 30,539 beds.  See U.S. Department of Homeland Security, Budget-in-Brief: Fiscal Year 

2015, available at http://www.dhs.gov/sites/default/files/publications/FY15BIB.pdf.  While 

DWN believes that no detention quota is acceptable, we believe that the Obama Administration’s 

request for a lower number reflects the heightened public scrutiny of the quota. This year’s 

budget debate therefore represents a unique opportunity to educate the public about the effects 

and the propriety of the quota policy. The budget proposal itself states that the reason for seeking 

funding for 30,539 beds is to “ensure the most cost-effective use of our appropriated funding … 

while placing low-risk, non-mandatory detainees in lower cost alternative to detention 

programs.”  See Budget-in-Brief at 66. 

4. During the week of March 10, 2014,  the House Appropriations Committee held 

hearings on the Department of Homeland Security (DHS) budget request (March 11, 2014) and 

the Immigration and Customs Enforcement (ICE) budget request (March 13, 2014) both of 

which discussed the Detention Bed Quota. Acquiring the documents requested in this 

Preliminary Injunction Motion would have greatly increased our ability to inform and educate 

members of Congress on the impact of the Quota as they reviewed the President’s proposed 

budget in this week’s hearings.  As the budget debate progresses and further hearings are 

scheduled in the coming months, it will be increasingly critical to use such information to 

educate communities advocating to end the Quota and Congressional allies interested in being 

educated on its effects, particularly as Members of Congress consider recommendations and 

draft report language from advocates and interested communities.  
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5. On March 11, 2014, DWN announced our nationwide campaign to “End the 

Quota” with a national telebriefing call in which I along with Congressional Representative 

Lucille Royball-Allard (D-CA), civil rights leader and Howard University law professor Wade 

Henderson and Berta Alicia Avila, an immigrant detained for six months in an Arizona detention 

facility, urged legislators to eliminate the Quota from the DHS budget request. During the call, 

Rep. Roybal-Allard criticized the Quota as “costly and unjust” and an “arbitrary congressional 

mandate.” The call was attended by a broad spectrum of representatives from national media 

outlets, such as the New York Times. 

6. As a critical component of our campaign, over the next three months DWN is 

supporting our members, allied organizations and individuals in calling on their local 

Congressional representatives to remove the language mandating a set level of detention bed 

space from the FY15 appropriations budget. This includes scheduling meetings between 

leadership of DWN membership organizations with Congressional representatives to discuss the 

Detention Bed Quota. Further, over the course of the budget debate, which is expected to last 

through at least June, DWN plans to continue raising awareness with the policymakers, the 

broader immigrant rights movement and the media to emphasize the urgency of eliminating the 

mandate and providing relief to immigrants in detention and deportation proceedings. Lacking 

the information sought in our FOIA request, we continue to be at a disadvantage when meeting 

with Congressional leaders as well as to more broadly engage our membership and the public in 

advocacy efforts concerning the ongoing effects of the Detention Bed Quota on both immigrant 

communities as well as the federal budget.   

7. Furthermore, it is vital that DWN be able to support our membership as well as 

the public in their own development of educational resources, public events and rallies calling 
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for an end to the Detention Bed Quota. As DWN has made clear in our recent reports concerning 

private prison facilities, the continued flow of federal funding to privately-run prison 

corporations is of high interest and relevance to our members, legislators and the public, and is 

directly connected to the Congressionally-mandated Detention Bed Quota. The human impact of 

continuance of a mandated number of detention beds has been illustrated in grim detail most 

recently by several hundred immigrant detainees held in the privately run Northwest Detention 

Center in Tacoma, Washington who went on hunger strike March 9, 2014 in protest of the 

intolerable conditions of confinement there.   

8. Release of the records Plaintiffs have requested continues to be a matter of 

immediate urgency.  We have requested these documents because they are critical to educating 

our members, the public and many of our congressional representatives, who continue to be 

extremely troubled by a continuing federal mandate that is not only wasting millions of dollars 

but forcing inhumane conditions upon immigrants held in facilities with little to no oversight. 

Acquiring these documents is vital to our ability to provide the public and their representatives in 

Congress with a full understanding of the impact of the Bed Quota on immigration detention and 

enforcement and practices.  

 

 

Date:  March 14, 2014      

_______________________  

  

Silky Shah 
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February 28, 2014 

 

By Electronic Mail 

 

Assistant U.S. Attorney Natalie Kuehler 

U.S. Attorney’s Office 

Southern District of New York 

86 Chambers Street 

New York, NY 10007 

 

RE:  Detention Watch Network, et al., v. ICE, et al.,14-cv-0583  

 

 

Dear Natalie: 

 

 We are not closed to an agreement that would enable us to obtain documents quickly, but 

we cannot accept Defendants’ unilateral attempt to revise our request, particularly as several of 

your proposed revisions excise records dated January 2012 going forward. We repeatedly 

identified this time period as crucial for our client, and never even discussed removing it from 

the request or from the documents needed to resolve the preliminary injunction. There is no basis 

in law for ICE and DHS to simply refuse to search for recent documents responsive to our 

request, particularly when we repeatedly identified this time period as a top priority.   

  

 As for the other proposed revisions, as we have stated, we would like to have a 

conversation with you in order to understand them, as many do not seem to us to be substantial 

revisions but rather semantic ones. Any resolution would require a commitment from DHS and 

ICE to produce documents immediately. In our letter of February 21, 2014, we advised you that 

we expect to receive records responsive to Requests (e), (f), and (g) by today, and to begin 

receiving documents responsive to the remaining requests by March 3, 2014.  We look forward 

to speaking today at 3:30. Thank you.    

 

Sincerely, 

     

 
Ghita Schwarz 
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March 6, 2014 

 

By Electronic Mail 

 

Assistant U.S. Attorney Natalie Kuehler 

U.S. Attorney’s Office 

Southern District of New York 

86 Chambers Street 

New York, NY 10007 

 

RE:  Detention Watch Network, et al., v. ICE, et al., 14-cv-0583  

 

 

Dear Natalie: 

 

 We write to respond to the Department of Homeland Security’s letter dated December 6, 

2013. The letter was first brought to my attention on the evening of March 4, 2014, when you 

alerted us by email that you would be filing a motion to dismiss the next day. After I advised you 

on March 5 that I was not aware of any such letter and asked for a copy, you emailed to me a 

PDF document entitled “DHS Letter.” I received it for the first time on the morning of March 5, 

2014.  Notably, neither the letter itself, nor your email, nor the declaration annexed to DHS’ 

motion to dismiss describes the manner of DHS’ purported service of the letter in December of 

2013. While we will address the improper manner of purported service in our opposition to 

DHS’ motion to dismiss, we write here to address the contents of the letter, which do not 

comport with DHS’ FOIA obligations.    

 

 DHS is not permitted to administratively close requests arbitrarily. Agency denials must 

be based upon FOIA or the agency’s “published rules stating the time, place, fees (if any), and 

procedures to be followed” within the Federal Register or Code of Federal Regulations. 5 U.S.C. 

§ 552(a)(3)(A) (2012). DHS’s regulations specifically allow for administrative closure of claims 

when fees are not paid, 6 C.F.R. § 5.3(c), but not when requests are considered overly broad. 6 

C.F.R. § 5.3(b). In such cases, the regulations merely state that an overly broad request may 

result in the “agency's response to [the] request . . . be[ing] delayed.” Id. Therefore, no authority 

existed for administrative closure of our FOIA request. 

 

 DHS regulations require the agency to tell a requester “either what additional information 

is needed or why [a] request is otherwise insufficient” before issuing a denial, as well as giving 

requesters “an opportunity to discuss [their] request so that [they] may modify it to meet the 

requirements of this section.” 6 C.F.R. § 5.3(b). The letter does not constitute a proper request 

for clarification, as it did not provide any guidance as to how the request could be clarified. It 

merely restated DHS regulations which indicate that requests should generally contain 

“sufficient detail,” “as much information as possible,” and “specific information about each 

record sought.” See 6 C.F.R. § 5.3(b). The letter gives no indication as to what specific aspects of 

the request were considered overly broad or how they could be narrowed. Mere recitations of 
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statutory standards give no real guidance, cf. King v. U.S. Dep't of Justice, 830 F.2d 210, 219 

(D.C. Cir. 1987); they neither specify what “additional information” is needed nor explain why a 

request is “otherwise insufficient.”  

 

 In any case, our FOIA Request meets the requesters’ obligation to “reasonably describe” 

the materials sought, see 5 U.S.C. § 552(a)(3).  The subject matter of the request—the detention 

bed quota and/or mandate—is well-known by DHS and has received considerable media 

attention. Additionally, we seek specific records, some of which are “agreements” of a specified 

nature, subject, parties and time period; data and statistics regularly held and produced within the 

agency; records related to three specific media stories; reports and memoranda between specific 

custodians and offices related to the detention bed mandate; and documents related to highly 

specific events such as the release of detainees due to budget constraints during specific time 

periods.  In sum, our FOIA Request is in no way “too broad” or unspecific. Further, given our 

extensive discussions explaining various portions of the request, as well as the letter we sent to 

you earlier today regarding the scope of the request, we do not believe there should be any 

confusion on the part of DHS as to the records we seek. That said, as we have advised you 

previously, we would be happy to discuss our request with DHS directly.  

 

 Because DHS did not have authority to “administratively close[]” our request, and failed 

to properly notify us of its request for clarification, our request cannot legitimately be considered 

closed. Notwithstanding these arguments, we formally request that our FOIA request be 

administratively re-opened.   

  

 Please feel free to contact me with any questions at (212) 614-6445.  I look forward to 

hearing from you.  

 

Sincerely, 

      

   

 
Ghita Schwarz 
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