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You have asked for our Office's views on the laws applicable to the transfer of members
of the Taliban militia, al Qaeda, or other terrorist organizations, who have come under the
control of the United States armed forces, to other countries. We conclude that the President has
plenary constitutional authority, as the Commander in Chief, to transfer such individuals who are
captured and held outside the United States to the control of another country. Individuals who
are detained within the United States, however, may be subject to a more complicated set of rules
established by both treaty and statute.
Part I of this memorandum discusses the President's constitutional authority, supported
by two centuries of historical practice, to detain and transfer enemy prisoners captured in
wartime. It reviews the two relevant treaties that regulate transfer - the 1949 Geneva
Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316
("GPW"), and the Torture Convention and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, Apr. 18, 1987, 23 I.L.M. 1027 (entered into force June 26, 1987) (the "Torture
Convention" or the "Convention"), - and it explains that these conventions do not apply to the
factual situation posed by the transfer of al Qaeda or Taliban prisoners to third countries. As you
have requested, we also survey in Part II the domestic legal rules governing extradition, and in
Part III the domestic standards that govern removal under the immigration laws.
We conclude that the President has full discretion to transfer al Qaeda and Taliban
prisoners captured overseas and detained outside the territorial jurisdiction of the United States
to third countries. GPW does not restrict the President's discretion because the President has
determined that the al Qaeda or Taliban detainees are not legally entitled to prisoner of war
("POWs") status within the meaning of the Conventions. The Torture Convention poses no
obstacle to transfer because the treaty does not apply extraterritorially. As removal applies only
to the transfer of individuals already within the territorial jurisdiction of the United States, and as
extradition is rarely if ever applied to individuals held abroad, those methods of transfer do not
apply to the detainees held either in Afghanistan or at the U.S. Naval Base at Guantanamo Bay,
Cuba.
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I.

THE COMMANDER-IN-CHIEF POWER

Throughout history, army commanders -in chief have exercised the power to "dispose of
the liberty" of prisoners captured during military engagements. This power has traditionally
included the right to transfer such prisoners to the custody of third parties, including neutral
countries and allied belligerents. As a matter of constitutional text and structure, the location of
the Commander-in-Chief power in Article II of the Constitution makes clear that this function,
historically held by military commanders -in chief, lies within the discretion of the executive
branch. Our constitutional history and practice confirms this: the President has since the
Founding era exercised exclusive and virtually unfettered control over the disposition of enemy
soldiers and agents captured in time of war. Indeed, on several occasions throughout American
history, the President, either in furtherance of particular diplomatic or military objectives or
merely for the sake of convenience, has transferred POWs from the custody and control of the
United States to the custody and control of other foreign nations.
Those treaties that purport to govern the transfer of detained individuals generally do not
apply in the context of the current war against al Qaeda and other terrorist groups. Even if those
treaties were applicable to the present conflict, however, they do not impose significant
restrictions on the operation of the President's Commander-in-Chief authority. The GPW
imposes some limitations on the transfer of United States-held POWs to other nations. These
limitations, however, apply only to individuals who are legally entitled to POW status, and leave
the President considerable discretion as to when such transfers are permissible. Further, as this
Office has explained elsewhere, the members of non-state terrorist organizations such as al
Qaeda are not entitled to POW status as a matter of law because the GPW's protections for
POWs apply only to international armed conflicts between state parties. See Memorandum for
Alberto R. Gonzales, Counsel to the President and William J. Haynes, II. General Counsel,
Department of Defense, from Jay S. Bybee, Assistant Attorney General, Office of Legal
Counsel, Re: Application of Treaties and Laws to al Qaeda and Taliban Detainees at 9-10 (Jan.
22,2002) ("GPW Memo"). Therefore, there are no GPW constraints on the President's ability to
transfer al Qaeda prisoners to third countries. The Torture Convention also imposes limitations
on transfer, but those restrictions have no extraterritorial effect and thus are not applicable to
prisoners who are captured and detained abroad.
A.

Presidential Authority Under The Constitution

This Part discusses the sources of the President's constitutional authority to transfer
military detainees to third countries. Throughout United States history, the Constitution's
vesting of the Commander-in-Chief and Chief Executive powers in the President has been
understood to provide this affirmative legal authority. These grants have long been understood
to include the authority to "dispose of the liberty" of enemy soldiers and agents captured in time

To the extent that these treaties would cabin presidentialfreedomto transfer detainees, they could not constrain his
constitutional authority. A transfer that was inconsistent with a treaty would amount to a suspension of the treaty.
See generally Memorandum for John Bellinger, III, Senior Associate Counsel to the President and Legal Adviser to
the National Security Council,fromJohn C. Yoo, Deputy Assistant Attorney General and Robert J. Delahunty,
Special Counsel, Office of Legal Counsel, Re: Authority of the President to Suspend Certain Provisions of the ABM
Treaty (Nov. 15.2001) (the "ABM Suspension Memo**)
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of war. This view of the President's war powers is supported by the Constitution's text and a
comprehensive understanding of its structural allocation of powers, but also by an unbroken
chain of historical practice dating back to the Founding era. In tandem, these factors
conclusively demonstrate that the Commander-in-Chief Clause constitutes an independent grant
of substantive authority to engage in the detention and transfer of prisoners captured in armed
conflicts.
1.

Constitutional text and structure

The text, structure, and history of the Constitution establish that the Founders entrusted
the President with the primary responsibility, and therefore the power, to control and conduct
military operations engaged in by the United States. Article II, Section 2 states that the
"President shall be Commander in Chief of the Army and Navy of the United States, and of the
Militia of the several States, when called into the actual Service of the United States." U.S.
Const art. II, § 2. He is vested broadly with all of "[t]be executive Power" and the duty to
execute the laws. Id. art. II, § I.
By their terms, these provisions vest full control of the military operations of the United
States in the President It has long been the view of this Office that the Commander-in-Chief
Clause is a substantive grant of authority to the President, see, e.g.. Memorandum for Honorable
Charles W. Colson, Special Counsel to the President, from William H. Rehnquist, Assistant
Attorney General, Office of Legal Counsel, Re: The President and the War Power: South
Vietnam and the Cambodian Sanctuaries (May 22, 1970), and that the authority conferred
includes all those powers not expressly delegated by the Constitution to Congress that have
traditionally been exercised by commanders -in chief of armed forces.
Moreover, as the courts have consistently recognized, the President's discretion in
exercising the Commander-in-Chief power is complete, and his military decisions are not subject
to challenge in the courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670 (1862), for example,
the Court faced the question whether the President "in fulfilling his duties as Commander in
Chief could treat the rebellious States as belligerents by instituting a blockade. The Court
concluded that this was a question "to be decided by him" and which the Court could not
question, but must leave to "the political department of the Government to which this power was
entrusted."
The Constitution's textual commitment to the President of control over the minutiae and
the grand strategy of military operations alike is reinforced by analysis of the Constitution's
structure. First, it is clear that the Constitution secures all federal executive power in the
President to ensure a unity in purpose and energy in action. "Decision, activity, secrecy, and
dispatch will generally characterize the proceedings of one man, in a much more eminent degree,
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Id. (emphasis added). See also Johnson v. Eisentrager, 339 U.S. 763. 789 (1950) ("Certainly it is not the function
of the Judiciary to entertain private litigation - even by a citizen - which challenges the legality, the wisdom, or the
propriety of the Commander-in-Chief in sending our armed forces abroad or to any particular region."); United
States v. Chemical Foundation, Inc., 272 U.S. 1, 12 (1926) ("It was peculiarly within the province of the
Commander-in-Chief to know the facts and to determine what disposition should be made of enemy properties in
order effectively to carry on the war.").
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than the proceedings of any greater number....*' The Federalist No. 70, at 472 (Alexander
Hamilton) (Jacob E. Cooke ed, 1982 reprint) (1961). The centralization of authority in the
President alone is particularly crucial in matters of national defense, war, and foreign policy,
where a unitary executive can evaluate threats, consider policy choices, and make command
decisions affecting operations in the field with a speed and energy that is far superior to any
other branch. As Hamilton noted, "Of all the cares or concerns of government, the direction of
war most peculiarly demands those qualities which distinguish the exercise of power by a single
hand." Id. No. 74, at 500 (Alexander Hamilton).
The handling and disposition of individuals captured during military operations requires
command-type decisions and the swift exercise of judgment that can only be made by "a single
hand." The strength of enemy forces, the morale of our troops, the gathering of intelligence
about the dispositions of the enemy, the construction of infrastructure that is crucial to military
operations, and the treatment of captured United States servicemen may all be affected by the
policies pursued in this arena. Quick, decisive determinations must often be made in the face of
the shifting contingencies of military fortunes.3 This is the essence of executive action.
Second, the constitutional structure requires that any ambiguity in the allocation of a
power that is executive in nature must be resolved in favor of the executive branch- As this
Office has recently explained, see Memorandum for Timothy E. Flanigan, Deputy Counsel to the
President, from John C. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, Re:
The President's Constitutional Authority to Conduct Military Operations Against Terrorists and
Nations Supporting Them (Sept 25, 2001) ("September 25 War Powers Memorandum"), Article
II, Section 1 provides that "[t]he executive Power shall be vested in a President of the United
States." U.S. Const art. II, § 1. By contrast. Article I's Vesting Clause gives Congress only the
powers "herein granted." Id. art I, § 1. This difference in language indicates that Congress's
legislative powers are limited to the list enumerated in Article 1, Section 8, while the President's
powers include inherent executive powers that are unenamerated in the Constitution. The
unification of executive power in Article II requires that unenumerated powers that can fairly be
described as "executive" in nature belong to the President, except where the Constitution
expressly vests the power in Congress. For example, as Commander in Chief, the President
would ordinarily have plenary power to provide rules for the armed forces, but Article 1, Section
8, Clause 14 excepts this power from the executive by expressly committing it to Congress. U.S.
Const Art. I, sec. 8, cl. 14 ("The Congress shall have Power... [t]o make Rules for the
Government and Regulation of the land and naval Forces"). Even if the Constitution's
entrustment of the Commander-in-Chief power to the President did not bestow upon him the
authority to make unilateral determinations regarding the disposition of captured enemies, the
President would nevertheless enjoy such a power by virtue of the broad sweep of the Vesting
Clause. Thus, the power to dispose of the liberty of individuals captured and brought under the
control of United States armed forces during military operations remains in the hands of the
President alone unless the Constitution specifically commits the power to Congress.
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For historical examples of the impact that United States prisoner of war policy has had in all of these areas, see L t
Col. George G. Lewis & Capt. John Mewha, History of Prisoner of War Utilization by the United States Army 17761945, Dep't. of the Army Pamphlet No. 20-213 (1955), as well as Section l.A.2. of this memorandum.
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The debates over the Constitution confirm that the Framers understood the Commanderin-Chief power to include all powers related to the conduct of war, with the exception only of
those few powers that were expressly carved out and delegated to Congress. During the debates
in the Federal Convention, for example, a clause that would have given Congress the power to
"make" war was amended to give Congress the power only to "declare" it, in part because it was
understood that as the Commander in Chief the President should enjoy the sole authority to
conduct warfare.4 The treatment of captured enemy soldiers is but one of the many facets of the
conduct of war, entrusted by the Constitution in plenary fashion to the President by virtue of the
Commander-in-Chief Clause. Moreover, it is an area in which the President appears to enjoy
exclusive authority, as the power to handle captured enemy soldiers is not reserved by the
Constitution in whole or in part to any other branch of the government
It might be argued that Article I, Section 8, Clause 11, which grants Congress the power
to "make Rules concerning Captures on Land and Water," addresses captured enemy soldiers.
That provision has never been applied by the courts or by Congress to captured persons,
however, and appears always to have been understood as pertaining to captured property only.
Article IX of the Articles of Confederation, from which the provision is derived, more clearly
indicated that the power extended only to property, stating that Congress would have the power
"of establishing rules for deciding, in all cases, what captures on land or water shall be legal, and
in what manner prizes taken by land or naval forces in the service of the United States shall be
divided or appropriated." Articles of Confederation, art DC, reprinted in Encyclopedia of the
American Constitution app. 2, at 2094 (Leonard W. Levy ed., 1986). The Articles of
Confederation provision clearly did not apply to captured enemy soldiers, as persons can neither
be "divided" nor "appropriated." Moreover, the term capture, which is used both in the Articles
of Confederation and in the Constitution, is defined by international law as "[t]he taking of
property by one belligerent from another or from an offending neutral." 1 Bouvier's Law
Dictionary 422 (Rawle's 3d rev. 1914) (emphasis added). Thus, in his exhaustive commentaries
on the Constitution, Justice Story noted that Article I, Section 8, Clause 11 confers on Congress
the power to "authorize the seizure of and condemnation of the property of the enemy within, or
without the territory of the United States," yet he made no mention of any authority being vested
in Congress over captured persons. 3 Joseph Story, Commentaries on the Constitution of the
United States § 1172, at 64 (reprinted 1991) (1833). This contextual understanding of the text of
Article I, Section 8, Clause 11, buttressed by the absence in the historical record of any
invocations of the clause by Congress or the courts in support of legislation applying to captured
persons, leaves no doubt that Congress's power "to make Rules concerning Captures on Land or
Water" applies only to captured property.
Article I, Section 8, Clause 12, which vests Congress with the authority to "raise and
support Armies," and Clause 14, which vests it with power to "make Rules for the Government
and Regulation of the land and naval Forces," might also be thought to confer on Congress the
power to promulgate prisoner of war policy. Using its funding power. Congress might attempt to
place legislative riders on military appropriations that would seek to require certain treatment of
prisoners of war. While this Office has concluded elsewhere that Congress cannot use the
appropriations power to interfere with areas of plenary presidential power, see Memorandum for
Abner J. Mikva, Counsel to the President, from Walter Dellinger, Assistant Attorney General,
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2 The Records ofthe Federal Convention of 1787, at 318-19 (Max Farrand ed., rev. ed. 1966) (1911).
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