IN THE UNITED STATES DISTRICT COURT
FOR THE BASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plamtiff,
V. Civil Action No.

CITy OF NEW YORK,

~ Defendant.

COMPLAINT

Plaintiff Ui‘}'{ted States of Americ-z_é alleges, on information and bélief, as follows:

1. This action is brought on behalf of the United States to enforee the provisions of
Ti—tl.é VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, ef seq., as amended (“Title VII").
As is more fully set forth below, the U’ni"téc'i States aliegés that defendant City of New York’s use
of tive written exdrininations on a pass/ i‘axl basis, as well as its rank-order processing of
applicants, in {he scréening and selection i(}f applicants for appointmient to the rank of entry-level
firefighter, hias résulted in disparate impaet npon black and Hispanic applicants, is not “job
related f0<ri the positioh in question and consistent with ﬁusinés‘s necessity” and dbes not
Oth‘erwi‘se‘.meet the requirements of Title VIL

2. This Court has ju;risdictiﬂﬁ of this aétion under 42 U.S.C. § 2000e-5(f); 42 U.S.C.
§ 2000e-6(b); 28 U.S.C. § 1343(a)(3), and 28 US.C. § 1345.

3. Defendarit City of New York is a municipal government and a political
subdivision created pursiant to the laws of the State of New York.

4. Defendant City of New York is a person within the meaning of 42 U.S.C.



§ 2000e(a) ahd an employer within thie meaning of 42 U.8.C. § 2000e(b).

. D.e‘féndant City of New Y@iilc maintains a fire department, the New York Fire
Deépartient a/l/a the Fire Department of the City of New York (“FDNY"), and employs
ﬁreffi ghters who, among other things, are responsible for protecting individuals and property i
the City of New York.

6. The FDNY, the largest firé! department in the United States, employs
approximately. 1 1,000 uniformed ﬁreﬁghtéi‘s in all ranks, of whom approximately 3.0% are black
and 4.4% are Hispanic,

7. Defendant City of New Yoik is responsible for establishing the terms; conditions
anid other practices which bear upoii the selection and etiployment of FDNY firefighters,

8. Defendant City of New Yerk has maintained and continues to mainfain an open
competitive exarmination ptocess by whiei applicants for appointmerit to the rank of entry-level

firefiphter i the FDNY are screeried and selected.

EXAM NOS 7029 AND 2043

9. Sinee 1999, defendatit City of New York has ﬁsed two open competitive
examination processes in the screening and selection of applicants for appointment fo the rank of
entry-level firefighter in the FDNY. Bach of these open competitive examination processes has
invelved the é&ininisﬁatién of 4 written é}s;amin"aﬁm ds well as a physteal performance test

(“PPT™).

10, Thie first of these open competitive examination processes, Exam No. 7029, |

involved the ac_iﬁiiﬁihtratioﬁ of a writtén éxaininatien (hereinafter “Exam N-o. 7029 by

defendant City of New York in Februaty 1999; and defendant City of New York used the
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eligibility list that was generated therefrom from February 2001 until December 2004, The
second of these open competitive examinatioh processes, Exam No, 2043, involved the
adininistration of 4 wiitteri examinafion {Hereinafter “Exam No. 20437} by defendant City of
‘New York in Décernber 2002; and defendam City of New York has used the eligibility list that
was genetated therefrom since May 2004,

11, In January 2007, defend’aﬁ!é_@ify of New York adrhinis,tefed anew entry-level
ﬁreﬁghter written examination (“Exam No: 6019, However, defendant City of New Yoik
- contmues o ,appb.i:-m enfry-level firefighters ffom {he'eligibiiity list that was generated from
Fixim No. 2043, and defeidant City of New York has advised the United States that defendaitt
Czty of New Yéi%{iﬂtends 6 use that list in the ap?a‘jniiﬁeﬁt of entry-level fﬁeﬁghtem- until May
2008,

12, Défeiidant City of New York 1ised both Exam No. 7029 and Exam No. 2043 o1 a
“iss/fail basis” As such, only those applicants who passed the written examination wére
eligible to take aphysical perforinanice test (“PPT”).

13, Defendant City of New York also used both Exam No. 7029 aiid Exaii No. 2043
a8 partof its “rank-order” '.ﬁioceﬂs,siﬁg_ of applicants. As such, applicants who passed bothi the
. wntten exﬁtﬁiﬂaﬁf}n anéthc PPT were pié@@dr ofi an eli gﬁxhty Jist in descending rank order of
their cbmbiﬁé?ﬁi wilten examination and PPT scores (“combined score”), plus bontis pomts As:
- the I‘DNY has néeded t6 appoint additional eitry-level firefighters, defendant City of New Yok
has processed apfiticants from the ehgibzhty list in descending rank order, Aspart of that
prc:oe:ssmg,defenﬁant City of New Yotk hias ve'z‘%ﬁ“ed that applicaits meet defendant City of New:

York's other qualifications for appointrhent:



Bxam No. 7029

14, .b:efendant City of New &?tsél’éappdmted approximately 3,207 entry-level
firefighters from dhic eligibility list that resulted from Bxam No, 7029; of whorh 99 (o1 3.1%)
Werebiack and%‘? fo"r 8.4%) were Hispanic.

15.  Déferidant City ofNew-*iféfﬂ;: set the passing score. for Bxam No. 7029 at
'8_4-:':71(‘)5},j The pass tate of whites on thﬁzé@ﬁiﬁaﬁdn%é 89:9%, while the pass rates of blacks
and Hlispanios ort Hat examisiation were only 61.2% and 77.0%, respectively. The differenices in
 pass ratis betweer whites and blacks, aswem :a-s} Berween whites and Hispanics, ae statistically

- significanit:

16, Futihier; amorg those appl Gaints who passed: Exatii No. 7029, the frean score

S of whiles of that examindtion was higherttian the msan examination score of either blacks or

- Hispahics. These différérices in megn seores ate statistically sighificant. Thus; While 57.9% of

- +all white examnatmnpassers scored af ot dbove 95.0; only 31.5% of all blaci& passers and 39.0%

 Hispanie exafiiffiation passers scored dt of above 90.0.

S 7. - Aniong thosé applicdnts swhb passed both Bxam No, 7029 and the PPT and were

e fﬁlglblhty list, thie héan Written examination score of whites was higher than the

U isan --@xarﬁmatibﬁ%core of dither blacks é?f*iiHisiiéﬁi:‘cs. These ‘diffexeixces in miean exatnination

-+ scbres are sHifetically significant, ‘Thus, blacks and Hispanics were under-represented amiong the
-.‘ high.eﬁésmﬁﬁg applicants of the eﬁgihiﬁi{;f list, and Gver-reptesented aifiong the loweradoring

‘applicants. -For example, only 7.3% of black applicants on the eligibility Jist obiairied written

ol



exathination soorss in the 10 20% of all applicants on the eligibility list, 66.0% of black

Gants on the list scored il the bottom 40%; and 42.3% of black applicants on the list scored

:341;_{13:'0&&;;@ zg% .

18, Thise diffsrences dré reflested in the combined scores of whites, blacks and - -

" 30, "Defendant City of New Yotk set the passing score for Bxam No. 2043 at

70,000, Thi pass rae Of whites on that éxarination was 97.2%, while the pass rates of blacks




> 'and Hlspamcs ware only 85.6% and 92, 8%, respectwely These differences n pass rates bemeen

" ‘Whltes and blacks as we}i as between Wh:i ﬁsqud HISPamCS are stattstzcaliy s1gn 1fca11t

oo Furthera among those applmants whe passed Exam No. 2043 ﬂie mean scmre of

Whites on tfh:c exaamnation Was }ngliéf tli:‘a;;;itthe‘;-‘q;am eX‘drnmatlon s60te of é{_therblacks or

‘ " 1@13;20% ofall apphcants on thc lzst, whﬁa 56 6% Gf

Hispanics n the Jist _scored m ihe betm : ‘_4{}% of all apphoants on the list, and 31.8% c)f

" Hispanics or the st scoredi the bt 20%.

93 Thesd differences are reflécted it the combined scores of whites, blacks and
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pi anies WhG Werc ranked of the eh g1b1hiy‘ Izst resultm g ﬁ*om Exam No. 2043; The mean.

cnmblﬁed_ score of Whites who passed Exi 3 No: 2{343 and the PPT was hrgher than the mean’

i edgss_cgl’@. pif-“;exth@;: blacks .Or-_'lﬁigs,pam. : These dszerences in mean combmed scores are

208 C.§ ?009e~2(k)

rank—m der pmcessmg ef apphcants ’WhO passed

smess necesszty anci dees not oiherwxse meet :

' ate impact upon black and H;spamc apphcants -



device with & cutoff score caf 70.000 hasmsulted in disparate impact tipon black and HlSpamC’ S




‘exatninations as pass/fail screéning devices, where such dse of the written’

¢k and Hispaniics, is not job related f¢
ecessity and does not otherwise meet the -+

42US.C. §2000e200%

nts, i1y the seteening and-selection-
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01 ies and practicesa i feﬁdani C1ty of New York descnbed in.




785, In Makeh 2005, Candido Nuses, Roger Grégg and Mareus Haywood, t

sect to'the appoifitment of entry-level §




use’of its written examinations.

‘Plaintiff United States prays for such additional relief'as justice may

with. its costs and: disbursements in this action.
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