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Appellant David M . Hicks, by and through his undersigned counsel, respectfully submits
this notice in fUither response to the Court's December 4, 2013 order regarding its jurisdiction.
On Februruy 20, 2014, detainee Ahmed AI Darbi pled guilty to cettain offenses before a
military commission at Guantanamo Bay, Cuba, pursuant to a pretrial agreement. The agreement
contained a waiver of appeal rights stating, in prut, the following:
I knowingly, voluntru·ily, and expressly waive all rights to appeal my conviction,
sentence, and confinement except as provided in this pru·agraph. In particular,
and without limitation, I may bring a post-conviction claim ~f any sentence is
imposed in violation of the sentencing limitation provisions contained in this
agreement and Appendix A . ... I shall execute whatever documents may be
necessru·y to implement this pru·agraph and any other provision of this agreement
and Appendix A, including Militru·y Commissions Form 2330 and any appellate
rights statements. I shall sign Militru·y Commissions Form 2330 immediately
after the sentence is announced, and then I shall immediately file the signed
Militaty Commissions Form 2330 with the Government. I shall also.fde the
signed Military Commissions Form 2330 with the Convening Authority within 10
days after notice of the action is served on me or my counsel under 10 U.S. C.
§ 950b(c)(4). I further agree that should I or my counsel fail to sign or file such
documents in a timely way and in accordance with 10 U.S .C. § 950c(b), I will not
seek to appeal any prut of my conviction or sentence or petition for a new trial.

United States v. Al Darbi, Offer for Pretrial Agreement«ll 9 (Dec. 20, 2013) (A£10) (emphasis
added) (attached).
This waiver provision underscores the CoUit's authority to heru· Mr. Hicks' s appeal in
two respects. First, by virtue of this agreement the government concedes that an appeal waiver
must be filed with the Convening Authority within 10 days after final action on the sentence. If
it did not recognize in the wake of Mr. Hicks's case that this is the natTow and exclusive method
to waive appeal, the government surely would not have included the post-action filing language
in the Al Darbi pretrial agreement for the first time in any militru·y commission guilty plea
proceeding. Second, as Mr. Hicks addressed in his Januruy 10, 2014 answer brief regarding
jurisdiction (at p.6 n.2) , the waiver in Al Darbi is more nuanced and qualified, and specifically
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a1Jows for appellate review in situations where the sentence imposed is unlawful, than the
blanket waiver provision in Mr. Hicks's pretrial agreement, which is so broad that it purp01ts to
bar appe11ate review under any circumstances and is consequently an unlawful term.
Accordingly, and for the reasons set forth in Mr. Hicks's prior submissions, the CoUJt has
jurisdiction to decide the merits of this appeal and should summarily vacate his conviction.
Dated: February 25, 2014
New York, New York

Respectfully submitted,

1/s/1 J. We11s Dixon
Baher Azmy
J. Wells Dixon
Shayana D. Kadidal
Susan Hu
Center for Constitutional Rights
666 Broadway, 7th Floor
New York, New York 10012
Tel: (212) 614-6464
Fax: (212) 614-6499
bazmy @ccrjustice.org
wd ixon @ccrjustice.org
skadidal @ccrjustice.org
shu @ccrj ustice.org
Joseph Margulies
N01thwestern University School of Law
Roderick MacAtthur Justice Center
375 E. Chicago Avenue
Chicago, I11inois 60611
Tel: (312) 503-0890
Fax: (312) 503-1272
j-margul ies@ law.n01thwestern.edu

Civilian Defense Counsel
-andSamuel T. Morison
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Capt Justin Swick, USAF
Office of the Chief Defense Counsel
1620 Defense Pentagon
Washington, D.C. 20301
Tel: (703) 696-9490 x 181
Fax: (703)
uel.rnrw·oe>n r

Detailed Defense Counsel
Counsel for Appellant David M. Hicks
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CERTIFICATE OF SERVICE
I certify that a copy of the foregoing was sent via e-mail to counsel for Appellee,
including BG MarkS. Martins, USA, and CAPT EdwardS. Wh ite, JAGC, USN, at the Office of
the Chief Prosecutor, on the 25th day of February 2014.

1/s/1 J. Wells Dixon
J. Wells Dixon
Senior Staff Attorney
Center for Constitutional Rights
666 Broadway, 7th Floor
New York, New York 10012
Counsel for Appellant David M. Hicks
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UNITED STATES
V.

)
)
)

)
AHMED MOHAMMED AHMED IlAZA )
ALDARBI
)
ISN 00768
)

U.S. NAVAL STATION

GUANT ANAMO BAY, CUBA
December 20, 2013

OFFER FOR PRETRlAL AGREEMENT
I, AHMED MOHAMMED AHMED HAZA AL DARB I, TSN 00768, am presently the
Accused under Military Cormnission charges, dated December 16,2013. I bave read the
charges and specifications alleged against rre, and they have been explained to me by my
defense counse~ Pro£ Ramzi K.assem and Lieulenanl Theresa Champ, JAGC, U.S. Navy. I
understand the charges and specifications against me, and am aware I have a legal and rroral
right to plead not guilty and to leave the Government with the burden of proving my guilt
be}Qnd a reasonable doubt by legal and competent evidence.
Understanding the above, and under the conditions set furth below, and inconsideration of the
agreement by the Convening Authority to approve a sentence in accord with the limitations set
furth in Appendix A, I offer to plead guilty to all charges and specifications. The term
"Convening Autl10rity'' as used throughout this agreetrent includes any current or future official
so designated by the Secretary of Defense.
I understand that this Offer, if accepted by the Convening Authority, constitutes a binding
agreement. I assert that I am, in fact, guilty oft he offenses to wltich I am offering to plead
guilty. I understand this agreement pennits the Government to avoid presentation in a Military
Commission of sufficient evidence to prove my guilt. I offer to plead guihy because it will be in
my best interest that the Convening Authority grant me the relief set furth above and in
Appendix A. I understand that r waive my right to a trial of the ftlcts and to be confronted by the
witnesses against me, and my right to avoid self-incrimination insofur as a plea ofguiltywitl
incrinrinate me. In making this offer, I state that:
1. I am satisfied with my defense counsel, who have advised me with respect to this Offer, and
consider them competent to represent me in this Military Commission.
2. No person bas made any attempt to furce or coerce me to make this Offer or to plead guilty.
3. My counsel has ful ly advised me of the nature of the charges against me, my right to defend
against them, any defense which might apply, and the effect of the guilty plea tbat I am offering
to make. I fully understand their advice and the meaning, effect, and consequences ofthis plea.
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A.

4. I understand that the Convening Authority's acceptance of this Offer, including Appendix
will transform this Offer into an agreement binding upon me and the Convening Authority.

5. I understand that I may withdraw my guilty plea at any time befOre sentence is announced by
the Military Commission but not after, and that, ifi do withdraw my plea of guilty, the
agreement that may result &om this Offer is canceled. Any such agreement will also be canceled
if any ofthe following occurs:
a. The Military Commission refuses to accept my guilty plea, as set i>rth above, or
either I rmdify or the Military Commission tmdifies my plea to not guilty, or to a
lesser degree of guilt during the trial
b. Either party to the agreement withdraws from the agreement befOre my guilty plea is
accepted by the Military Judge.

c. My failure to agree with the Government on a stipulation of fact as discussed
in paragraphs 16 and I 7 be)ow_
d. The Military Judge fails or refuses to delay the sentencing proceedings in
this case until3 years and 6 rmntbs from the date th: Military Judge accepts my guilty
plea, as set furth in the procedures descnbed in paragraphs 19 and 20 below.
e. The Military Judge fails or refuses to instruct the members that the sentence to
confinement adjudged fur me shall be no less than 13 years and no more than 15 years,
as discussed in paragraph 8 below.
6. I understand the Convening Authority is released from the obligation to approve a punishment
as provided in Appendix A to this agreement i( between tbe announcement of sentence and the
Convening Authority's approval of any sentence, I coiilllli: any offense under tbe M.C.A., or
engage in any conduct that, if committed by a member of the U.S. anned furces, woukl be an
offense under Sections 877 through 934 of Title 10, United States Code. I understand that this
paragraph is subject to the terms of paragraph 15 ofthis Offer.
7. I understand the Convening Authority has no power to affect my status as an alien
unprivileged enemy belligerent, and does not purport to do so by the terms of this agreement.

8. To give effect to my agreement to confinement, and after fulJ and satisfactocy consuhation
with my defense counse~ l agree that, in accordance with R.M.C. 705(b)(1 ), 705(b)(2)(F),
and 1005(e)(1), the Government and I shallpintly request the Military Judge to instruct the
members, prior to deliberation, that the sentence to confinement must be at least 13 years and
may not exceed 15 years, consistent with the consideration contained in Appendix A. I fully
understand that without such instruction by the Military Judge, the Military Commission
members, per R.M.C. I 005(e)(3}, ooukl select a sentence that is greater or less than the agreed
upon range. The period of any approved sentence to confinement shall run from the date that the
Military Judge accepts my guilty plea.
2
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9. I have been informed by my counsel of all my post-trial and appellate rights and fully
understand those rights. I knowingly, voluntarily, and expressly waive all rights to appeal my
conviction, sentence, and confinement except as provided in this paragraph. ln particular, and
without limitation, I may bring a post-convictX:m claim if any sentence is imposed in violation of
the sentencing limitation provisions contained in this agreement and Appendix A I knowingly,
voluntarily, and expressly waive any right to petition the Convening Authority i:>r a new trial
under R.M.C. 1210. I shall execute whatever documents may be necessary to implement this
paragraph and any other provision of this agreement and Appendix A, including Military
Commissions Fonn 2330 and any appellate rights statements. 1 shall sign Military Commissions
Form 2330 inuncdiately after the sentence is annoWlccd, and then I shall immediately file the
signed Military Commissions Form 2330 with the Government. I shall also file the signed
Military Commissions Form 2330 with the Convening Authority within 10 days after notice of
the action is served on me or my counsel under L0 U.S.C. § 950b(c)(4). I further agree that
should I or my counsel fail to sign or file such documents in a timely way and in accordance with
10 U.S. C. § 950c(b), I will not seek to appeal any part of my convict ion or sentence or petition
fur a new trial
10. I also understand that I may have a right to attack the conviction and/or sentence imposed
co UateraUy on the grounds that it was imposed in vi>Iation of the Constitution or laws of the
Unit.ed States, that I received ineffective assistance from my counsel, that the Court was without
proper jurisdiction, or that the conviction and/or sentence was otherwise subject to coUateral
attack. I understand such an attack is usually brought through a motion pursuant to Title 28,
United States Code, Section 2255. 1 have reviewed Section 2255 with my counse~ and
understand my rights under the statute. Understanding those rights, and having thoroughly
discussed those rights with my counse~ I knowingly and vo luotarily waive my right to
collaterally attack my convictbn and/or sentence, except as provided in this agreement.
11. Once my guilty plea is accepted by the Military Commissio~ I will not initiate any lega l
claims against the United States Government, any United States Government Agency or official,
or any civilian or civilian agency regarding my capture, detention, or confinement conditions
priorto myplea. 1 furtheragreeto witbdrawor dismisswithoutprejudiceanypending litigation
regarding my capture, detention, confinement conditions, or alien unlawfu l enemy combatant or
alien unlawful enemy belligerent status. Notwithstanding the fOregoing or any other provision of
this Offer or Appendix A, after 1 have served any unsuspended portion ofan approved sentence
to confinement, 1 retain the right to seek release ftom the appropriate United States autoorities by
challenging my continued detention, if any, through a petition fur a writ of habeas corpus or
other available remedies.
12. 1 waive my right to any discovery be~nd what the Government is ob[jgated to provide
pursuant to R.M.C. 701(b)(l) and 70l(d). I additionally waive any request fur fOrensic or
scientific testing of any physical evidence in the Government's possession. The Government
may d~'Pose of any physical evidence upon completion of any habeas corpus proceedings or
appellate processes not waived by this agreement or otherw1se available to me.
3
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13. 1 agree to cooperate fully and truthfully with the Government. This cooperation includes,
but is not limited to, providing complete and accurate infOrmation in interviews, depositions, and
testinxmy wherever and whenever requested by prosecutors from the Office ofMilitary
Commissions and the United States Department o f Justice, and representatives from United
States law enfurcement agencies, the military, and intelligence agencies while I remain in United
States custody. 1 agree that the Government may interview me without the presence of my
counsel, pro vided that my defense counsel bas received reasonable notice ofthe intent of the
Government to interview me, the opportunity to be present fur such an interview, arx1 my defense
counsel consents to not being present. The Government will provide my counsel with reasonable
notice o:( and the opportunity to be present i>r, any testirrony by me under oath.

14. I agree not to engage in, or materially support, directly or indirectly, hostilities against the
United States or its coalition partners as defined in R.M.C. 103(8), or any other organization that
J know engages in lX>stilities against the United States or its coalition partners.
15. Shoukl 1 commit any additional offenses, befure or after the acceptance of my guilty plea, I

will be subject to prosecution ror those offenses befure any court or rommission having
jurisdiction over me.

16. l have entered into a stipulation of met, including attachments, w:ith the Government
(Attachment A). I understand that 1 have an absolute right to refuse to enter into this stipulation
of fuct; however, I knowingly and voluntarily agree to enter into this stipulation of fact. l
understand that 1 may not ordinarily attack, contradict, or otherwise challenge the stipulation of
fact. Ifl do so, on my own or through counse~ the Convening Authority may withdraw from
this agreement. I have discussed this decision with my counsel ani believe it is in my best
interest to enter into this stipulation of fact.
17. I agree that the stipulation offact and its attachments will be used to determine my guilt and
to assist in determining my sentence. I have read and full y understand the st ipulation of fuct and
have discussed it with my counsel This stipulation of met and its attachments are a fitir and
accuratesummaryoftbe facts supporting all charges and specifications to which I am pleading
guilty. The facts to which I am stipu lating, but o fwhich I do not have firsthand knowledge, are a
fair and accurate summary ofthose fucts to the best of my knowledge, and I aclrnow ledge the
Government could prove those facts beyond a reasonable doubt. The Military Commission may
rely on this document to determine my guilt and to de ermine an appropriate sentence, together
with all matters presented during the pre-sentencing hearing in this case. The Government and r
(through counsel) will offer the stipulation of fuct and its attachments, unopposed. to the Military
Conunission
18. 1 knowingly and vo Juntarily waive the time periods enumerated in R.M.C. 707(a).
19. 1 shall join the Government in requesting that the Military Judge delay the sentencing
proceedings in my case until3 years and 6 nx:mths 1Tom the date the Milltary Judge accepts my
guilty plea, in order to allow me to cooperate with the Government.
4
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20. The Government, in its discretion, may request that the Military Judge schedule my
sentencing proceedings fOr a date sooner than 3 years and 6 n::ontbs from the date the Military
Judge accepts my guilty plea. Should the Government seek to accelerate the date of my
sentencing proceedings in this manner, the Government will notifY my counsel at least 90 da)S in
advance ofthe proposed date hr the pre-sentencing proceeding.
21. l understand that the paoel of members of the Military Commission, and not the Convening
Authority, will determine lbe sentence in accordance with paragraph 8. I also understand that the
offenses to which I am pleading guilty carry the fullowmg maximum penalties, in the absence of
this agreement:
Charge 1:

Confinement fur life;

Charge II:

Confinement fur 20 years;

Charge III:

Confinement fur life;

Charge IV:

Confinement fur life;

Charge V:

Confinement fur 20 years per specification.

22. At the pre-sentencing proceedings, both the Government and the defense may call live
witnesses and present evidence, subject to any rulings by the Military Judge, regarding matters in
aggravation and in extenuation and mitigation.
23. I agree not to offer the live tcstinvny ofany detainee held at United States Naval Station,
GuantanallX> Bay, Cuba, and understand that the Government will similarly oot offer s uch live
tcstiirony.
24. l agree not to seek to retain or present at a pre-sentencing hearing more than two expert

consultants or witnesses at Government expense, a limitation that will also bind the Government.
The Convening Authority will consjder any request by me fur an expert consultant or witness in
accordance with the Rules fur Military Commissions.
25. At the pre~sentencing hearing, I may subrrrit a statement, sworn or unsworn, orally or in
writing, or in some combmation thereof
26. Should I or the Government seek to introduce classified evidence during my pre-sentencing
hearing, M.C.R.E. 505 and 506 will apply.
27. Once this Ofter is accepted, and as a continuing obligation after the Military Judge accepts
my guilty plea, 1 agree that I will not disclose, in any fOrm, in any manner, or by any means, any
infOrmation that I am reasonably on notice as being classified United States Government
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infurmation, except to my cleared defense counsel during the course of their representation of
me, or to the Military Commission as ini>nnation in mitigation at sentencing as provided in
paragraphs 22 and 25 above. I further understand and acknowledge that ifl do make any such
discbsure, it will constitute a material breach ofthe conditions ofthe plea agreement and the
Convening Authority will be free to pursue the remedies fi>r such breach as set i>rth in this
agreement.
28. Pursuant to the Regulatim br Trial by Military CommissiOn, Chapter 12, Sectim 12-7(c),
the Convening Authority agrees to recommend to the Commander, Joint Task Force,
Guantanaroo Bay (JTF-GTMO) that, between the time that J plead guilty and the time that I am
sentenced and fOr as long as l am fuiJy and truthfully cooperating with the Government as
required by this agreement, as determined by the Convening Authority, l continue to be detained

under conditions appropriate i>r law ofwar detainees and no rrore austere than the cond.itions
under which I am presently held. The fuilure ofCommander, JTF-GTMO to act in accordance
with this recommendation will rot render tbe pre-trial agreement voidable and is not grounds i>r
me to withdraw from the pre-trial agreement; the Convening Authority will bave fulfilled his
obligation under this provision by making the request to Commander, JTF-GTMO. I understand
that the Convening Authority has no power to control the location or ronditi>ns ofmy detention
or co nl'lnement, to release me from military or civilian detention or confinement, or to compel
the United States Government to release me from detention as an alien unprivileged enemy
belligerent.
29. As a condih>n precedent to my entry of a plea at my arraignment , tbe Uni1ed States will have
provided me a copy of the diphmatic notes exchanged between the United States and the
Kingdom of Saudi Arabia. These ootes constitute a written agreemmt between the United States
and the Kingdom ofSaudi Arabia concerning the suppon ofboth Governments lOr my transfer to
Saudi Arabia to serve the remainder ofmy approved sentence if 1 comply with the tenns of this
agreement and I request such transfer effective after completing fuur years in United States
custody fi>Uo"" ing the acceptance of my plea. I understand that my transfer to Saudi Arabia is
contingent upon the consent ofthe Kingdom of Saudi Arabia and that this plea agreement does
not and cannot bind the Kingdom of Saudi Arabia to consent to my prisoner transfer request. I
further understand thai any prisoner transfer request may not be acted upon until I actually
submit such a request, and any prisoner transfer request is co mpletely separate :from this pre-trial
agreement that I am entering into with the Convening Authority. 1 understand that, if the
Kingdom ofSaudi Arabia ultimately denies my prisoner transter request, that denial wou1d have
no impact on this agreement, and I would remain bound by this agreement. I understand that the
continuoo service of my sentence will be under the conditions, laws and procedures as
established by the ](jngdom of Saudi Arabia. No other inducements have been made by the
Convening Authority, or any other person, which affect my offer to plead guilty.
30. I have taken into account that other U.S. Governmem agencies have indicared willingness to
positively endorse a request by me, through the Office of the Chief Prosecutor, i>r repatriation to
Saudi Arabia after J have served 10ur years ofconfinemeot in United States custody from the
date the Military Judge accepts my guilty plea if I have met all tbe conditions herein and the
Convening Authority has approved my sentence. However, l recognize that the decision to
6
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accept my transfer is ultimately made by the Kingdom of Saudi Arabia, and this agreement
cannot and does not obligate the Kingdom of Saudi Arabia to grant my request br transfer. No
other inducements have been made by the Convening Authority, or any other person, which
affect my offer to plead guilty.
31 . In further consideration tor the benefit that I am receiving under this pretrial agreement, I
also agree, after I am transferred to Saudi Arabjan custody, never to enter the United States of
America, her territories, possessions, military installations, airspace, consulates, or embassies. If
I enter into any such area, the remaining portion of any approved sentence, if any, shall be
carried out in United States custody, explicitly revoking the provisions of paragraph 28 and
Appendix A of this agreement. I understand and agree that I will also waive any legaJ actions
that may be brought at that time, in any fbrum, as a result of my violation ofthis agreement.
32. If this Offer is not accepted by the Convening Authority, if the Convening AutlKJrity or I
withdraw from this agreement, or if the Convening Authority tenninates this agreement, then this
Offer, the Appendix thereto, the stipulation of fact, and my providence :inquiry cannot be used to
establish my guih concerning any of the offenses with which 1 have been charged in this case.

33. BefOre the Military Judge accepts my guilty plea, l may change or withdraw that plea fur
any reason. After the Military Judge accepts my guiliy plea, but befOre sentence is announc~ I
may seek. permissbn from the Military Judge to cbange or withdraw any portion of my plea, and
the Military Judge, in his or herd iscretion, may permit me to do so. Ifl change or withdraw my
guilty plea, the Convening Authority may terminate this agreement.
34. The statements contained in this Offer and Appendix A contain all the terms, conditions, and
other provisions of my Offer and represent the entire agreement with the Convening Authority.
There are oo other inducements that are not expressly contained in this agreement that affect my
offer to plead guilty. Any rmdification ofthis agreement shall be effective onJy if made in
writing and signed by the Convening Authority and me.
35. The Government agrees that, after the announcement of my sentence by the Military
Co1Tilltission, no ·further criminal charges will be brought against me pursuant to the Military
Commissions Act of2009 fur my conduct in the offenses described mthe stipulation of met that
I have entered into with the Government (Attachment A).

36. I understand that, if any agreement resulting from this 0 ffer is canceled fur any reason stated
above, then this Offer, the Appendix thereto. the stipulation of fact. and my providence inquiry
cannot be used to establish my guilt concerning any of the offenses with w bich I have been
charged in this case.
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This document and Appendix A include all of the terms of this offer to plead guilty and
no other inducements have been made by the Convening Authority or any other person
that affect my offer to plead guihy.

AR~AHMEDHAZA

~24?1. 2ol]
Date

AL DARB!

We certifY we gave the accused the advice referred to above, we explained to him the
elements of the offense(s), and we witnessed his voluntary signature to th~ offer fur
a pretrial agreement.

v

fk..

Zc'l]
Prof Ramzi Kassem
Member of the Bar of the State ofNew York

Date

~~\~
JAG&

91t>1K, \?l
Date

LT Theresa Champ,
USN
Certified under Article 27(b) UCMJ 7

I recommend (acceptance)

"{. (es

t1

Date

(rejectiQ~

ofthis offer.

1t!~~2·Q_
Legal Advisor to the
Convening Authority

The tbregoing instrument, including Appendix A, dated December 20, 2013, is
(f:ejeetedr

ft8 0 5 2014
Date

Paul L. Oostburg Sanz
Convening Authority
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