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QUESTIONS PRESENTED

Section 1350 of Title 28 of the United States Code provides:
“The district courts shall have original jurisdiction of any civil
action by an alien for atort only, coonmtted in violation of the
| aw of nations or a treaty of the United States.” The questions
presented are:

1. Whether Section 1350 creates a private cause of action for
aliens for torts commtted anywhere in violation of the |aw of
nations or treaties of the United States or, instead, is a
jurisdiction-granting provision that does not establish private
rights of action.

2. \Wether, to the extent that Section 1350 is not nerely
jurisdictional in nature, the challenged arrest in this case is

acti onabl e under Section 1350.

(1)
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Pursuant to Rule 12.6 of the Rules of this Court, the
Solicitor CGeneral, on behalf of the United States, a respondent in
this case (No. 03-339), respectfully submts this brief in support
of petitioner Sosa.!

STATEMENT

1. In 1985, Special Agent Enrique Canarena-Sal azar of the
Drug Enforcenent Agency (DEA) was abducted by nmenbers of a Mexican
drug cartel and brought to a house in Guadal ajara, Mexico. He was
tortured there for two days to extract information concerning the
DEA's know edge about the cartel, and then he was nurdered.
Eyewi t nesses placed Al varez-Machain, a Mexican citizen, at the

house whil e Canarena-Sal azar was being tortured. DEA officials

! The United States is a party to this action and filed its
own petition for a wit of certiorari (No. 03-485) seeking review
of the court of appeals’s decisionin this case, raising additional
guestions concerning respondent Al varez-Machain's separate clains
against the United States. On Decenber 1, 2003, this Court granted
the United States’s petition. The United States is filing a
separate brief in No. 03-485.
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bel i eved that Al varez-Machain, “a nedical doctor, participated in
the murder by prolonging Canarena-Salazar’'s life so that others

could further torture and interrogate him” Al varez-Mchain v.

United States, 504 U.S. 655, 657 (1992); see Pet. App. 4a.’

In 1990, a federal grand jury indicted Al varez-Machain for the
torture and nurder of Camarena-Sal azar in violation of, inter alia,
18 U S C 1201(a)(4) and 1203(a) (1988). The United States
District Court for the Central District of California issued a
warrant for his arrest. The DEA attenpted to obtain Alvarez-
Machain’s presence in the United States through inform

negoti ati ons with Mexican officials. Alvarez-Mchain, 504 U S. at

657 n.2 (1992). After those efforts failed, the DEA approved the
use of Mexican nationals, including Sosa, to take custody of
Al varez-Machain in Mexico and transport himto the United States.
Several Mexican nationals, acting at the behest of the DEA, seized
Al varez-Machain in Mexico. Inless than 24 hours, they transported
himto the United States in a private plane, and into the custody
of United States |aw enforcenent officials. Pet. App. 5a.

Al var ez- Machai n noved for dism ssal of the indictnent agai nst
him arguing that he could not be tried in the United States
because his seizure from Mexi co was contrary to international |aw
and the extradition treaty between the United States and Mexi co.
The district court and the Ninth Grcuit agreed, ordering that the

charges be dism ssed and that Al varez-Machain be returned to

> The “Pet. App.” citations in this brief are to the appendi x
to the petition in No. 03-339.
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Mexi co. This Court reversed. Alvarez-Machain s arrest, the Court
hel d, “was not in violation of the Extradition Treaty.” Alvarez-
Machain, 504 U S. at 670. Even if the arrest violated
international |law, the Court further held, Al varez-Machain coul d be
tried in this country. 1bid. The case was renmanded for trial
whi ch took place in 1992. At the close of the governnent’s case,
the district court granted Al varez-Machain’s notion for a judgnment
of acquittal. Pet. App. 6a.

2. 1n 1993, after returning to Mexico, Alvarez-Machain filed
this civil action in the United States District Court for the
Central District of California, asserting tort clains against the
United States, DEA officials, Sosa, and certain unnamed Mexican

civilians. The conplaint sought, inter alia, to hold the United

States |liable for false arrest under the Federal Tort Cl ains Act
(FTCA), 28 U.S.C. 1346(b)(1), 2671-2680, and Sosa liable for an
asserted tort in violation of international |aw He based the
latter claimon 28 U. S. C. 1350 (Section 1350), which is sonetines
referred to as the Alien Tort Statute. The district court
di sm ssed Al varez- Machai n’s FTCA cl ai ns agai nst the United St ates.
However, the court granted summary judgnment for Al varez- Machain on
his claim agai nst Sosa, reasoning that recovery was avail able
because, the court believed, Al varez-Machain' s arrest and detenti on
violated international I|aw. After a trial, the court awarded
$25, 000 i n damages agai nst Sosa for the transborder abduction of
Al varez- Machain and his detention in Mexico. Pet. App. 6a-7a.

3. Alvarez-Mchain and Sosa fil ed separate appeals. In 2001,
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the NNnth Circuit affirmed in part and reversed in part. Pet. App.
109a-139a. The court affirmed “the district court’s judgnment with
respect to [petitioner] Sosa's liability under [Section 1350].”
Id. at 139a. In so holding, the court concluded that Alvarez-
Machain’s “detention was arbitrary and, therefore, violated the
‘law of nations.”” 1d. at 119a. |In addition, the court reversed
the district court’s dism ssal of Alvarez-Machain's FTCA cl ai ns
agai nst the United States and held that Al varez-Machain could sue
the United States for the tort of false arrest. 1d. at 139a.

4. The Ninth Circuit granted rehearing en banc, withdrewthe
initial panel’s decision, and, in a 6-5 decision, reached the sane
result as the initial panel. Pet. App. la-108a.

a. In considering Al varez-Machain’'s clai magai nst Sosa, the
en banc court reaffirmed its prior case | awconcerni ng t he scope of
Section 1350. Pet. App. 8a-1l4a. The court explained that the
Ninth Circuit has “resol ved that [Section 1350] not only provides
federal courts with subject matter jurisdiction, but also creates
a cause of action for an alleged violation of the | aw of nations.”
1d. at 10a. Furthernore, drawing fromits case law, the N nth
Circuit rejected as too “restrictive” Sosa s argunent “that only
vi ol ations of jus cogens norns, as di stinguished fromviol ati ons of
customary international law, are sufficiently ‘universal’ and
‘obligatory’ to be actionable as viol ations of ‘the | awof nations’
under [ Section 1350].” Id. at 1la.

Appl yi ng that understanding, the en banc court held that an

“arbitrary” extraterritorial arrest is an actionable violation of
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i nternational |aw pursuant to Section 1350. The court first
concluded that “there exists a clear and universally recognized
norm prohibiting arbitrary arrest and detention,” relying in
particular on provisions of the Universal Declaration of Human
Ri ghts (Universal Declaration), G A Res. 217A, UN GAOR 3d
Sess., U N Doc. A/810, at 71 (1948); the International Covenant on
Civil and Political Rights (ICCPR), G A Res. 2200A, 21st Sess.,
U. N. Doc. A/6316 (1966); and t he Restatenent (Third) of the Foreign

Rel ati ons Law of the United States. See Pet. App. 25a-26a & n. 18.

The court then concluded that Alvarez-Machain's arrest was
arbitrary, and thus an actionable violation of the | aw of nations
under the Ninth Crcuit’s construction of Section 1350, because,
the court held, the arrest was not authorized by United States or
Mexican law. 1d. at 29a-44a.

b. Judge O Scannl ai n, joined by Judges Ryner, Kleinfeld, and
Tal | man, dissented. Pet. App. 72a-96a. Judge O Scannl ain found
“astounding” themajority’s decision“divin[ing] theentitlenent to
recovery from [ Section 1350]” based on the alleged violation of
international lawin this case. 1d. at 73a. Although he assuned
that sonme violations of international |aw may be acti onabl e under
Section 1350, Judge O Scannlain concluded that a “norni of
International law “to which the political branches of our
government have refused to assent” is not actionabl e under Secti on
1350, and that “[i]t is not the judiciary’s place to enforce such

a normcontrary to their will.” 1d. at 8la; see id. at 80a.
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After considering the actions of the political branches in
this area, Judge O Scannlain concluded that “[t]he United States
does not, as a matter of |aw, consider itself forbidden by the | aw
of nations to engage in extraterritorial arrest, but reserves the
right to use this practice when necessary to enforce its crinmna
| aws. ” Pet. App. 86a-87a (footnote omtted). Regardi ng the
clainmed private right of action, Judge O Scannl ai n observed t hat
the ICCPR “was signed and ratified in 1992 but wth the
under st andi ng by t he Senat e and Executive Branch that [t he rel evant
provi sions] are not self-executing and may not be relied on by
i ndividuals,” and that the political branches have refused to
recogni ze that the Universal Declaration creates “binding |ega
obligations.” 1d. at 87a n.12. Judge O Scannl ain al so concl uded
that “the DEA was well within its del egated powers [under donestic
| aw] when arresting Alvarez.” 1d. at 92a.

In Judge O Scannlain’s view, “[t]he decision to exercise the
option of transborder arrest as a tool of national security and
federal |aw enforcement is for the political branches to nmake.”
Pet. App. 96a. He explained that the political branches, *“unlike
the courts, may be held accountable for any whirlw nd that they,
and the nation, may reap because of their actions. By its judicial
overreaching, the mpjority has needl essly shackled the efforts of
our political branches in dealing with conpl ex and sensitive issues
of national security,” ibid., including, Judge O Scannlain

observed, the “international war on terrorism” 1d. at 72a.
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c. Judge Gould filed a separate dissent. Pet. App. 97a-108a.
He concluded that “this case presents a nonjusticiable political
guestion requiring scrutiny of an executive branch foreign policy
decision.” |1d. at 97a; see id. at 103a-104a.

SUMMARY OF ARGUMENT

The Ninth Grcuit erroneously held that Alvarez-Mchain has
establ i shed an actionabl e cl ai magai nst Sosa under 28 U.S.C. 1350
(Section 1350) for alleged violations of customary international
 aw norns in connection with his arrest in Mexico.

l. The Ninth Crcuit erred, as a threshold matter, in
concluding that Section 1350 is anything other than a grant of
jurisdiction. By its terns, Section 1350 sinmply confers
jurisdiction on the federal courts over a specified class of cases.
It does not expressly confer any private right of action, it
contains no |anguage from which it mght be possible to infer a
private right, and, in particular, it lacks the “rights-creating
| anguage” that is “critical” to the creation of a private right of

action. Al exander v. Sandoval, 532 U S. 275, 288 (2001). The

conclusion that Section 1350 is purely a jurisdictional neasure is
supported by the fact that when Congress originally enacted Section
1350 it did so as part of the legislation that organized the
federal courts and delineated their jurisdiction, and that when
Congress has recodified Section 1350 in the past century, it has,
agai n, done so as part of conprehensive |egislation addressed to

the organization and jurisdiction of the federal courts.
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The history of the usage of Section 1350 also strongly
suggests that it is strictly jurisdictional and does not, as the
Ninth Grcuit held, create a cause of action for the violation of
the |l aw of nations and treaties. Fromits enactnment in 1789 until
1980, Section 1350 was invoked only rarely in the federal courts
and only then as a potential alternative basis for jurisdiction.

It was not until Filartiga v. Pena-lrala, 630 F.2d 876 (2d Gr.

1980), that the nodern conception of Section 1350 -- a far-reaching
cause of action on behalf of aliens for violations of international
| aw anywhere in the world -- took life and then spread. As this
Court has observed in a simlar vein, the nost |ogical reason that
a “revolutionary” new neaning of an “old judiciary enactnent” was
not recogni zed by judges earlier is that “it is not there.” Ronero

v. International Termi nal Operating Co., 358 U. S. 354, 370 (1959).

1. If Section 1350 is interpreted consistent wwth its clear
terms to provide a grant of jurisdiction, and nothing nore, then
there is no basis for finding a cause of action in this case.
Sources of customary international |aw, such as U N resolution
relied on by the Ninth Crcuit, do not renotely provide a basis for
inferring a cause of cation. |Indeed, far fromfinding any intent
to create a cause of action in an Act of Congress, the N nth
Circuit relied on international agreements that the political
branches had refused to ratify, like the Anerican Convention on
Human Ri ghts, or had ratified only on the condition that they were
not privately enforceable, like the ICCPR That judicial exercise

was profoundly out of I|ine wth the separation of powers.
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Li kewi se, nothing in Section 1350 provides a charge to federa
courts to divine a federal comon | aw of the |aw of nations, akin
to the constitutionally grounded practice in admralty.

The Constitution commits to the political branches, and not
the courts, the responsibility for managing the Nation's foreign
affairs. In particular, the Constitution commts to the
Legi slative Branch the authority to “define and punish * * *
O fences agai nst the Law of Nations.” Art. |, §8 8 . 10. That
textual commtnent was based on the Franers’ recognition of the
i ndeterm nate and nal | eabl e nature of custonary international |aw.
The Constitution also proscribes special procedures for the
consi deration and approval of treaties with foreign nations. The
Ninth Crcuit’s decisioninthis case permts a court to circument
those constitutional procedures and to both define the |aw of
nations that is enforceable in a danages action in United States
courts and recognize private rights that are at odds with the
statenents and actions of the political branches in deciding to
ratify treaties, or not, and on what terns.

The nature and variety of suits under Section 1350 that have
proliferated in the lower courts in the tw decades since the
Second Circuit decided Filartiga underscores the potential that
such litigation has for interfering with the conduct of sensitive
diplomatic matters entrusted to the political branches. That
experience nmagnifies the gravity of the separation-of-powers
problens created by the Ninth Crcuit’s construction of Section

1350, and the need for this Court to correct the fundanentally
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m st aken understanding of Section 1350 that has energed in the
| oner courts in the past two decades and that the Ninth Grcuit
applied in this case.

[1l1. The Ninth Grcuit also erred in concluding that Section
1350 applies to alleged torts, such as the one in this case, that
occur outside the United States. The | ongstanding presunption is
that, unless a statute contains a contrary expressi on or touches on
certain special concerns, the statute applies only within the
territory of the United States, or, in limted circunstances, on
the high seas. That presunption is designed to prevent unintended
cl ashes between the |l aws of this country and those of other nations
and, thereby, to prevent international discord. The presunption
accordingly has special force in the context of Section 1350
There is no basis to conclude that Section 1350 establishes a
roam ng cause of action that permts aliens to cone to United
States courts and recover noney damages for violations of
i nternational |aw anywhere around the gl obe.

ARGUMENT

THE NINTH CIRCUIT ERRED IN HOLDING THAT ALVAREZ-MACHAIN HAS

STATED AN ACTIONABLE CLAIM TO RECOVER DAMAGES FOR ALLEGED

VIOLATIONS OF CUSTOMARY INTERNATIONAL LAW NORMS IN CONNECTION

WITH HIS ARREST IN MEXICO

This case (No. 03-339) concerns the proper interpretation and
application of 28 U.S.C. 1350 (Section 1350). What is now Section
1350 originated as part of the Judiciary Act of 1789, ch. 20, 1
Stat. 73, the legislation that laid the foundation for the Nation’s
federal courts. For the next 190 years, that provision was i nvoked

only rarely in federal cases as a potential source of jurisdiction
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and thus remained on the books only as an obscure vestige of the

First Judiciary Act -- “a kind of |egal Lohengrin.” [1T v. Vencap,

Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975) (Friendly, J.). In 1980,
however, the Second Circuit -- the first court of appeals to
expound on Section 1350 -- held that a damages action could be
brought wunder it by Paraguayan citizens against a Paraguayan

official for the alleged torture and killing of a fam |y nmenber in

Paraguay. Filartiga v. Pena-lrala, 630 F.2d 876 (1980).

Since Filartiga, litigation brought pursuant to Section 1350
has proliferated in the Second Crcuit and other federal courts of
appeals, like the NNnth Grcuit, which have concl uded that Section
1350 not only is a grant of jurisdiction, but also creates a cause
of action on behalf of aliens for the violation of customary
international law nornms -- anywhere in the world. That
construction of Section 1350 m sconstrues the role of the courts in
interpreting jurisdictional provisions and, in practical effect,
has thrust the courts into foreign-affairs matters that the
Constitution assigns to the political branches. In this case, for
exanple, the Ninth Crcuit held that an actionable claim exists
under Section 1350 based on the alleged violation of customary
international norns that the court derived from international
agreenents and decl arations that the political branches either have
refused to ratify, or have ratified based only on the condition
that the instrunment is not self-executing and, thus, not privately

enforceable in United States courts. Pet. App. 25a-26a.
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As explained below, the Ninth Crcuit’s understanding and
application of Section 1350 is fundanentally flawed in at | east
three critical respects. First, the ternms, statutory history, and
sparing usage of the provision from 1789 until 1980 conpel the
conclusion that it is purely a jurisdictional provision and, thus,
not a source of any substantive rights. Second, in our
constitutional system a private right of action under federal |aw
nmust stem froman Act of Congress that affirmatively confers such
rights. Such a right of action cannot be furnished by a federal
court drawi ng fromindeterm nate and nmal | eabl e sources of customary
i nternational |aw None of the instruments on which the Ninth
Circuit relied in canvassing international law nornms in this case
renotely provides an adequate basis for inferring a cause of
action. Third, Section 1350 does not apply extraterritorially to
cl ai nrs based on alleged violations of international |aw occurring
in a foreign country. The Ninth Crcuit’s judgnent in this case
accordingly should be reversed.

I. 28 U.S.C. 1350 IS PURELY A GRANT OF JURISDICTION AND THUS
PROVIDES NO BASIS FOR INFERRING A CAUSE OF ACTION

A. This Court Has Refused To Infer A Private Right Of Action
In The Absence Of Specific Statutory Language Creating A

Cause Of Action
1. This Court has recently articul ated the basic principles
governing the determ nation whether a private right of action
exi sts under federal law. First, “[l]ike substantive federal |aw
itself, private rights of action to enforce federal |aw nust be

created by Congress.” Al exander v. Sandoval, 532 U S. 275, 286

(2001). Second, in determ ning whether Congress has created such
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rights, “[t]he judicial task is to interpret the statute Congress
has passed to determ ne whether it displays anintent to create not
just a private right but also a private renedy” -- “[s]tatutory
intent * * * s determnative.” | bid. Third, in divining
Congress’s statutory intent, the Court focuses on the text of the
statute and, inparticular, |ooks for ““rights-creating |anguage.”
Id. at 288. Finally, if the statute does not create a cause of
action, then “a cause of action does not exist and courts may not
create one, no matter how desirable that mght be as a policy
matter, or how conpatible with the statute.” 1d. at 286-287.

In Correctional Services Corp. v. Mal esko, 534 U.S. 61, 67 n.3

(2001), this Court reiterated that it has “retreated from [itSs]
previous willingnesstoinply acause of acti on where Congress has not

provi ded one,” and the Court’s recent decisions in this area of | aw
exenplify that adnonition. In Malesko itself, for exanple, the
Court declined to extend the right of action inferred in Bivens v.

Si x_Unknown Named Agents of Federal Bureau of Narcotics, 403 U S

388 (1971), to a new context, noting that Bivens in turn had relied
on earlier decisions of this court recognizing private rights of
action under federal statutes under a node of analysis that this
Court has since “abandoned.® See 534 U S. at 74-75. See also,

e.qg., Sandoval, 532 U.S. at 293 (Title VI does not create a private

right of action to enforce disparate-inpact regulations); ED C v.
Meyer, 510 U. S. 471, 483-486 (1994) (declining to infer private
right of action under Bivens against a federal agency).

2. A natural corollary to this Court’s refusal to infer a
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cause of action in the absence of rights-creating |anguage is the
Court’s recognition that jurisdictional statutes do not create
causes of action. For exanple, 28 U . S.C. 1332 provides that “[t] he
district courts shall have original jurisdiction of all civil
actions where the matter in controversy exceeds [a certain anmount]
and is between * * * citizens of different states.” But Section
1332 does not contain any rights-creating | anguage and it i s beyond
di spute that it creates no right of action. Rat her, as Justice
Jackson wote for the Court nore than 50 years ago, “[t]he Judici al
Code, in vesting jurisdiction in the District Courts, does not
create causes of action, but only confers jurisdiction to

adj udi cate those arising fromother sources.” Mntana-Dakota Co.

v. Northwestern Pub. Serv., 341 U S. 246, 249 (1951).

Nuner ous deci sions of this Court are to the sane effect. For

exanple, in Touche Ross & Co. v. Redington, 442 U S. 560, 577

(1979), the Court rejected the contention that Section 27 of the
1934 Securities Exchange Act of 1934 (1934 Act), 15 U S. C 78aa,
conferred inference of a private right of action for damages on
behalf of brokerage firm customers for |losses arising from
m sstatenents in financial reports required by Section 17(a) of the
1934 Act, 15 U.S.C. 78qg(a). The Court explained that “Section 27
grants jurisdictionto the federal courts” and “creates no cause of
action of its own force and effect; it inposes no liabilities.”

442 U.S. at 577.° As a result, the Court held, “[t]he source of

® Section 27 of the 1934 Act provides in part: “The district
courts of the United States * * * shall have excl usive jurisdiction
of violations of this chapter or the rules and regulations
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plaintiffs’ rights nust be found, if at all, in the substantive

provi sions of the 1934 Act which they seek to enforce, not in the
jurisdictional provision.” lbid. (enphasis added). Significantly,
i n reaching that conclusion, the Court did “not question the actual

hol ding of [J.l1. Case Co. v. Borak, 377 U S. 426 (1964)]” -- which

the Court has since characterized as exenplifying its prior
willingness to “ventur[e] beyond Congress’s intent” in inferring
rights of action, Sandoval, 532 US at 287 -- but rather
enphasi zed t hat even Borak di d not support recognition of a private

right of action based on a jurisdictional provision of the 1934

Act. 442 U. S. at 577.

The Court has reached a simlar conclusion in construing the
jurisdictional grant in the Tucker Act, 28 U S C 1491, and the
parallel grant in the Indian Tucker Act, 28 U S. C 1498. See,
e.qg., United States v. Navajo Nation, 537 U S. 488, 503 (2003);

United States v. Mtchell, 445 U. S. 535, 538 (1980); United States

v. Testan, 424 U. S. 392, 398 (1976). As this Court recently

reiterated in Navajo Nation, while the Tucker Acts confer

jurisdiction on the Court of Federal Cains, the Acts do not
t hensel ves create substantive rights to noney danmages. Rather, to
state a claim under the Tucker Acts a “plaintiff must invoke a
ri ghts-creating source of substantive |aw’ -- apart fromthe Tucker
Acts -- that itself establishes a private right to damages. 1d. at

503; see Mtchell, 445 U. S. at 538; Testan, 424 U. S. at 398.

t hereunder, and of all suits in equity and actions at | aw brought
to enforce any liability or duty created by this chapter or the
rul es and regul ati ons thereunder.” 15 U S.C. 78aa.
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3. Applying those fundanental principles to the statute at
issue in this case conpels the conclusion that the Ninth Crcuit
erred in holding that “[Section 1350] not only provides federal
courts with subject matter jurisdiction, but also creates a cause
of action for an alleged violation of the | aw of nations.” Pet.
App. 10a. Section 1350 is, as its plain and sinple terns suggest,
a jurisdictional provision -- nothing nore and nothing |ess.

B. The Text And Statutory History Of Section 1350 Establish
That It Is Strictly A Jurisdictional Measure

1. 28 U S.C 1350 states: “The district courts shall have
original jurisdiction of any civil action by an alien for a tort
only, conmtted in violation of the | aw of nations or a treaty of
the United States.” By its terns, Section 1350 confers subject-
matter jurisdictiononthe federal district courts over a specified
category of cases. It does not purport to confer private rights of
action, and it contains no | anguage fromwhich a private right of
action could be inferred, I et alone the sort of “‘rights-creating’
| anguage” that this Court has characterized as “critical” to
determining that Congress intended to create a private right of

action. Sandoval, 532 U S. at 288; see Gonzaga Univ. v. Doe, 536

U S 273, 284 n.3 (2003) (“Were a statute does not include * * *
explicit ‘right- or duty- creating |anguage’ we rarely inpute to
Congress an intent to create a private right of action.”) (citing
provi sions with such right-creating |anguage).

2. The conclusion that Section 1350 grants only jurisdiction

-- and not a private right of action -- is consistent with the



17
terms of its original enactnment in the Judiciary Act of 1789. That
provi sion stated, in pertinent part, that the district courts shalll

have “cogni zance, concurrent with the courts of the several States,

or the circuit courts, as the case may be, of all causes where an
Alien sues for atort only in violation of the | aw of Nations or a
Treaty of the United States.” Ch. 20, 8 9, 1 Stat. 77 (enphasis
added). \When the First Congress net, the term “cogni zance” was
used to connote jurisdiction, i.e., the “judicial authority.” |

Sanuel Johnson, A Dictionary of the English Language (1755)

(“Cogni zance” neans “1. Judicial notice; trial; judicial

authority.”) (1968); 3 WIlliam Bl ackstone, Bl ackstone’s

Conment aries on the Laws of England *42 (Wayne Morrison ed., 2001)

(1783) (Commentaries) (noting that the court of the King’ s Bench

“takes cogni zance both of crimnal and civil causes”). And
Congress used that termthroughout the Judiciary Act of 1789, see
1 Stat. 73-81, which, as this Court has recogni zed, “established
the judicial courts of the United States, and defined their

jurisdiction.” Buzard v. Houston, 119 U S. 347, 351 (1886).

At the sanme tine, the First Congress used denonstrably
different |anguage when it intended to create private rights of
action. For exanple, in An Act for the governnment and regul ation
of Seaman in the nerchants Service, ch. 29, § 5, 1 Stat. 133,
Congress provided that a seaman who abandons his vessel “shall be
liable to pay [the master] all damages * * * and such danages shal
be recovered with costs, in any court * * * having jurisdiction of

the recovery of debts.” Likewise, in one of the first copyright
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statutes, Congress provided that any individual who infringed a
copyright would be “liable to suffer and pay to the said author or
proprietor all damages occasi oned by such injury, to be recovered
by a special action on the case founded upon this act, in any court
havi ng cogni zance thereof.” An Act for the encouragenent of
| eaning, ch. 15, 8 6, 1 Stat. 125-126; see also An Act to pronote
the progress of wuseful Arts, ch. 7, 8 4, 1 Stat. 111 (patent
infringer “shall forfeit and pay to the said patentee * * * such
damages as shall be assessed by a jury * * * which may be recovered
in an action on the case founded on this act”).

3. Congress’s recodifications of Section 1350 from its
original formin the First Judiciary Act into its present formin
Title 28 of the United States Code confirmthat it is just what it
says: a jurisdiction-granting provision. Both tinmes Congress
reenacted and recodified Section 1350 in the past century, it did
so as part of conprehensive |egislation addressed to the
organi zati on and jurisdiction of the federal judiciary, and not as
part of |egislation addressed to the creation (or maintenance) of
private rights of action, nuch less legislation addressed to
foreign policy issues. The Act of March 3, 1911, ch. 231, 36 Stat.
1087, was enacted “to codify, revise, and anend the |laws relating
to the judiciary.” Chapter Two of the Act -- which governed the
“Jurisdiction” of “District Courts” -- stated that “[t]he district
courts shall have original jurisdiction as follows: * * * O al
suits brought by any alien for a tort only, in violation of the

| aws of nations or of atreaty of the United States.” § 24, para.
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17, 36 Stat. 1093. Simlarly, the Act of June 25, 1948, ch. 646,
62 Stat. 869, was enacted “[t]o revise, codify, and enact into | aw
title 28 of the United States Code entitled ‘Judicial Code and
Judiciary.’” Part IV of the Act governed “Jurisdiction and Venue”
of the federal courts. 36 Stat. 927. Chapter 85 of Part IV --
entitled “District Courts; Jurisdiction” -- set forth the current
version of statute found in 28 U S.C. 1350. 36 Stat. 927. The
i mredi ate history of Section 1350 -- the actual statute before the
Court in this case -- thus confirnms the conclusion that it is
solely a jurisdictional grant.
C. The Limited Judicial Experience With Section 1350 From
Its Original Enactment Until 1980 Supports The Conclusion
That It Is Strictly A Jurisdictional Grant
G ven that the plain text of Section 1350 and the statutory
hi story di scussed above point unm stakably to the concl usi on that
it is solely a jurisdiction-granting provision, it is highly
doubtful that any secondary consideration could support the
concl usi on that Section 1350 not only grants jurisdiction, but al so
suppl i es a cause of action. That is especially true given the far-
reaching foreign-policy and fundanmental separation-of-power
consequences of the interpretation -- adopted by courts of appeals
such as the Ninth Circuit -- that Section 1350 supplies a cause of
action for alleged violations of various U. N declarations and
treaties that thensel ves do not supply such aright. See Part 11
infra. In any event, as explained below, the exceedingly rare
i nvocation of Section 1350 (and its statutory predecessors) from

1789 to 1980 powerfully <confirnms that it sinply supplies
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jurisdiction, and not the free-rangi ng cause of action that the
courts of appeals have recognized in the past two decades.

1. Although a great deal has been witten about the history
of Section 1350 since the Second Circuit’s decisionin Filartiga,
not much i s known for certain about the origins or original purpose
of the law. Neither the recorded history of the Judiciary Act of
1789 nor the private witings of the menbers of the First Congress
expound in any depth on the provision. Mor eover, the sparing
I nvocation of the provision from1790 to 1980 confirms that it was
not designed to create the extraordi nary cause of action that was
ostensi bly di scovered by federal courts 190 years after the First
Judiciary Act was passed. Li kewi se, Congress’s decision to
recodify the provision twice -- in 1911 and 1948 -- after 122 and
159 years of relative judicial inactivity belies any claimthat
Congress intended the courts to infer causes of actions fromthe
basic terns of Section 1350's jurisdictional grant.

In the decade foll owi ng t he enact nent of the Judiciary Act of
1789, only two reported cases referred to the statutory provision
now enbodi ed in Section 1350 -- Moxon v. The Fanny, 17 F. Cas. 942
(D. Pa. 1793) (No. 9895); Bolchos v. Darrel, 3 F. Cas. 810 (D. S. C

1795) (No. 1607). Moxon involved the capture of a foreign ship in
United States territorial waters, and Bol chos invol ved the seizure
of slaves on a foreign ship at a United States port. In each case,
the courts considered Section 1350's predecessor only as a

pot enti al alternative basis for exercising subject-natter
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jurisdiction, inadditionto the grant of exclusive jurisdictionin
the First Judiciary Act over admiralty actions.
Then, from 1795 to 1980, provision essentially “lapsed into

desuet ude.” WIlliam R Casto, The Federal Courts’ Protective

Jurisdiction over Torts Committed in Violation of the Law of

Nations, 18 Conn. L. Rev. 467, 468 (1986); see id. at 469 n.7
(citing smattering of reported cases in which federal courts
declined to exercise jurisdiction under what is now Section 1350
during the twentieth century). That changed only in 1980, when t he
Second Circuit issued its decision in Filartiga. Although there
has been sone debate about the scope of the court’s holding in
Filartiga, the Second Crcuit has recently stated that, “[b]y
allowing the plaintiffs’ claimto proceed, the Filartiga Court not
only held that [Section 1350] provides a jurisdictional basis for
suit, but also recognized the existence of a private right of

action for aliens only seeking to renedy violations of customary

International law or of a treaty of the United States.” Flores v.

Southern Peru Copper Corp., 343 F.3d 149-150 (2d Gr. 2003)

(enmphasis in original).

Since Filartiga, litigation asserting clains under Section
1350 for alleged violations of international law -- relating to
events and hunman ri ghts abuses around the gl obe -- has proliferated
inthe federal courts in this country that, like the Ninth Crcuit,
have construed Section 1350 and, through it, cust omary

international law, as a source of private rights enforceable in a

cause of action for damages in United States courts. See Flores,
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343 F. 3d at 149 (“Questions regardi ng the purpose and scope of the
[ATS] did not attract substantial judicial attention until the
| atter part of the Twentieth Century, when the [ATS] was first
recogni zed by a federal appellate court as a viable basis for
relief in Filartiga.”); Pet. App. 9a-10a; note 10, infra.”

2. This Court has previously expressed skepticismabout the
sudden “di scovery of new, revol utionary nmeaning in reading an old

judiciary enactnment.” Ronero v. International Term nal Operating

Co., 358 U S. 354, 370-371 (1959). In Ronero, the Court rejected
a novel assertion of maritime jurisdiction under an 1875 Act of
Congress. Inwiting for the Court, Justice Frankfurter observed:

The history of archeology is replete with the unearthing of
riches buried for centuries. Qur legal history does not,
however, offer a single archeol ogical discovery of new,
revol utionary neaning in reading an old judiciary enactnent.
The presunption is powerful that such a far-reaching,
di sl ocating construction as petitioner would now have us find
in the [Judiciary] Act of 1875 was not uncovered by judges,
| awyers or scholars for seventy-five years because it is not
t here.

* This Court has not considered Section 1350, or any or its
statutory predecessors, in detail. The wunderlying claim in
Argentine Republic v. Anerada Hess Shipping Corp., 488 U. S. 428
(1989), which sought damages for the sinking of an oil tanker
during the Fal kl ands War, was brought under Section 1350. This
Court, however, decided the case on foreign sovereign immunity
grounds and therefore did not consider Section 1350. See id. at
434- 435. In OReilly v. Brooke, 209 US. 45 (1908), the Court
affirmed the di smssal of a conpl ai nt brought by a Spani sh nati onal
who alleged that a nenber of the United States mlitary had
i nproperly extinguished the enol unents of her governnent office in
Havana, Cuba, during the course of the mlitary's occupation of
Cuba under the treaty that ended the Spanish-Anmerican War. The
conpl ai nt asserted jurisdiction under an earlier version of Section
1350. 1d. at 48. The Court found several “technical difficulties”
that supported the dism ssal of the action, including that the
Secretary of War and Congress itself had ratified the alleged act
that served as the basis for the plaintiff’s action. 1d. at 50.
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Id. at 3701-371. That presunption is also “powerful” with respect
to the discovery nade by the Filartiga court in 1980. Indeed, in

t he case of Section 1350, the passage of nearly two centuries, and

not just 75 years, supports the conclusion that Filartiga s
di scovery of a “revolutionary,” new rights-creating dinmension of
Section 1350 was not uncovered earlier because it is not there.
The tim ng of the | ower courts’ discovery of a cause of action
in Section 1350 is particularly striking when viewed in |ight of
t he devel opnments in this Court’s own case | aw concerni ng t he proper
met hod for determ ning whether Congress intended to create a
private right of action. |In Sandoval, the Court enphasized that it
had | ong since abandoned “the understandi ng of private causes of
action that held sway 40 years ago when Title VI [of the Cvi
Rights Act of 1964]” (the statute at issue in Sandoval) was

enacted, pointing to its decision in Cort v. Ash, 422 US. 66

(1975), as the dividing line. 532 U S. at 287. So too, the Court
i n Sandoval rejected the argunent that the fact that a statute was
enacted at a tine when the Court was nore wlling to supply rights
of action that were not anchored in a statute’s text calls for a
different node of interpreting the statute. |d. at 288.

In any event, the general |egal context in which Section 1350
was first enacted is a wholly insufficient basis from which to
infer a private right of action that is not renotely supported by
the text of the statute. See Sandoval, 532 U S. at 288 (“In
determ ni ng whet her statutes create private rights of action, as in

interpreting statutes generally, legal context matters only to the
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extent that it «clarifies text.”) (enphasis added; «citation
omtted). That is especially true given that, as di scussed above,
the First Congress -- like those that followed it -- knew full well
how to use rights-creating |anguage when it wanted to create a
private right of action for danages. See p. _ , supra.

The hi story of Section 1350 after its original enactnment makes
i nference of a cause of action especially inplausible today. As
di scussed above, no reported decision recogni zed a cause of action
based only on Section 1350 in the decade following its origina
enactnent in 1789, or in the following 180 years. Congr ess,
nor eover, twi ce recodified and revised (in m nor ways) Section 1350
in the past century w thout expressing any indication that it
viewed the statute as anything other than a jurisdictional grant.
And, then, only in 1980 -- long after this Court had al ready “sworn
of f the habit of venturing beyond Congress’s intent” in determ ning
when a statute creates private rights, Sandoval, 532 U.S. at 287 --
did a court discover that Section 1350 supplied a cause of action.

D. The TVPA Exemplifies The Type Of Rights-Creating Language
That Congress Uses When It Creates A Cause Of Action

The stark contrast between the jurisdiction-conferring
| anguage of Section 1350 and the rights-creating | anguage of the
Torture VictimProtection Act of 1991 (TVPA), Pub. L. No. 102- 256,
106 Stat. 73 (28 U. S.C. 1350 note), further underscores that the
Ninth Crcuit was fundanmental |y m staken i n concl udi ng t hat Secti on
1350 itself creates a cause of action.

1. The TVPA, which was signed into law in 1992, creates a

cause of action for torture and extrajudicial killing. Section 2
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of the Act -- entitled “ESTABLI SHVENT OF CI VIL ACTI ON' -- provides
that “[a]n individual who, under actual or apparent authority, or
color of law, of any foreign nation,” subjects another individual
to “torture” or “extrajudicial killing * * * shall, in a civi
action, be liable for danages” to the i ndividual or, inthe case of
death, his legal representative. 8§ 2(a), 106 Stat. 73.

Furthernmore, the TVPAis limted in inportant substantive and
procedural respects, illustrating the care that Congress took in
crafting the cause of action, and the kind of accommodati ons that
Congress adopts when it expressly adopts causes of action that
inplicate delicate foreign policy concerns. First, Congress
carefully defined the acts of “torture” and “extrajudicial killing”
that were actionable. § 3, 106 Stat. 73. Second, Congress

indicated a respect for foreign judicial systens and an

appreciation for the difficulty of litigating clains based on
actions overseas by inposing an exhaustion requirenment on
plaintiffs: “[a] court shall decline to hear a claimunder this

section if the claimnt has not exhausted adequate and avail abl e
remedies in the place where the conduct giving rise to the claim
occurred.” 8 2(b), 106 Stat. 73. Third, Congress inposed a 10-
year statute of limtations for clains brought under the TVPA 8§

2(c), 106 Stat. 73.°

® The bill that becanme the TVPA was initially introduced in
1986 but was not enacted until 1991. During the course of its
consideration of the TVPA, Congress, inter alia, narrowed the
definition of torture to accombdate concerns expressed by sone
menbers of Congress and added the exhaustion requirenent and
statute of limtations. See 138 Cong. Rec. S2667 (daily ed. Mar.
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2. In at |east two key respects, Congress’s enactnment of the
TVPA underscores the error of the Ninth Circuit and ot her courts of
appeals in construing Section 1350 to confer a cause of action.
First, the TVPA denonstrates that Congress knows how to create
explicit rights of action for a violation of what is defined as the
| aw of nations when it wants to, and that Congress acts w th great
care in limting the scope of the action and identifying the
actionable violations of the law of nations. The danger of
inferring a cause of action out of text that provides for
jurisdiction and nothing nore is that such text provides no cl ues
as to how Congress woul d have resol ved questions | i ke exhausti on of
| ocal remedies if, contrary to fact, Congress had provided for a
cause of action. Second, the TVPAis |largely superfluous for aliens
if Section 1350 is read to supply the type of cause of action
inferred by the Ninth Circuit for violations of international |aw
because Section 1350 woul d al ready supply a right of action in the
Ninth Circuit to recover damages for alleged acts of torture and
extrajudicial killing. Moreover, an alien would have little

incentive to bring an action under the TVPA or conply with its

exhaustion requirenent when it could file under Section 1350 and

i nvoke t he unbounded cause of actioninferred by the NNnth Crcuit.

3, 1992) (statenent of Senator Gassley); 137 Cong. Rec. S1378
(daily ed. Jan. 31, 1991) (statenent of Senator Specter); 137 Cong.
Rec. H11244-1304 (daily ed. Nov. 25, 1991) (statenent of
Congressman Mazzoli). Thus, the final |egislation was the product
of careful deliberation and conprom se.
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3. Although it noted the disagreenent in the |ower courts
over whether “section 1350 can be used * * * absent an explicit
grant of a cause of action by Congress,” the Senate Commttee
Report stated that the TVPA was not intended to displace Section
1350, and that the cause of action that has been inferred under
that provision “should remain intact.” S. Rep. No. 249, 102d
Cong., 1st Sess. 4-5 (1991) (referring to Judge Bork’s concurring
opinion in Tel-Oen v. Libyan Arab Republic, 726 F.2d 774, 798-823

(D.C. Cir. 1984), cert. denied, 470 U.S. 1003 (1985)); see also
H R Rep. No. 367, 102d Cong., 1st Sess., Pt.1, at 4 (1991).

That legislative history is entitled to no weight in
discerning the intent of the Congress that first enacted Section
1350 nore than 200 years earlier, or of the subsequent Congresses
that reenacted that provision wthout further elaboration. See

Ver nont Agency of Nat’'l Res. v. United States ex rel. Stevens, 529

U S 765, 783 n.12 (2000) (refusing to look to | egislative history
from 1986 setting forth “a Senate Commttee’s (erroneous)
under st andi ng of t he neani ng of the statutory termenacted sone 123

years earlier”); United States v. Carlton, 512 U. S. 26, 39 (1994)

(Scalia, J., concurring). Moreover, as Judge Randol ph recently
observed, “the wi sh expressed in the commttee’ s statenent [about
the TVPA] is reflected in nolanguage Congress enacted; it does not
purport to rest on an interpretation of 8 1350; and the statenent

itself is legislative dictum.” A Odah v. United States, 321 F. 3d

1134, 1146 (D.C. Cr. 2003) (concurring), cert. granted, 124 S. C.
534 (Nos. 03-334 and 03-343) (Nov. 10, 2003). In short, the
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contrast between the terns of Section 1350 and the TVPA says far
nore about the soundness of the Ninth Crcuit’s conclusion that

Section 1350 supplies a private right of action than any statenents

in the legislative history acconpanying the TVPA. °
II. NO CAUSE OF ACTION MAY BE INFERRED FROM CUSTOMARY
INTERNATIONAL LAW NORMS THAT HAVE NOT BEEN AFFIRMATIVELY
ADOPTED AND MADE ENFORCEABLE BY THE POLITICAL BRANCHES
Just as Section 1350 does not itself create a cause of acti on,
a cause of action is not supplied by the instrunents of
international law relied on by the Nnth GCrcuit or, nore
generally, by sonme sort of federal-conmmon-|aw theory. To the
extent that the Ninth GCrcuit inferred a cause of action in this
case directly frominstrunments of customary international | aw such
as U N resolutions, or it did so based on a theory that Section
1350 enpowered it to infer private rights of action from such
instrunents, its decision is also fundanmental ly m staken.
A. The U.N. Declarations And The Other Sources O0Of

International Law Relied On By The Ninth Circuit Furnish
No Basis For Inferring A Private Right Of Action

® Anot her exanple of an Act of Congress that creates a cause
of action for a violation of the law of nations is found in 18
U S. C. 2331, 2333-2334, which was enacted in 1991, Pub. L. No. 102-
572, Tit. x, 8 1003(a), 106 Stat. 4522. Anong other things, that
statute, which contains both crimnal and civil renedi es, provides
that “[a]lny national of the United States injured * * * by reason
of an act of international terrorism* * * nay sue therefor in any
appropriate district court of the United States and shall recover

threefold the damages he or she sustains,” plus the costs of
mai ntai ning the suit. 8§ 1003(a)(4), 106 Stat. 4522 (18 U.S.C
2333). In addition, the law expressly defines “international

terrorism” 8 1003(a)(3), 106 Stat. 4521 (18 U.S.C. 2331(1)), thus
delineating the acts that may subject a defendant to liability.
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1. As discussed above, the first principle of this Court’s
inferred-private-right-of-actioncasesisthat, “[|]ike substantive
federal lawitself, private rights of action to enforce federal | aw

nust be created by Congress.” Sandoval, 532 U S. at 286 (enphasis

added). That principle stens fromthis Court’s recognition “that
the federal |awraki ng power is vested in the | egislative, not the

judicial, branch of governnent.” See Northwest Airlines, Inc. v.

Transport Wrkers Union, 451 US 77, 95 (1981); see 1ibid.
(“[F]ederal courts * * * are courts of limted jurisdiction that
have not been vested with open-ended | awraki ng powers.”). Thus,
t he Court has adnoni shed that, where a “statute that Congress has
passed” does not create a cause of action, “courts may not create
one, no matter how desirable that nm ght be as a policy matter, or
how conmpatible with the statute.” Sandoval, 532 U. S. at 287.

2. The cause of action inferred by the Ninth Circuit inthis
case is conpletely untethered to the requirenent of an unanbi guous

grant of private rights by Congress. The Ninth Crcuit concl uded

that any violation of international law is actionable under its
construction of Section 1350 as long as, in the court’s view, a
customary i nternati onal | awnormhas “achi eved suffi ci ent consensus
to nmerit application by a domestic tribunal.” Pet. App. 10a

There not only is no requirenent that a plaintiff point to an Act
of Congress that is phrased in explicit “‘rights-creating
| anguage, ” Sandoval , 532 U. S. at 288, but, under the court’s view,
there is no requirenent to point to an Act of Congress or treaty

ratifying the alleged international norm nuch |ess to an Act of
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Congress or treaty fromwhich it could be inferred that Congress
intended to create a private right of action.

VWhat is nore, under the Ninth Circuit’s view, a court may
enforce a customary international law normin a suit for danmages
even when, as here, the political branches have affirmatively
declined to ratify an international normor stated that it is not
sel f-executing. 1In other words, the Ninth Circuit did not sinply
assune the role of a common | aw court and “[r]aise[] up causes of
action where a statute has not created them” arole that, as this
Court recently reiterated, is “not for federal tribunals.”
Sandoval , 532 U. S. at 287 (enphasis added). Rat her, the Ninth

Circuit assuned the even nore astoni shing role of inferring causes

of action in spite of the countervailing expressions of the
political branches in specifically decliningtoratify or refusing
to make sel f-executing various sources of international |aw

The Nnth GCircuit apparently viewed Section 1350 as
aut horizing this extraordi nary exercise of judicial | awmmaki ng. But
as expl ai ned above, Section 1350 is ajurisdictional provision, not
a source of substantive rights -- or an extraordi nary aut hori zation
for judicial |awmking that sonehow could trunp even clear
expressions of the political branches. Absent the Ninth Circuit’s
m st aken conception of Section 1350, it is clear that the materials
cited by the Ninth Crcuit do not, and could not, provide a basis

for inferring a private cause of action.’

" This Court’s jurisprudence applying 42 U .S . C 1983
underscores this point. This Court has held that Section 1983 --
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The Ninth Crcuit grounded its finding of an actionable
violation of international |aw on: general provisions of the
Uni ver sal Decl aration of Human R ghts, a non-bi ndi ng resol uti on of
t he General Assenbly of the United Nations; the Ameri can Conventi on
on Human Ri ghts, Nov. 22, 1969, 9 I.L.M 673, to which the Senate
refused to give its consent; the ICCPR, a non-self-executing

treaty; and | anguage of the Restatenent on Foreign Relations, a

treatise on international law. See Pet. App. 25a-26a & nn. 16-18.
Significantly, inratifying the ICCPR (as in ratifying other human
rights treaties), the Senate and the Executive Branch expressly
agreed that the I CCPR woul d not be sel f-executing, sothat it could
not provide individuals with a cause of action in donestic court.
See S. Exec. Rep. No. 23, 102d Cong., 2d Sess. 9, 19, 23 (1992);
138 Cong. Rec. 8068, 8070-8071 (1992). Nothing in those provisions

remotely supplies a basis for inferring a cause of action.?®

whi ch, unli ke Section 1350, contains rights-creating |anguage --
“provides a cause of action for ‘the deprivation of any rights,
privileges, or imunities secured by the Constitution and | aws’ by
any person acting under ‘color of [state law].’” Gonez v. Tol edo,
446 U.S. 635, 638 (1979). In Gonzaga University v. Doe, supra,
however, the Court clarified that “[a] court’s role in dlscernlng
whet her personal rights exist in the 8§ 1983 context should * *
not differ fromits role in discerning whether personal rights
exist in the inplied right of action context.” 536 U S. at 285.
That is, the Court focuses on the statute allegedly violated and
does not accept “anything short of an unanbi guously conferred right
to support a cause of action brought under 8§ 1983.” 1d. at 283.
Section 1350 is solely a jurisdictional grant and, therefore, does
not supply any cause of action. But it is nonetheless instructive
that, even in the Section 1983 context, where a cause of action
does exist, a court is not free to infer “actionable” rights in the
absence of the unanbi guous intent of Congress to confer them

® Other courts of appeals uniformy have recogni zed that the
ICCPR is neither self-executing nor enforceable through
jurisdictiongranting-provisions such as the habeas corpus statute.
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3. The Ninth Circuit’s willingness to rely on custonary
i nt ernati onal law 1is even nore problematic. Cust omary
international |aw, of course, is not created by Congress. Nor is
it even necessarily ratified by the political branches in this
country, which may for a nunber of reasons wish to decline to
commit the Nation to the aspirations, objectives, or obligations
expressed therein. Moreover, customary international is
fundamental ly different fromthe statutory text on which this Court
has fixed the inquiry in determ ning whether a private right of
action exists. As Judge Cabranes recently observed in Flores:

The determnation of what offenses violate customary
international law * * * is no sinple task. Cust ormary
international lawis discerned fromnyriad decisions nade in
nunerous and varied international and donestic arenas.
Furt hernore, rel evant evi dence of customary i nternational |aw
Is wdely dispersed and generally unfamliar to | awyers and
judges. These difficulties are conmpounded by the fact that
customary international law-- as the termitself inplies --
Is created by the general custons and practi ces of nations and
therefore does not stem froma single, definitive, readily
identifiable source. All of these characteristics give the
body of customary international law a “soft, indeterm nate
character,” Louis Henkin, International Law Politics and
Val ues 29 (1995), that is subject to creative interpretation.

See Flores, 343 F.3d at 163-164 n.35 (citing cases); Buell .
Mtchell, 274 F.3d 337, 372 (6th Cir. 2001); United States ex rel.
Perez v. Warden, 286 F.3d 1059, 1063 (8th Cr.), cert. denied, 537
U S. 869 (2002); Beazley v. Johnson, 242 F.3d 248, 267-268 (5th
Cr.), cert. denied, 534 U S. 945 (2001); lgartua De La Rosa v.
United States, 32 F.3d 8, 10 n.1 (1st GCir. 1994) (per curiam,
cert. denied, 514 U. S. 1049 (1995); see also Al _(Qdah, 321 F.3d at
1147 (Randol ph, J., concurring). In addition to the ICCPR, the
Senat e either expressly conditioned its consent on the proposition,
or clearly understood, that the International Convention on the
Elimnation of Al Fornms of Racial Discrimnation, the Torture
Conventi on, and the Genocide Convention would not be
sel f-executing. See 140 Cong. Rec. 14,326 (1994); 136 Cong. Rec.
36,198 (1990); 132 Cong. Rec. 2350 (1986).
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343 F.3d at 154; see id. at 156-158 (discussing potential sources
of customary international |aw).

The i nherently i ndet erm nat e nature of customary i nternational
| aw makes it a singularly ill-suited basis for the creation of
private rights of action. Nor, even under the Ninth Circuit’s view
of Section 1350, does the idea of judges searching through
unratified treaties and ot her sources of custonmary international
| aw docunent s to di scover private rights have anythingto recommend
it. Indeed, if courts really had such an extraordi nary power, then
there would be little point inthe close scrutiny givento treaties
and ot her international conventions by the Senate and Executive in
determining whether to ratify a treaty or adopt a reservation
indicating that atreaty confers no self-executing rights. But the
ratification process routinely occurs wi thout apparent recognition
that the political branches’ judgnents could be effectively
circumvented by courts applying Section 1350.

Moreover, the Ninth Circuit’'s asserted power would grant
courts carte blanche to create private rights. Not only does the
mur Ky nature of customary i nternational | awnecessitate protracted
l[itigation over the scope and contours of such law, but it means
that the deternination whether a private right of action exists --
under the Ninth Circuit’s position -- depends on a nmalleable
concept that may vary from one case, or court, to the next. In
short, permtting the courts to infer causes of actions from
sources of customary international law is likely to lead to

uncertainty and unprincipled decision-naking -- precisely the



34
environnent that this Court has sought to elimnate inits recent
deci si ons enphasi zing that it has “sworn of f the habit of venturing
beyond Congress’s intent” in deciding when an Act of Congress
creates a cause of action. Sandoval, 532 U S. at 287.
4. Nor, especially given this Court’s decisions on the role

of federal courts since Erie RR Co. v. Tonpkins, 304 U S. 64

(1938), and the text of Article I, 8 8 Clause 10 of the
Constitution, is there any basis for interpreting Section 1350 as
aut horizing courts to fashion a federal common | aw of the | aw of
nations akin to admralty. Although “[a] narrow exception to the
[imted |awraking role of the federal judiciary is found in

admralty,” Northwest Airlines, 451 U S. at 95, that role has a

textual foundation in the Constitution itself. As the Fourth
Circuit recently explained, Article Ill's reference to “all Cases
of admiralty and maritinme Jurisdiction” has |ong been read as
authorizing “the federal courts to draw upon and to continue the
devel opment of the substantive, common law of admralty when

exercising admralty jurisdiction.” RMS. Titanic, Inc. v. Haver,

171 F.3d 943, 961 (4th Cir. 2000); see also United States .

Flores, 289 U S. 137, 148 (1933) (Section 2 of Article Ill *has
been consistently interpreted as adopting for the United States the
systemof admiralty and nmaritine law, as it had been devel oped in
the admralty courts of England and the Colonies”). There is no
simlar grant of authority in Article Il with respect to the | aw

of nations in general. To the contrary, as discussed next, the
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power to define and | egislate offenses against the | aw of nations
is assigned to Congress in Article | (8§ 8, d. 10).

Nor, unlike the situation in admralty, was there a pre-
constitutional history of nore than 1000 years of specialized
courts enforcing international |aw norns relating to human rights.
And nor, again unlike admralty, is there any robust tradition of
federal courts devel oping and applying the |aw of nations under
Section 1350. |In contrast to the volunes of admralty cases that
filled the dockets of the early federal courts, there are, as
di scussed in Part 1.C above, just two reported cases from the
founding era in which courts referred to Section 1350 as a
potential basis for jurisdiction. Then, from1795 to 1980, what is
now Section 1350 lay fallow. Surely if Congress intended courts to
devel op an el aborate federal common law -- including a cause of
action -- under Section 1350 for violations of the | aw of nati ons,
it would have made some comment to that effect when it twce
recodi fied the provision during the past century in the face of
such judicial inactivity.

In any event, this Court has adnonished that, “[e]ven in
admralty, * * * where the federal judiciary’ s | awraki ng power may
well be at its strongest, it is our duty to respect the wll of
Congress.” 451 U S. at 96. The Ninth Crcuit’s decision in this
case assunes the authority to infer actionable private rights from
sources of customary international |law w thout regard to the “wl|l

of Congress.” In other words, even from the perspective of the
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constitutionally unique harbor of admralty, the Ninth Crcuit’s
deci sion is unfounded -- indeed, unheard of.

B. Judicial Inference Of A Private Right Directly From
Sources Of Customary International Law Is Fundamentally
Inconsistent With The Constitution’s Separation-Of-Powers

The Ninth Crcuit’s conclusion that a court nay recognize

private rights of action based on customary i nternational | awnorns
directly contravenes settl ed separation-of-powers principles.

1. As this Court has long recognized, the Constitution

commits “the entire control of international relations” to the

political branches. Fong Yue Ting v. United States, 149 U.S. 698,

705 (1893); see, e.g9., U S Const. Art. |, 88, Cs. 3, 10, 11, 12,
13; Art. 11, § 2; see also Cetjen v. Central Leather Co., 246 U S.

297, 302 (1918) (“The conduct of the foreign relations of our
Governnent is commtted by the Constitution to the Executive and
Legislative -- the political -- Departnents.”). It is the “plenary
and exclusive power of the President as the sole organ of the
federal governnent in the field of international relations” to
deci de the “inportant conplicated, delicate and mani fol d probl ens”

of foreign relations. United States v. Curtiss-Wight Export

Corp., 299 U. S. 304, 319, 320 (1936); see also Anerican Ins. Ass’'n

v. @Granendi, 123 S. . 2374, 2386 (2003) (“Nor is there any
guestion generally that thereis executive authority to deci de what
[foreign] policy should be”). In light of the Constitution’s
textual conm tnment of the responsibility for international affairs
to the political branches, this Court traditionally has cautioned

agai nst the exercise of judicial authority that would interfere
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with that responsibility. Indeed, the Court has acknow edged t hat
foreign policy is “of a kind for which the Judiciary has neither

aptitude, facilities nor responsibility.” Chicago & So. Air Lines,

nc. v. Waterman S.S Corp., 333 U. S, 103, 111 (1948).

2. The Constitution nmakes explicit which Branch has the
authority to “define and punish * * * O fenses agai nst the Law of
Nations” -- Congress. US Const. Art. I, §8 8, d. 10. The
original draft of the Constitution nerely gave Congress the
authority to puni sh, and not to define, of fenses agai nst the | aw of
nations. During the debate on the Constitution, Janmes Madi son and
Ednond Randol ph “noved to insert, ‘define & before ‘punish.’”” 2

The Records of the Federal Convention of 1787, at 316 (Max Farrand

ed., 1911). In so noving, Mdison enphasized the need for
“uniformty” and “stability inthe law in this area, and proposed
that the solution was “to vest the power proposed by the term
‘define’” in the Natl. legislature.” [|bid. Wen the Constitution
reached the conmttee on style, Gouverneur Mrris supported a
simlar revision, enphasizing that “[t]he word define is proper
when applied to offences in this case; the | aw of (nations) being
often too vague and deficient to be a rule.” 1d. at 615.

More t han 50 years |l ater, Justice Story recounted the Framers’
w sdom in granting that power to Congress. He observed that
“[o] ffenses against the | aw of nations are quite * * * jnportant,
and cannot with any accuracy be said to be conpl etely ascertai ned,
and defined in any public code, recogni sed by the common consent of

nations.” Comentaries on the Constitution of the United States §
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565, at 407 (Ronald D. Rotunda & John E. Nowak eds. 1987). He
added that, “as to offenses against the | aw of nations, there is
peculiar fitness in giving to congress the power to define, as well
as punish,” and “there is not the slightest reason to doubt, that
this consideration had very great weight with the convention, in
produci ng the phraseol ogy of the clause.” 1bid.

As Judge Randol ph recently observed in recounting the sane
constitutional history, the “define and punish” clause “makes it
abundantly clear that Congress -- not the Judiciary -- is to
determ ne, through | egi slation, what international |awis and what
vi ol ati ons ought to be cognizable in the courts.” Al Odah, 321
F.3d at 1147 (concurring). Furthernore, the First Congress did not
hesitate to exercise that authority. A year after it passed the
original version of Section 1350, it codified as part of the first
crim nal code the three classic of fenses agai nst the | aw of nati ons
identified by Blackstone -- piracy, violating the right of safe
conduct, and assaults on anbassadors. See 1 Stat. 113-115, 117-

118; see also 4 WIIliam Bl ackstone, Commentaries *67-*68 (“The

princi pal of fences against the | aw of nati ons as ani nadverted upon
by the nunici pal | aws of England are of three kinds; 1. Violation
of safe-conducts; 2. Infringenent of the rights of anbassadors;
and, 3. Piracy.”). Mre recently, Congress exercised that sane
authority in carefully defining the “torture” and “extraj udici al

killing” that it expressly made acti onabl e under the TVPA. See S.
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Rep. No. 249, supra, at 5-6 (listing Art. I, 8 8 . 10 as one of
the constitutional bases for the TVPA).®

Significantly, when Congress focuses its attenti on on enacting
| aws that punish or redress violations of the law of nations, it
frequently defines the offense or cause of action with precision
that is not typically found in customary international |aw nornmns.
For exanple, the definitions that Congress adopted in the TVPA --
after years of consideration -- for “torture” and “extrajudicial
killing” are nore precise than statenents found in provisions of
customary international |aw and track the definitions adopted by
the Senate’s understanding of the requirenments of the Torture
Convention (Convention Against Torture And O her Cruel |nhuman or
Degradi ng Treat ment or Puni shnment, S. Treaty Doc. 100-20 (1988), 23
|.L.M 1027 (1984), as nodified, 24 I.L.M 535 (1985)), which the
Senate adopted as a condition to the Senate’s consent to that
treaty. Simlarly, in the Genocide Convention | nplenentation Act
of 1987, Congress nmde genocide a federal crimnal offense. 18
U S. C 1091-1092. 1In doing so, however, it explicitly defined the

of fense, 18 U.S.C. 1091(a), and carefully limted it by specifying,

°® Congress has nore frequently exercised this authority in the
context of defining crimnal offenses against the |aw of nations
than in defining privately actionable offenses in the civil
context. But the considerations that |led the Franers to vest in
Congress the authority “to define” the of fenses agai nst the | aw of
nations -- nanely, the indeterm nate nature of the | aw of nations
and the need for clarity and uniformty in defining such law --
apply to the definition of offenses agai nst the | aw of nations that
may be actionable in a private suit for damages in the United
St at es. | ndeed, as explained in Part 11.C below, such damages
actions may directly interfere wth foreign policy objectives and
t hus squarely inplicate the concerns that led the Framers to vest
this inportant power in the Legislature.
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inter alia, that it applies only to acts commtted within the

United States or by United States nationals, 18 U. S.C. 1091(d), and
that it does not “creat[e] any substantive or procedural right
enforceabl e by | aw by any party in any proceeding,” 18 U. S.C. 1092.

Nor do statenments in pre-Erie decisions of this Court,
concerning the interrel ati onshi p between i nternati onal | awand t he
| awof this country support the Ninth Circuit’s radically different
view of the role of the courts in these sane types of matters in

sui ts brought under Section 1350. In The Paquete Habana, 175 U. S

677 (1900), this Court observed that “[i]nternational lawis part
of our | aw, and nust be ascertai ned and adm ni stered by the courts
of justice of appropriate jurisdiction as often questions of right
dependi ng upon it are duly presented for their determ nation.” [d.

at 700.' See also, e.qg., United States v. Snmith, 18 U S. (5

Wheat .) 153 (1820) (piracy action). But The Paguet e Habana Court’s

observation does not address the question of when questions of
International law are, in fact, “duly presented.” The N nth
Circuit’s conception that Section 1350 duly presents questions of
i nt ernati onal law by making any violation of customary
international law actionable is profoundly flawed and would

routinely generate the potential for judicial pronouncenents at

Y The Paquete Habana involved an appeal from an order

condemi ng two fishing vessels and their cargoes as prizes of war,
l.e., a classic type of proceeding within the “admralty and
maritinme jurisdiction” of the federal courts. 175 U S. at 680.
After exam ning sources of customary international |aw, the Court
concluding that fishing vessels generally “are exenpt from the
capture of war,” and thus held that the vessels’ capture was
w t hout cause. 1d. at 708, 714.
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odds with the policies of the political branches on matters of
foreign policy which courts seek to avoid. ™

Equal 'y i nportant, the statenent quoted above fromThe Paquete

Habana was i mredi ately fol |l owed by | anguage i ndi cati ng that a court
may properly ook to international |aw norns only “where there is
no controlling executive or legislative act.” 175 U. S. at 700. A
ratified treaty acconpani ed by an express declaration that it is
not self-executing is plainly such a controlling act. So too, the
exi stence of a treaty or convention that has been ratified by sone
nati ons and even signed by the United States (but not yet ratified)
falls in the sane category. And U N General Assenbly resolutions
are not binding on nenber nations, and require further action by
the nmenber states before they can create any enforceable rights.
In short, the decision below effectively underm nes the critical
role of the political branches in determning the extent to which

international |aw has “controlling” effect in this country.™

' The precise status of The Paquete Habana's statenent after
Erie is a subject of considerabl e debate. See Sanpson, 250 F. 3d at
1153 n.4 (summarizing debate). But however that debate is
ultimately resolved, nothing in the decision supports either the
Ninth Crcuit’'s interpretation of Section 1350 as sonet hi ng ot her
than a jurisdictional grant or the practice of inferring private
causes of action directly fromcustomary international |aw.

2 That does not mean that international |aw can play no role
in adjudicating disputes that are otherw se properly pending in
federal court pursuant to an Act of Congress that creates a cause
of action. Wen such an issue is “duly presented,” a court nay
properly consult international |[|aw. But such reference to
international law is a fundanentally different endeavor than
inferring a cause of action in the first instance based solely on
a court’s assessnent of customary principles of international |aw
The former is a judicial task. The latter is one that the
Constitution unanbi guously vests in the political branches.
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3. The Constitution also establishes special procedures for
t he consideration and ratification -- by the political branches --
of treaties. See U S. Const. Art. Il, 8 2, d. 2. As this Court
has held, a non-self-executing treaty “addresses itself to the
political, not the judicial department; and the | egislature nust
execute the [treaty] before it can becone a rule for the Court.”
Foster v. Neilson, 27 US. (2 Pet.) 253, 314 (1829) (Marshall,
C.J.). Moreover, even when atreaty is self-executing, it does not
typically confer a private right of action; rather, it neans only
that it is “regarded in courts of justice as equivalent to an act
of the legislature.” |bid.

The constitutionally prescribed process for ratifyingtreaties
ensures that the political branches scrutinize the United States’
international obligations or declarations before commtting to
t hem Since Wrld War |1, nunerous international human rights
treati es have been proposed and assented to by other nations. The
political branches of the United States Governnment have declined to
ratify several of these treaties, such as Anmerican Convention on
Human Rights, that were relied on by the Ninth Crcuit in this
case. Pet. App. 26a & n.17. Even when they have chosen to ratify
such instrunents, the President and the Senate have frequently
conditioned ratification on express reservations, understandings,
or declarations that, inter alia, specify that the treaties are not
sel f-executing under donestic law and, therefore, do not create
privately enforceable rights. For exanple, as noted above, when

the Senate consented to the Torture Convention in 1990, it did so



43

only after attaching a nunber of conditions to its ratification,
i ncludi ng those specifying that the substantive provisions of the
Convention were “not self-executing.” See S. Exec. Rep. No. 30,
101st Cong., 2d Sess. 30-31 (1990). Simlarly, in ratifying the
| CCPR, the Senate and the Executive stated that 1CCPRis not self-
executing. See S. Exec. Rep. No. 23, 102d Cong., 2d Sess. 9, 19,
23 (1992); 138 Cong. Rec. S4781, S4783-84 (daily ed. Apr. 2, 1992).
The political branches took those actions w thout any apparent
understanding -- let alone recognition -- that Section 1350 could
be read as a basis for overriding those carefully considered
judgnments. That omission reflects the true nature of Section 1350
as a jurisdictional grant, rather than a massive oversight on the
part of the political branches.

The Senate and the President do not always specify their
reasons for stating that international conventions do not give rise
to privately enforceable rights. However, a nyriad of factors are
properly considered by the political branches in deciding whether
to express such reservations or conditions on the United States’
ratification of an international agreenent. They include the
possibility of enbarrassnment to allies in actions filed in our
courts, the potential for friction with other nations that the
United States i s seeking to influence through di pl omati c neans, and
t he negative consequences for the United States and its officials
if they were subjected to reciprocal suits in foreign courts. The
Ninth Circuit’s decision provides the courts with an ill-defined

power to override those policy judgnents, even though the courts
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have no responsibility or capability to judge the inpact that their
actions may have on other foreign policy objectives.

The political branches coul d reasonably concl ude, for exanpl e,
that injuries to United States citizens abroad shoul d be resol ved
t hrough di pl omatic channels, in which executive branch officials
can seek redress consi stent with broader foreign policy objectives,
rather than through litigation. The Ninth Crcuit approach creates
the sanme potential for friction through suits filed by aliens in
United States courts. | ndeed, the Ninth Crcuit would provide
aliens vastly superior rights to sue for danages for alleged
violations of the law of nations than are available to United
States citizens -- in the United States’ own courts. See A (Odah
321 F.3d at 1146 (Randol ph, J, concurring). But if the executive
branch can Iimt the litigation rights of citizens to pronote
foreign policy objectives, it would seemto followa fortiori that
the rights of aliens in our courts can be limted, unless and until
the political branches authorize a particul ar cause of action.

4. The role that the Ninth Crcuit assunmed for the courts in
applying Section 1350 in this case is fundanentally inconpatible
with the constitutional comm tnent of those powers to the political
branches. The Ninth Circuit’s position transforns Section 1350
into a roving license for the Federal Judiciary to define the
of fenses against the law of nations that are actionable in this
country in a manner that i s not anchored i n the positive enactnents
of the political branches of the United States Governnment -- and,

i ndeed, as the Ninth Circuit’s decision in this case denonstrates
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(see Pet. App. 25a-26a), may actual ly contradi ct those enact nents.

The Ninth Circuit’s decision accordingly transgresses fundanent a
and textually comm tted separation-of-powers principles.

To permit Article Ill courts, in the absence of a governing
Act of Congress, to discover private rights of action in the
vagaries of customary international |law also is anti-denocratic
just as it would be to permt Article Ill courts to rai se up causes
of action from sources of donestic |aw when Congress has not
conferred them See Al (dah, 321 F.3d at 1148 (Randol ph, J.,
concurring). By contrast, the political branches are directly
accountable to the people for foreign policy decisions nade on

their watch. Moreover, as John Jay explained in The Federalist No.

64 in discussing the treaty power, one of the reasons that the
Constitution vests that power in the Executive and the Senate,
i.e., in the political branches, is that electors are likely to
choose the Presi dent and Senators “who best understand our nati onal
Interests,” “who are best able to pronote those interests, and
whose reputation for integrity inspires and nerits confidence.”
See also Pet. App. 96a (O Scannlain, J., dissenting) (political
branches, unli ke courts, “may be hel d account abl e f or any whirl w nd
that they, and the nation, may reap because of their actions”).
Al t hough the political branches cannot control the devel opnent
of customary international l|law, they can seek to influence the
devel opnent of that |aw through diplomatic and mlitary neasures,
formal pronouncenents, negotiation of international agreenents, and

t he announcenent of reservations or conditions to the ratification
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of such agreenents, or to general standards of international |aw
that may be asserted by other nations. Both the President and the
Congress are held directly accountable through the political
processes for the treaties that they ratify and the |egislation
that they enact, such as the TVPA, defining or providing for the
private enforcenment of specific offenses against the |aw of
nations. By contrast, as Judge Randol ph recently observed, “[t]oO
have federal courts discover [custonmary international |aw] anong
the witings of those considered experts in international |aw and
in treaties the Senate may or nay not have ratified is anti-
denocratic and at odds with principles of separation of powers.”
Al Qdah, 321 F.3d at 1148 (concurring).

C. The Litigation Under Section 1350 That Has Proliferated
In The Federal Courts In The Past Two Decades Underscores
The Gravity Of Those Separation-Of-Powers Problems
In nore practical terms, the Section 1350-driven litigation
that has spread in the federal courts since Filartiga illustrates
t he manner -- and extent -- to which permtting courts to recognize
private rights of acti on based on their own assessnent of customary
I nternational law is inconpatible with the textual conm tnent of
the control over international relationstothe political branches.
I ndeed, the mpjority belowitself acknow edged that “i nternati onal
human rights litigation under [Section 1350] inevitably raises
issues inplicating foreignrelations,” Pet. App. 18a, and that this
case itself “raises difficult and politically sensitive issues

connected to our foreignrelations,” id. at 14a n.7; see id. at 3a

(This litigation *“inplicates our country’'s relations wth
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Mexi co.”). The state of affairs in the wake of Filartiga
denonstrat es the magni tude of the error in construing Section 1350
(or U N declarations) as creating a cause of action for damages
for violating judicially-defined standards of international |aw

1. In nunerous cases, the assertion of clains under Section
1350 in the aftermath of Filartiga has directly enbroiled United
States courtsindifficult and politically sensitive di sputes that,
In many instances, are confined to foreign nations. Filartiga
itself involved a suit brought by Paraguayans alleging torture by
Par aguayan officials in Paraguay. Since then, suits under Section
1350 have called on the federal courts to entertain suits based on
an alleged terrorist attack by the Palestine Liberation
Organi zation on a bus in lIsrael, Tel-Oen, 726 F.2d at 775;
Argentina’ s destruction of an oil tanker during the Fal kl ands \War,

Argentine Republic v. Anerada Hess Shi ppi ng Conpany, 488 U.S. 428

(1989); genocide and war crines in connection with the conflict in
Bosnia, Kadic v. Karadzic, 70 F.3d 232 (2d Cr. 1995), cert.
denied, 518 U S 1005 (1996); environnental pollution by a US

m ning conpany in Peru, Flores v. Southern Peru Copper Corp., 343

F.3d 140 (2d Cr. 2003); and war crines by the Japanese agai nst

Japanese and Korean confort wonen during World War |1, Hwang Geum

Joo v. Japan, 332 F.3d 679, 687 (D.C. Gir. 2003)."® Although many

** See al so, e.qg., Bano v. Union Carbide, 273 F.3d 120, 127-130
(2d Gr. 2001) (suit by victinms of an accident at a chem cal plant
in India against the U S. owner of the plant; Section 1350 clains
barred by Indian judicial settlenent orders); Bigio v. Coca-Cola
Co., 239 F.3d 440, 447-449 (2d Cr. 2001) (suit by Canadian
citizens and their Egyptian corporation against Del awar e
corporations alleging that the defendants purchased property
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actions under Section 1350 are dismissed prior to trial on various
grounds, such as foreign sovereign inmunity, the nmere filing of
such litigation can raise serious international relations issues
and difficulties for the governnents of the foreign countries or
officials involved in such suits, as well as the United States
Government. The State Department has received numerous protests

about these actions fromforeign governnents.

unlawful Iy seized fromthe plaintiffs by the Egyptian government
because the individual plaintiffs were Jew sh; Section 1350 claim
rej ected because the conplaint did not allege violations of the | aw
of nations by the defendant corporations); Wwa v. Royal Dutch
Petroleum Co., 226 F.3d 88, 103-108 (2d Cir. 2000) (suit by
Ni gerian citizens against two foreign conpanies alleging that the
conpanies participated in human rights abuses against the
Ni gerians; case remanded for further consideration of forum non
conveni ens notion), cert. denied, 532 U S. 941 (2001); Beanal v.
Freeport-MMran, Inc., 197 F.3d 161, 164-169 (5th Gr. 1999) (suit
by Indonesian citizens against |ndonesian corporations for
environnmental abuses, human rights violations, and genocide;
Section 1350 clai mrejected because all egations did not rise to the
|l evel of wviolations of the law of nations); In re Estate of
Ferdi nand E. Marcos Hunman Rights Litigation, 25 F.3d 1467 (9th Cr
1994) (class action by Philippine citizens agai nst forner President
Marcos and his famly; Section 1350 clains allowed to proceed),
cert. denied, 513 U S. 1126 (1995); Koohi v. United States, 976
F.2d 1328, 1333 n.4 (9th Cir. 1992) (suit by famlies of those
onboard a civilian aircraft erroneously shot dowmn by a US.
war shi p; Section 1350 clainms dism ssed because it does not waive
sovereign inmmunity), cert. denied, 508 U S. 960 (1993); Coldstar
(Panama) S.A. v. United States, 967 F.2d 965, 967-969 (4th Cr.
1992) (suit for damages stenming fromlooting, allegedly caused by
the lack of U.S. police protection in the wake of the U. S. invasion
of Panama; Section 1350 claimrejected because Section 1350 does
not waive sovereign immnity); Saltany v. Reagan, 886 F.2d 438
(D.C. Gr. 1989) (per curiam (suit by Libyan citizens for danmages
caused by the 1986 U. S. air strikes on Libya; clains sunmarily
di sm ssed); Sanchez-Espi noza v. Reagan, 770 F.2d 202, 206-208 (D.C.
Cir. 1985) (Scalia, J.) (suit by N caraguan citizens and residents,
anong others, against U S. officials and alleged paramlitary
trainers for tortious injuries caused by the Contras; Section 1350
claim rejected on the grounds that Section 1350 does not reach
private, non-state conduct, and that even if it applied to state
conduct, a suit was precluded by sovereign imunity).
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Sonme suits are filed against corporations or individuals who
allegedly aided and abetted the unlawful acts of foreign
governments. In those cases, the legality of the alleged conduct
of a foreign governnent nay be adjudicated even though that
governnment is not represented in the litigation. In other cases,
the suit is filed directly against a foreign governnent or its
officials with little prospect of recovering (or enforcing) any
judgnment in light of sovereign immunity principles. A primry
notivation for filing such suits appears to be sinply to obtain a
public judicial forumin the United States to air internationa
human rights grievances to the world.

Section 1350 litigation may inplicate and inflane
i nternational tensions or disagreenents over highly sensitive
matters in several different respects. First, courts my be
required to resolve factual disputes over the responsibility for
al | eged human rights abuses, a task conplicated by the fact that
nost Section 1350 action involve events that allegedly occurred in
foreign countries. Second, the entry of judgnent (or even
di sm ssal of actions) nmay create the inpression to the citizens of
other nations -- who are not famliar wth the Anmerican
constitutional system or Section 1350 -- that the United States
Governnment has taken sides in an internal dispute, even where the
Executi ve Branch has not spoken directly on a question. Third, and
per haps nost fundanentally, in resolving such disputes, federa

courts have construed and nmade pronouncenent on the consensus that
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has devel oped with respect to particular international agreenents
or the scope and application of those agreenents.

Each of these scenarios may frustrate if not displace the
efforts of the political branches to address international events
or foreign policy issues by speaking with one voice, and to define
the scope of international rights or obligations through
| egislation, treaties, or less formal agreenments. |ndeed, Judge
Gould believed that the potential for interfere with nmatters
assigned to the political branches that is created by the Ninth
Circuit’s application of Section 1350 is so great as to trigger the
political question doctrine. See Pet. App. 97a-108a (di ssenting).

2. The potentially disruptive effects of Section 1350
litigation on the foreign policy interests of the United States and
the actions of other countries is exenplified by the pending

Section 1350 action in In re South African Apartheid Litigation,

MDL No. 1499 (S.D.N. Y.), which was brought on behalf of alleged
victinms of apartheid. The Governnment of South Africa, at the
hi ghest | evels, has infornmed the United States Governnent, as well
as the federal court overseeing this action (see Pet. 18; U S. Pet.
Br. 25-26 n.9), that the litigation threatens to disrupt and
contradict the laws, policies, and domestic processes that South
Africa has devel oped -- with the popul ar backing of its people --
for dealing with the afternath of apartheid as an institution. The
current Government of South Africa has taken extensive steps to

pronote the reconciliation and redress for the injustices of
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apartheid, and support for those efforts is a cornerstone of the
United States’s foreign policy with respect to South Africa.

The State Department has determined that, to the extent that
the pending apartheid litigation inpedes South Africa s donestic
efforts to pronote both reconciliation and equitable economc
gromh, the litigation will undermne the United States foreign
policy objectives of pronoting both foreign investnent in South
Africa and redress for the wongs of apartheid. Several foreign
governnents, including the governnents of the United Kingdom and
Canada, have approached the United States Governnment through
di pl omatic channel s to express their concerns about suits in which
t heir banks, corporations, and other entities, have been naned as
defendants. The State Departnment has received simlar conplaints
fromforeign governnents in other recent Section 1350 cases.

In other situations, the prospect of costly litigation under
Section 1350 and potential liability in United States courts for
operating in a country whose governnent inplenments oppressive
policies -- policies that the United States Government is seeking
t o change t hrough di pl omati ¢ channel s or political sanctions -- may
di scourage U. S. and foreign corporations from investing in
precisely the areas of the world where econonic devel opment may
have t he nbost positive i npact on econom ¢ and political conditions.
Econom ¢ neasures, such as pronoting investnent or the threat of
sanctions, are an inportant tool that the Executive uses in
conducting the Nation’s foreign policy. See Crosby v. National
Foreign Trade Council, 530 U. S. 363, 375-376 (2000) (recounting the
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manner in which the political branches have sought “to exercise

econoni ¢ | everage against [the military governnent of] Burma”).

3. Furthernore, as conceived by courts such as the N nth
Circuit, Section 1350 is not limted to suits against rogues and
out | aws. It may be invoked by aliens as a means of obtaining

judicial reviewof the Executive' s efforts to enforce this Nation’'s
crimnal laws with the assistance of other nations, as in this
case, or the Executive's conduct of mlitary operations in which
foreign allies may be involved, including the current war on

terrorism For exanple, the next-friend petitioners in Al _Qdah v.

Bush, supra, included a clai munder Section 1350 alleging that the
mlitary s detention of aliens at the U. S. Naval Base at Guant anano
Bay, Cuba, violated the | aw of nations and treaties entered i nto by
the United States, including the Geneva Convention. Although, as
Judge Randol ph explained in his concurring opinion in A (Odah, 321
F.3d at 1149-1150, the United States and its officials are inmmune

fromsuit under Section 1350, Section 1350 may still be asserted

“ Burma (Myanmar) is a prime exanple of a country in which the
United States CGovernnment is actively seeking through diplomtic
channel s, congressional neasures, and econom c sanctions to pronote
positive political and econom c change. See Pet. App. 229a & n. 1.
One U.S. corporation that was involved in the construction of a
pipeline in Burma is currently the subject of an Section 1350
action pending in the Ninth Crcuit. See Doe | v. Unocal
Corporation, Nos. 00-56603 & 00-56628, 2003 W. 359787 (9th Cr.
Feb. 14, 2003), vacated and rehearing granted (argued June 11,
2003) . The Unocal case illustrates that the expansive
interpretation of Section 1350 adopted by courts such as the Ninth
Circuit may al so subject U S. conpanies to Section 1350 litigation
if they invest or engage in foreign projects.
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agai nst foreign governnents or officials who assist the United
States military in its ongoing operations around the world.*
* % * % %

A decade after Section 1350's predecessor was enacted by the
First Congress, then-Representative John Marshall observed that
“[t]he President is the sole organ of the nation in its external
relations, and its sole representative with foreign nations.” 6

Annal s of Cong. 613 (1800), quoted in Curtiss-Wight Export Corp.

299 U. S. at 319. The revolutionary role assuned by federal courts
since Filartiga to serve as arbiters of the types of w de-ranging
i nternational disputes discussed above -- typically involving, as
here, events arising in foreign lands -- was not wthin the
conprehensi on of those who heard Marshall’s remarks that day.

IITI. NO CAUSE OF ACTION MAY BE INFERRED FROM SECTION 1350 BASED ON
THE ALLEGED CONDUCT OF ALIENS IN FOREIGN COUNTRIES

The cause of action described and applied by the Nnth Grcuit
inthis case is inproper in another fundanmental respect. Like the
other courts of appeals that have concluded that Section 1350

itself creates a cause of action, the Ninth Grcuit has concl uded

'* Anot her exanple is Doe v. ExxonMobil Corp., No. 01cv1357
(D.D.C. 2002). That case involves an action brought under Section
1350 chal | engi ng al | eged human ri ghts abuses by mlitary and police
forces of the CGovernnent of |ndonesia. In July 2002, the State
Departnment submitted a letter to the court in that case (see Pet.
App. 25l1a-252a), advising the court of the “potentially serious
adverse inpact [of that litigation] on significant interests of the
United States, including interests related directly to the on-going
struggl e against international terrorisnf in Indonesia, a country
that has served as “a focal point for US. initiatives in the
ongoing war against Al Qaida and other dangerous terrorist
organi zations.” 1d. at 25la-252a (Letter of WIlliamH Taft, |V,
Legal Adviser, to Hon. Louis F. Qoerdorfer (July 29, 2002)).
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that it reaches a tort commtted against an alien anywhere in the
worl d. That understanding, too, is seriously m staken.
1. The | ongstandi ng presunption is that, unl ess an expression
to the contrary is found within a federal statute, or absent
certain contexts where special considerations exist, see, e.qg.

United States v. Bowman, 260 U S. 94 (1922), the statute is

presunmed to regulate private conduct only within the territory of
the United States, or, inlimted circunstances, on the high seas.

See Foley Bros., Inc. v. Filardo, 336 U. S. 281, 284-285 (1949); see

also Rose v. Hnely, 8 US. (4 Cranch) 241, 279 (1808) (genera
statutory | anguage should not be construed to apply to conduct of
foreign nationals outside the United States).

That presunption “serves to protect agai nst uni nt ended cl ashes
bet ween our |aws and those of other nations which could result in

i nternational discord.” EEOCCv. Arabian Anerican G 1 Co., 499 U. S.

244, 248 (1991). And the newy forned federal courts were, if
anything, particularly sensitive to avoiding such clashes. As

Justice Story observed in United States v. The La Jeune Eugenie, 26

F. Cas. 832, 847 (D. Mass. 1822) (No. 15,551):

No one [nation] has a right to sit in judgnent generally upon
the actions of another; at least to the extent of conpelling
its adherence to all the principles of justice and humanity in

its donmestic concerns. |If anation were to violate as to its
own subjects in its donmestic regulation the clearest
principles of public law, | do not know, that that |aw has
ever held themanenable to the tribunals of other nations for
such conduct. It would be inconsistent with the equality and
sovereignty of nations, which admt no common superior. No

nation has ever yet pretended to be the custos norum of the
whol e worl d; and though abstractedly a particul ar regul ation
may violate the [aw of nations, it may sonetines, in the case
of nations, be a wong w thout a renedy.
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See also United States v. Palner, 16 U S. (3 Weat.) 610, 630-631

(1818) (federal piracy statute should not be read to apply to

foreign nationals on a foreign ship); Sale v. Haitian Crs.

Council, 1Inc., 509 U S 155, 188 (1993) (presunption against

extraterritorial application “has special force when we are
construing treaty and statutory provisions that may i nvol ve foreign
and mlitary affairs for which +the President has unique
responsibility”).

If the Ninth CGrcuit had insisted on the existence of an Act
of Congress that conferred a private right of action, it could then
have applied the presunption against extraterritoriality to that
statute. To the extent that such a statute included |anguage
overcom ng the presunption, it mght have provided specific
direction to mnimze the potential for friction in such
extraterritorial application, such as the exhaustion provision of
the TVPA See p. __, supra. But instead, the Ninth Crcuit
inferred a cause of action fromthe jurisdiction-conferring terns
of Section 1350 and thus essentially bypassed the presunption
agai nst extraterritoriality.

2. Nothing in Section 1350, or in its contenporary history,
suggests that Congress contenplated that suits would be brought
based on conduct against aliens in foreign |ands. To the contrary,
the only reported cases in which courts even adverted to Section
1350' s predecessor soon after its enactnent involved events that

took place in this country’s territory -- i.e., the capture of a
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foreign ship in United States territorial waters and seizure of a
ship at a United States port. See Part |.B, supra.
More generally, the founding generation, in particular,
exhibited little enthusiasmfor inserting itself into the internal

affairs of other countries. See The Witings of George Washi ngt on

from the Oiginal Manuscript Sources 1745-1799 (John C

Fitzpatrick, ed.), Letter of George Washington to Janes Monroe,
Aug. 25, 1796 (“[NJo Nation had a right to intermeddle in the
internal concerns of another.”) (available at http://menory.| oc.
gov/ ammrem gwht nl / gwhone. ht mM).  The evi dence suggests, noreover,
that “those who drafted the Constitution and the Judiciary Act of
1789 wanted to open federal courts to aliens for the purpose of
avoi di ng, not provoking, conflicts with other nations.” Tel-Oen,
726 F.2d at 812 (Bork, J., concurring); see The Federalist No. 3

(John Jay) (“It is of high inportance to the peace of Anerica that
she observe the |law of nations * * * and * * * it appears evident,
that this will be nore perfectly and punctually done by one
nati onal Governnent.”) (enphasis added). By authorizing actions
under Section 1350 challenging all eged abuses against aliens by
foreign actors in foreign |ands, courts have transforned Section
1350 into an instrunent for generating international discord and
internmeddling in the affairs of other countries.

3. In this case, the Ninth Crcuit recognized a cause of
action under Section 1350 for the arrest of a Mexican national by
Mexican civilians in Mexico. Although it is true that Alvarez-

Machai n was arrested at the behest of United States | aw enf orcenent
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officials, that does not alter the extraterritorial nature of the
arrest. Indeed, it is precisely the extraterritorial nature of the
arrest that rendered it actionably “false” and “arbitrary” in
violation of international law in the Ninth CGrcuit’s view
Moreover, the claim held actionable by the Ninth GCrcuit was
directed solely at a Mexican national, and with respect to events
occurring in Mexico. The extraterritorial nature of the events at
issue in this case only hei ghtens the separati on-of - powers concerns
di scussed above, and it provi des an additional reason for the Court
to hold that the Ninth Crcuit erred in affirmng the judgnment

agai nst Sosa based on Al averez-Machain’s Section 1350 claim

' For the reasons explained inthe Brief for the United States
in No. 03-485, the extraterritorial arrest at issue was authorized
by federal |law and was, therefore, in no way arbitrary or in
viol ation of the law of nations. The Ninth Grcuit would not have
had to reach that question in determ ning whether Sosa had stated
an actionabl e cl ai munder Section 1350, if it had recogni zed at the
out set that Section 1350 is purely a jurisdictional grant, and t hat
federal courts may not infer private rights from the |aw of
nations, whatever its precise scope. In addition, in view of the
separ ati on-of - powers probl ens and practi cal concerns created by the
interpretation of Section 1350 by the Ninth Circuit and other
courts of appeals in the wake of Filartiga, the United States
believes it is inportant for this Court to correct the threshold
errors made by the Ninth Crcuit in analyzing Al avarez-Mchain’'s
Section 1350 claim In any event, because of the Ninth Grcuit’s
erroneous interpretation of federal law, even if every m staken
antecedent step in the NNnth Grcuit’s application of Section 1350
wer e i ndul ged, the decision would still need to be reversed.
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CONCLUSION
The judgnent of the court of appeals should be reversed.
Respectful ly subm tted.
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