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Petitioners moved for discovery, as the act allows.  RCW 

4.24.525(5)(c).  But they failed to show good cause, making only 

generalized demands without explaining what they expected discovery to 

show or why they needed it to respond to the pending motion.  Davis, 180 

Wn. App. at 540-41.  The Superior Court correctly applied the same 

standard as CR 56(f) and did not abuse its discretion in denying 

petitioners’ motion.  Id. at 539-40 (noting California courts have applied 

the same principles; see, e.g., Sipple v. Found. For Nat’l Progress, 71 Cal. 

App. 4th 226, 247 (1999)).  See also Tellevik v. Real Property, 120 Wn.2d 

68, 90, 838 P.2d 111 (1992) (CR 56(f) decision reviewed for abuse of 

discretion).  More importantly, no amount of discovery could change the 

fact that the board had plenary authority to set or change policy, and its 

decisions are subject to deference under the business judgment rule. 

Regarding the burden of proof, the Superior Court “clearly applied 

the correct standard.”  Davis, 180 Wn. App. at 536 n.8.  The court did not 

require petitioners to prove their claims by clear and convincing evidence, 

but recognized their burden of establishing a “probability of prevailing” by 

clear and convincing evidence was less than their ultimate burden at trial.  

Id. at 548.   See id. (unlike trial, “at the motion stage[,] the trial court must 

credit the evidence presented by the plaintiffs”).3  In addition, because 

                                                 
3 The Court of Appeals concluded the Superior Court erroneously weighed evidence and 
drew inferences in respondents’ favor by finding the boycott was “nationally recognized” 
within the meaning of the Boycott Policy, and that the staff’s lack of consensus created 
an “organizational conflict” that the Board could resolve under the Bylaws.  180 Wn. 
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petitioners’ claims fail as a matter of law (as both courts held below), they 

had no probability of prevailing, irrespective of what standard applies.   

Petitioners cannot challenge the constitutionality of the anti-

SLAPP act as applied here.  They are left with only facial challenges, “the 

most difficult challenge[s] to mount successfully, since the challenger 

must establish that no set of circumstances exists under which the Act 

would be valid.”  United States v. Salerno, 481 U.S. 739, 745 (1987); 

accord Wash. State Republican Party v. Pub. Disclosure Comm’n, 141 

Wn.2d 245, 282 n.14, 4 P.3d 808 (2000).  They have not done this. 

2. The anti-SLAPP act does not preclude 
meritorious claims. 

Petitioners and others claim the anti-SLAPP act by design or in 

effect bars meritorious claims.  See Pet. at 9.  But this argument is based 

on a contorted reading of the statute.  The law does not require plaintiffs to 

prove their claims to defeat a motion to strike, permit trial courts to weigh 

evidence, or preclude discovery.  Instead, just as on summary judgment, if 

plaintiffs’ claims have merit, they survive. 

A party responding to a motion to strike has the “burden … to 

establish by clear and convincing evidence a probability of prevailing on 

the claim.”  RCW 4.24.525(4)(b).  This probability requirement mirrors 

the California anti-SLAPP act, which was enacted in 1992, was the model 

for Washington’s law, and has consistently been construed to create a 

                                                 
App. at 533-34.  But as the Court of Appeals recognized, any “error was harmless” 
because the “Boycott Policy does not bind the Board.”  Id.  

















 

 18 
DWT 25452709v1 0200353-000001 

“‘substantive’ aspect of a claim”) (quoting Raleigh v. Ill. Dep’t of Revenue, 

530 U.S. 15, 20-21 (2000)).   

In claiming the anti-SLAPP act violates the right of access, 

petitioners misunderstand that right.  See App. Br. at 36-38; Pet. at 9-10.  

The right “does not carry with it any guaranty of success, but … must be 

exercised within the broader framework of the law as expressed in 

statutes, cases, and court rules.”  Doe v. Puget Sound Blood Ctr., 117 

Wn.2d 772, 782, 819 P.2d 370 (1992).  See also 1519-1525 Lakeview 

Blvd. Condo. Ass’n v. Apartment Sales Corp., 101 Wn. App. 923, 936, 6 

P.3d 74 (2000) (constitution does not guarantee a remedy at law because 

Legislature may change common law claims and remedies).  Otherwise, 

the Legislature could never revise claims or create defenses or immunities. 

The right of access also does not create a right to assert any claim.  

“[B]aseless litigation is not immunized by the First Amendment right to 

petition.”  Bill Johnson’s Rests., Inc. v. NLRB, 461 U.S. 731, 743 (1983); 

accord Bakay v. Yarnes, 2005 WL 2454168, at *7 (W.D. Wash. Oct. 4, 

2005) (“No one has an absolute right to sue under all circumstances.”).  

The Washington anti-SLAPP act, like California’s, is not unconstitutional 

because “[t]he right to petition is not absolute, providing little or no 

protection for baseless litigation.”  Equilon Enters., 29 Cal. 4th at 64.  As 

the Court of Appeals held, “‘[t]he argument that a state statute stiffens the 

standard of proof of a common law claim does not implicate’ the right of 

access to courts.”  Davis, 180 Wn. App. at 546 (quoting Garcia v. Wyeth-

Ayerst Labs., 385 F.3d 961, 968 (6th Cir. 2004)).   










