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l. Reporting Organizations

This report is submitted by the Center for Constitutional Rights on behalf of the Federation
of Workers Councils and Unions in lraq, Iraqg Veterans Against the War, and the
Organization of Women’s Freedom in Iraq. The Federation of Workers Councils and
Unions in Irag (FWCUI) is a national unionist organization for the defense of rights of
workers in lIraq, established in 2003, and has representatives in all main cities. FWCUI is
known for its position against Iraq’s newly introduced neo-liberal economic policies and the
new labor code, which FWCUI describes as “protecting the rights of employers while
disempowering workers.” Iraq Veterans Against the War (IVAW) was founded by lraq war
veterans in July 2004 to give a voice to the large number of active duty service people and
veterans who were against this war, but were under various pressures to remain silent. From
its inception, IVAW has called for: (1) Immediate withdrawal of all occupying forces in Iraqg;
(2) Reparations for the human and structural damages Iraq has suffered, and stopping the
corporate pillaging of Irag so that their people can control their own lives and future; and (3)
Full benefits, adequate healthcare (including mental health), and other supports for returning
servicemen and women. The Organization of Women’s Freedom in Iraq (OWFI), founded in
2003, is a pioneering national women’s organization dedicated to rebuilding Iraq on the basis
of secular democracy and human rights for all. OWFI has developed innovative anti-violence
and political empowerment strategies for women across Irag. OWFI advocates on behalf of
women who are most marginalized, including those who are incarcerated, widowed,
displaced or battered. The Center for Constitutional Rights is a United States-based legal and
educational non-profit organization dedicated to advancing and protecting the rights
guaranteed by the United States Constitution and the Universal Declaration of Human Rights.

I. Introduction: Context

On the ten-year anniversary of the invasion of Irag, U.S. veterans of the Iraqg war and civil
society organizations in lIrag united in their demand that the U.S. government take
responsibility for the enduring harms inflicted by more than a decade of misguided and illegal
war. As part of this effort, FWCUI, IVAW, and OWFI jointly submit this report to the
Human Rights Committee to inform its examination of the United States during its 109"
session.” As aspects of the U.S. government’s conduct of its so-called “War on Terror” have

“ Many of the observations, recommendations and suggestions contained here may be relevant to the war in
Afghanistan as well. Because the submitting organizations are U.S.- and Irag-based, this report will focus on the
data and information known about the impact of the war in Iraq.



been put forward in other shadow reporting before this committee, including the use of illegal
detention, rendition, and targeted killings, this submission focuses on the human rights crisis
brought about by the war-making itself and the effect of the lack of any recognition
whatsoever by the U.S. government of the disastrous and tragic consequences thereof and the
legal and moral obligation to make reparations. Because this is a first report, the submitting
organizations take the opportunity to provide more context and background into some of the
human rights violations and issues raised herein. For a more detailed analysis and discussion
of these and other related issues, please see the report entitled The Right to Heal: U.S.
Veterans and Iragi Organizations Seek Accountability for Human Rights and Health Impacts
of a Decade of U.S.-led War."

The U.S.-led war in Afghanistan, begun on October 7, 2001, is now the longest running
officially declared war in U.S. history. Followed by the invasion of Iraq less than two years
later on March 19, 2003, based on false claims about Iraq’s possession of weapons of mass
destruction, the wars together have, by conservative estimates, resulted in deaths due to direct
war violence of at least 330,000 people — including civilians, humanitarian workers,
journalists and combatants of different nationalities.? The number of indirect deaths due to
after-effects of fighting, unexploded munitions, malnutrition, damaged health infrastructure
and environmental degradation resulting from these conflicts is likely four times the number
of direct deaths — or more than one million.® The United Nations High Commission for
Refugees reported that more than 4.5 million were displaced as a result of the war.* The Iragi
Ministry of Labor and Social Affairs has estimated that approximately the same number of
children lost one or both of their parents since the invasion and ensuing violence of the war.’

Irag is now in the midst of a public health crisis, the full magnitude of which is still unknown
as cancer rates and birth defects have skyrocketed since the U.S. invasion — widely believed
to be the result of the U.S.’s use of weapons made of depleted uranium as well as the virtually
unregulated use of other munitions and burn pits used to dispose of toxic waste. In addition to
the use of weapons containing depleted uranium, U.S. officials and allies have admitted to
using napalm-class munitions and white phosphorous, an incendiary agent that can burn to
the bone, in Fallujah, Iraq and elsewhere.® These weapons were reported to have been used in
operations in populated areas and resulted in grave harm to civilians, including children.’
Similarly, the use of cluster munitions, which spread over a wide area and often fail to
explode on impact, have resulted in the indiscriminate killing of civilians.2 The remaining
unexploded munitions continue to maim and kill more over time.’

The violent consequences of these wars have resulted in additional hundreds of thousands of
casualties — physical, mental and emotional injuries and trauma to individuals and
communities in lrag and among U.S. servicemembers sent to fight the war — that in some
cases cannot be healed and in others will take decades, indeed generations, to overcome, even
with due and adequate reparations. Given the far-reaching and multi-generational human
rights crisis brought about by the war, it is striking that there has been no public
acknowledgement whatsoever of the legal, and moral, obligation to make reparations both as
a matter of a war-making state’s international human rights obligations and as a basic precept
of international humanitarian law.

T The report was submitted to the Inter-American Commission on Human Rights in March 2013 in support of a
thematic hearing and is available online here:
http://ccrjustice.org/files/RTH%20Supplemented%20Final%204%2024%2013.pdf
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I11.  Relevant Questions in List of Issues

A. Issue 1(a). The United States’ Extraterritorial Obligations Under the
ICCPR

In its List of Issues, this Committee asked the U.S. government to clarify its “understanding
of the scope of applicability of the Covenant with respect to individuals under its jurisdiction
but outside its territory; in times of peace, as well as in times of armed conflict.”*°

U.S. Response. In response, the U.S. government chose to maintain its previously stated
position that its obligations under the ICCPR apply only to individuals who were both within
the territory of a State Party and within that State Party‘s jurisdiction.™

Assessment of U.S. Response. This position, while convenient from the U.S. government’s
point of view given the magnitude of harm wrought extraterritorially, flies in the face of the
jurisprudence of this committee and other international and regional human rights bodies. In
General Comment 31 (2004), the Committee reiterated that “the enjoyment of Covenant
rights is not limited to citizens of States Parties but must also be available to all individuals,
regardless of nationality...who may find themselves in the territory or subject to the
jurisdiction of the State Party.”'? The Committee further explained, “This principle also
applies to those within the power or effective control of the forces of a State Party acting
outside its territory...”*® Likewise, this Committee has extended state responsibility for
human rights violations in situations beyond the state’s control of either persons or places
when (a) the State Party was a ‘causal link’ in the chain that led a violation of the Covenant
and (b) if the state had knowledge that the rights violation was foreseeable.™

The Committee has recognized that failures to investigate and to bring perpetrators of such
violations to justice give rise to separate breaches of the Covenant.”> The Committee has
further recognized that reparation is an integral part of an effective remedy, as is the
obligation to prevent a recurrence of violations of the Covenant.®

In 2006, the Committee expressed its concern with the United States’ position “that the
Covenant does not apply with respect to individuals under its jurisdiction but outside its
territory, nor in time of war, despite the contrary opinions and established jurisprudence of
the Committee and the International Court of Justice.”*” Over the past twelve years in the
conduct of its “War on Terror”, the U.S. has failed to respect, protect, and fulfill the rights
enshrined in the ICCPR with respect to both the communities it targeted and the men and
women it sent to militarily carry out its over-reaching policies.’® In the process, the
government has failed to provide and in some cases blocked effective remedies for violations,
as required by Avrticle 2(3)(a)-(c).

Based on the Committee’s own interpretation of the ICCPR, these obligations clearly extend
to the communities impacted as described below.



1. The “perpetual war” framework (Article 6 ) and war propaganda
(Article 20(1))*

This Committee has placed war and other acts of mass violence in the scope of states parties’
obligation under Article 6 when it observed:

...that war and other acts of mass violence continue to be a
scourge of humanity and take the lives of thousands of innocent
human beings every year. Under the Charter of the United
Nations the threat or use of force by any State against another
State, except in exercise of the inherent right of self-defence, is
already prohibited. The Committee considers that States have
the supreme duty to prevent wars, acts of genocide and other
acts of mass violence causing arbitrary loss of life. L

In May of this year, President Barack Obama acknowledged that the United States had been
in a state of “perpetual war” for the past twelve years and vowed to work to repeal the law
which successive administrations have claimed provided virtually unfettered executive
authority to use military force potentially anywhere in the world.?® In the immediate
aftermath of the attacks of September 11, 2001, Congress passed the Authorization for the
Use of Military Force (AUMF), which authorized the President to use all “necessary and
appropriate force” against:

[n]ations, organizations or persons he determines planned,
authorized, committed or aided the terrorist attacks that
occurred on Sept. 11, 2001, or harbored such organizations or
persons, in order to prevent any future acts of international
terrorism against the United States by such nations,
organizations or persons.”*

The AUMF was viewed by many as an unconstitutional delegation of Congress’ war-making
power.?? Under the purported authority of the AUMF, the U.S. invaded Afghanistan in
October 2001 without authorization from the United Nations Security Council. The U.S.
government has continued to invoke the AUMF as the legal basis for targeted killings outside
of the context of armed conflict and indefinite detention of terror suspects.”® In June, a
member of Congress introduced legislation, in the form of amendments to the National
Defense Authorization Act, to repeal the AUMF, noting that the law had “catapulted our
country into a state of perpetual war that must come to an end.”*

* The United States’ fourth periodic report fails to address the purported legal basis and consequences of the
wars it has waged since September 11, 2001, in violation of article 1 of the ICCPR. While the focus of the
Committee’s inquiry under the this article was on the situation of indigenous people, General Comment 12
indicates the relevance of this article to respect for the sovereignty of other states by its reference to and
incorporation of the Declaration of Principles of International Law Concerning Friendly Relations and Co-
operation Among States in Accordance with the Charter of the United Nations. UN General Assembly,
Declaration of Principles of International Law Concerning Friendly Relations and Co-operation Among States
in Accordance with the Charter of the United Nations, 24 October 1970, available at
http://www.refworld.org/docid/3ddalf104.html (last accessed on Sept. 11, 2013).
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Less than two years after the passage of the AUMF, Congress passed the similar
Authorization for Use of Military Force in Iraq on October 16, 2002, which cited as a key
justification Iraq’s alleged development of weapons of mass destruction.”® The pretext of
weapons of mass destruction was used to galvanize Congressional and political support for
invading Iraq, though at the time there was a wealth of evidence that Iraq did not possess and
was not close to possessing such weapons — a fact which was later proven incontrovertibly
during the course of the war.”® ?” Indeed, the campaign to build support for the war on Irag
within the United States is also a clear example of war propaganda envisaged in Article 20(1)
of the Covenant.?® Despite having waged an illegal war based on false justifications, no
civilian or military official has been investigated or held accountable for their role in
fabricating the justification to go to war in Irag. In fact, the current administration recently
argued in a legal case brought by victims of the Irag war that officials responsible for
planning and waging the war in violation of international law should be afforded immunity
and shielded from suit.”®

Recommended Questions:

Q1.  What steps has the U.S. government taken to repeal the AUMF and
dismantle the perpetual war apparatus?

Q2. What steps has the U.S. government taken to hold accountable those
responsible for misrepresentations used to falsely justify the war in Irag as
well as the decision to wage the Iraq war, which has resulted in hundreds of
thousands of deaths and even more lasting injuries?

Suggested Recommendations:

R1.  The U.S. government should repeal the AUMF and amend the War Powers
Resolution of 1973 to include mechanisms to hold the President accountable in the
event of unauthorized use of military force.

R2.  The U.S. government should investigate and prosecute those officials
responsible for generating false justifications for the war upon which authorization to
use military force was based and ensure that its laws are adequate to ensure
accountability and remedy for the resulting harms.

2. Violations of the right to life (Article 6) and the prohibition on torture
or cruel, inhuman and degrading treatment (Article 7), and their
particular impact on children (Article 24)

i. Casualties during war - deaths

The U.S.’s wars in Iraq and Afghanistan have resulted in hundreds of thousands of violent
deaths, many of them civilian.*® In October 2010, Wikileaks released U.S. Army field reports
known as the Irag War Logs (IWL), which detailed 109,032 deaths in Irag from January 1,
2004 — December 31, 2009, 60.6% (or 66,081) of which were civilian deaths.®! The IWL only
reflect what troops actually witnessed.** Organizations that track the loss of civilian life in
Irag estimate the total number of civilian deaths to be much greater. The non-profit
organization Irag Body Count (IBC) estimates that over 150,000 violent deaths have been
recorded since March 2003, with more than 122,000-134,000 (approximately 80-90%) of
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them civilian.*®* The number of civilian deaths in Afghanistan is much harder to estimate.*
However, the non-partisan, non-profit Costs of War project estimates that approximately
16,725-19,013 civilians have been killed in Afghanistan since the initial 2001 invasion.*® The
researchers acknowledge that these are conservative estimates based on third-party
reporting.®

“Excess deaths,” which are those deaths above what would have normally been expected had
the war not occurred including indirect deaths due to malnutrition, damaged health
infrastructure, and environmental degradation, are much higher still. Researchers from Johns
Hopkins University, Al Mustansiriya University and Massachusetts Institute of Technology
estimate that already by 2006 approximately 654,956 people had died directly and indirectly
as a result of the war in Irag.>” 3 Near the formal end of the war, estimates of the death toll
were approximately 1 million.*

Recommended Questions

Q3.  What policies or systems, if any, does the U.S. government have in
place for accounting for the number of civilians and combatants killed during
the course of the war?

Q4.  What plans or systems, if any, does the U.S. government have for
making reparations to the state of Iraq as well as individualized reparations to
affected individuals in Irag? What, if any, discussions have there been within
the U.S. administration and/or with Congress concerning reparations for the
war in Irag?

Suggested Recommendation

R3.  The U.S. government should establish clear and transparent policies
and procedures for accounting for the full scope and magnitude of harm
caused by the war and for making reparations to Iraq, including individualized
reparations to individuals in Iraq who have suffered loss of family members or
who have themselves sustained injuries and/or losses as a result of the U.S.’s
conduct of the war.

ii. Continuing violations of the right to life from the use of depleted
uranium and burn pits

In Irag, cancer rates, birth defects and other illnesses have sky-rocketed since the U.S.
invasion.* Depleted uranium used by the U.S. military in Iraq is believed to have
contaminated civilian areas across the country, exposing both civilians and U.S.
servicemembers to an unparalleled risk of cancer and other illnesses, as well as to having
children with birth defects, some of whom have defects so severe they do not survive.*
According to one cancer specialist based in Basra:

Before the Gulf War, we had two or three cancer patients a
month. Now we have 30 to 35 dying every month. Our studies
indicate that 40 to 48% of the population in this area will get
cancer in five years’ time to begin with, then long after. That’s
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almost half the population. Most of my own family have it, and
we have no history of the disease. It is like Chernobyl here; the
genetic effects are new to us; the mushrooms grow huge; even
the grapes in my garden have mutated and can’t be caten.*

Despite widespread reports of this unprecedented epidemic, the U.S. government has not
taken action to study and decontaminate affected civilian areas or help treat the illnesses and
health conditions of Iragis and servicemembers apparently harmed by the toxic exposures. In
fact, there is evidence to suggest that the U.S. has blocked efforts to study areas in Irag where
depleted uranium weapons were deployed. According to a former assistant secretary-general
of the United Nations who served as the senior UN official in Irag, the U.S. government
“sought to prevent [the World Health Organization (WHO)] from surveying areas in southern
Iraq whetg depleted uranium had been used and caused serious health and environmental
dangers.”

Another cancer specialist who served as chief of the WHO’s cancer programme in the 1990s
has reported that after the first Gulf War, U.S. and British advisers to the Irag sanctions
committee routinely blocked delivery of radiotherapy equipment, chemotherapy drugs and
analgesics and further that “we were specifically told [by the WHO] not to talk about the
whole Iraq business.”**

Additionally, the largely unregulated use of burn pits to dispose of toxic and hazardous
materials on U.S. military bases is believed to have resulted in a wide range of illnesses
including respiratory and neurological problems and cancer among U.S. servicemembers,
some of whom have died from these illnesses.”® Existing studies and accounts on burn pits
often do not specifically address the harm to civilians located near bases. Although a 2011
Institute of Medicine report on the potential effects of burn pits looked at cancer risks for
servicemembers exposed to pits for up to 15 months, the research committee could not find
existing epidemiological information on health effects among Iraqgi civilians living near bases
where burn pits were used.*

In January 2013, President Obama signed legislation requiring the Department of Veterans
Affairs (VA) to establish a registry to track veterans who were exposed to burn pits.*’ In
February 2013, in response to the 2011 Institute of Medicine study, the VA announced that it
planned to conduct a long-term study of the possible health effects of burn pits on
servicemembers using findings gained from the registry.*® This study will take years to
complete, and oversight is critical to ensure unbiased results. A former VA researcher
revealed that the Department of Veterans Affairs purposefully manipulated or hid research
finding health risks for servicemembers who served in Iraq or Afghanistan. In prepared
testimony given under oath to the U.S. House Committee on Veterans Affairs in March 2013,
epidemiologist Steven Coughlin revealed that, “If the studies produce results that do not
support the office of public health’s unwritten policy, they do not release them,” and other
data is “manipulated to make them unintelligible.”49

iii. The particular impact of the continuing violations of the right to life
on children

The Committee has explained that children are to “benefit from all of the civil rights
enunciated in the Covenant,”*® the protection of which may require state parties to adopt



“economic, social and cultural measures.”* Children in particular have been victims of the
U.S. military’s use of controversial and widely condemned weapons.

Depleted Uranium: Recent scientific studies strongly suggest that DU is a teratogen that can
interfere with the pre-natal development of a fetus,”® and many have attributed the U.S.
military’s use of DU to the elevated birth defect rates in Iraq.>® Many of the children die soon
after birth but others survive with deformities so rare they have not been given a medical
name.>* One doctor in Fallujah reported that between October 2009 and December 2011 she
had personally logged 699 cases of birth defects.®® The doctor’s records of birth defects
indicate a rate of 14.7 percent of all babies born in Fallujah and some estimates are that the
birth defect rate in Iraq is reportedly 14 times that found in Hiroshima and Nagasaki after the
U.S. nuclear bombing.>® The same doctor revealed in a recent interview that even a decade
after the war, the remarkably high birth defect rate of 14.7% had not dropped, and may be
even higher due to underreporting.>” Local reporting collected by FWCUI corroborate this
account, with one doctor at a local maternity hospital noting that he sees at least twelve cases
of severe defects a month.®® As an initial step to determining causality, researchers have
analyzed the hair of parents of children with congenital anomalies in Fallujah and found an
unusually high level of contamination by metals, including uranium and lead.*®

One area that has thus far not been the subject of study into the effects of DU and other
sources of contamination is the Iraqi district of Haweeja, located just miles from Joint Base
Balad and the U.S. Forward Operating Base McHenry. This district has also seen an
alarmingly high rise in the number of severe birth defects.®® It is believed that DU munitions
may have been stored and/or tested in the area which was also the largest burn pit used by the
military in Iraq. Women’s groups have undertaken surveys that indicate that one quarter of
newborns are suffering from disabilities." The Haweeja district has a population of roughly
109,000 people, yet a local clinic reports that it too has seen alarming and high incidences of
severe birth defects.®> Advocates report that the villages suffering from the most defects and
cancer are the ones immediately down-wind of a U.S. training base.®

Children of U.S. servicemembers who have fought in Iraq also appear to be at risk. A 2001
study by the U.S. government of 21,000 veterans who had served in the first Gulf War found
that their children were two to three times more likely to have birth defects.®* The same study
also noted a higher rate of miscarriages in the studied population.®® Despite these disturbing
statistics, in 2003 after concerns were raised about the U.S.’s continued use of DU weapons,
a Pentagon spokesperson dismissed the concerns about serious health effects and confirmed
that there were no “plans for a DU clean-up in Iraq.”®® Since then, the U.S. Department of
Defense and Department of Veterans Affairs have done little to acknowledge the likely
linkages and to adequately diagnose, treat or prevent the apparent widespread health effects
of exposure to depleted uranium.

Based on the widespread concerns about apparent links between depleted uranium and severe
health effects among U.S. servicemembers, legislation was passed in 2006 requiring the
Department of Defense to undertake a comprehensive study and report on the use and effects
of weapons containing depleted uranium. To date, the Department of Defense has failed to do
so. Instead, the department simply surveyed existing literature and determined it was
inconclusive.

Cluster Munitions: Unexploded cluster submunitions pose significant risks to children, as
they are less cognizant of the risks posed by the weapons and are likely to be attracted by
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their unique appearance. It is believed that 60 percent of casualties caused by unexploded
submunitions in Iraq were children under the age of 15.%” According to the U.S. Department
of State, the U.S. has invested more than $209 million in Iraq towards clearing landmines,
unexploded ordnance and leftover conventional weapons.®® Still, as reported by the United
Nations and acknowledged by the State Department, “[a]n estimated 1,863 square kilometers
(719 square miles) of land in Iraq are reported to contain as many as 20 million landmines
and millions more pieces of unexploded ordnance. As many as 1,670 Iraqgi cities, towns and
villages remain at risk from explosive hazards.”®

Recommended Questions

Q5.  What studies has the government conducted to determine the health
effects of munitions in Irag and among U.S. servicemembers? Please provide
reports or results of any studies undertaken.

Q6.  What steps is the government taking to clean up burn pits and cluster
bombs from Iraq? What steps is the government taking to remediate other
environmental contamination as a result of the war in Irag?

Q7.  What steps is the government taking to assist Iragi authorities in
addressing the public health crisis that has ensued since the start of the war, in
particular with the medical and healthcare needs of the Iraqgi population as
cancer and birth defect rates have dramatically increased?

Suggested Recommendations

R4.  The U.S. government should support, assist and fully cooperate with
independent scientific studies and assessments concerning the environmental
contamination and effects on health of Iragi populations as a result of its use
and handling of weapons containing depleted uranium and other toxic
substances as well as the health effects on U.S. servicemembers.

R5.  The U.S. government should support, cooperate with and fully assist
efforts to diagnose and provide comprehensive treatment for those suffering ill
health effects as a result of environmental contamination resulting from the
war, including cancers and birth defects.

R6.  The U.S. government should fund environmental clean-up and
remediation efforts to alleviate deleterious health and environmental effects of
the munitions used in the conduct of the war.

iv. Continuing violations of the right to life and the prohibition on
torture or cruel, inhuman and degrading treatment in the form of
untreated psychological trauma and mental harm

As the Committee explained in its General Comment 6, “the right to life has been too often
narrowly interpreted.”’ In the spirit of this comment, the submitting organizations request
the Committee to consider the dramatic impact war has had on the mental health of civilian
populations in Iraq and U.S. servicemembers alike. Emblematic of the deep harms of these
wars is the dramatically elevated suicide rate amongst servicemembers, which is nearly



double the civilian suicide rate.”* The reporting organizations recall that other organizations
have brought the widespread torture and cruel, inhuman and degrading treatment of persons
in the detention context to the Committee,’? and join in urging the Committee to fully address
accountability and redress in that context as well.

The harms should also be viewed as forms of torture or cruel, inhuman and degrading
treatment under Article 7, which the Committee has recognized encompass mental suffering
as well as physical suffering.” The Committee has observed that the Covenant “does not
contain any definition of the concepts covered by Article 7, nor does the committee consider
it necessary to draw up a list of prohibited acts or to establish sharp distinctions between the
different kinds of punishment or treatment,” noting that “the distinctions depend on the
nature, purpose and severity of the treatment...”’* The Committee has further noted that the
duty to protect against treatment applies whether it is inflicted by “people acting in their
official capacity, outside their official capacity or in a private capacity” and further that it
applies to children, students and patients in educational or medical settings.”

While there is still much more to be learned about the psychological impacts of war on
returning servicemembers and more appropriate and comprehensive institutional responses
are urgently needed, much less is known or even discussed about the likely rates of post-
traumatic stress disorder (PTSD), traumatic brain injury (TBI) and other harms among the
populations where the wars are waged. In a study undertaken for the World Health
Organization and the Iraq Ministry of Health, it was estimated that nearly half of Iraq’s
population suffers from some sort of psychological disorder due to the realities and
consequences of the war, including the death of family members, forced displacement and
living in a climate of fear and violence.”® Traumatic injuries resulting from the U.S.’s war
have had a particularly devastating impact on the children of Iraq. Iragi psychologist
Dr. Haider Maliki has estimated that “28% of Iraqi children suffer some degree of PTSD, and
their numbers are steadily rising.”’’

Based on data collected by the U.S. military, the incidence of mental health disorders,
including adjustment disorders, depressive and anxiety disorders, and PTSD, have increased
by approximately 65 percent among active servicemembers over the last twelve years.”
While acknowledging that the number of TBI cases is underestimated and underreported, the
U.S. government still estimates that over 250,000 troops suffer from TBIs.”® Similarly, the
U.S. government estimates that 29% of veterans or one in four returning veterans have been
diagnosed with PTSD.%

Not least among the policies of the U.S. military that have given rise to serious health
consequences is the multiple redeployment policy that exacerbated the trauma of the wars for
many servicemembers.®’ Repeated and rapid redeployment also gave rise to command
overrides of medical opinions as to fitness for duty.®? The military’s response to the health
needs of returning servicemembers has also been deplorable in that it reportedly follows
policies which often serve to discharge and deny servicemembers benefits for what are likely
the manifestations of illness and trauma encountered during their military service, leaving
them without adequate means to support themselves and their families and obtain much-
needed treatment.®
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Recommended Questions

Q8.  What steps is the government taking to ensure that servicemembers
and veterans suffering from mental health issues as a result of the war or
physical ailments due to munitions or burn pits are adequately treated?

Suggested Recommendations

R7.  Address and provide resources for untreated mental health illnesses
and trauma/traumatic injuries suffered by Iragis and U.S. servicemembers,
which has resulted in increase in rates of homicide and suicide; and reform
redeployment policies to end multiple tours and redeployment of
servicemembers suffering from mental health issues; end the policy of
command overrides of medical determinations of fitness/unfitness for duty.
Implement policies and practices that ensure that behavior infractions that may
result in termination of benefits are not a result of service-related physical or
mental illness. Ensure that nationally recognized medical and psychological
health care ethics and standards of practice are followed in the treatment of
active-duty servicemembers in the military.

3. Violations of the right to equality (Articles 2 and 3) and freedom of
association (Article 22)

During its military occupation of Iraq, former U.S. President George W. Bush appointed
Ambassador L. Paul Bremer as civil Administrator of Irag and executive of a new
government agency, the Coalition Provisional Authority (CPA). The authority of the CPA,
which was answerable to the President of the United States, was sweeping: it assumed all
control over all lawmaking functions in the U.S. occupied country.®

i. Repression of labor unions in Iraq

While in existence and under the authority of Paul Bremer, the CPA issued orders which
opened the door to foreign investment, and attempted to privatize more than 200 state-owned
firms.® Despite President Bush’s assurance that the U.S. would “work on the development of
free elections and free markets, free press and free labor unions in the Middle East,” one law
maintained by the CPA was Hussein’s 1987 law prohibiting unions among workers in the
public sector, which constitutes more than 70 percent of the nation’s workforce.®® The CPA
reportedly continued to work to prevent unions from organizing, arbitrarily arresting eight
members of the Iraqgi Federation of Trade Unions for their involvement in labor unions with
no apparent basis and no explanation ever given.?’

ii. Gender-based violence and Violation of the Right to Equality and
Equal Protection in Iraq

While the U.S. actively sought to undo much of Saddam Hussein’s legislation aimed at
protecting Iraq’s economy, the U.S.-controlled CPA let stand provisions in the Iraqi Penal
Code and Personal Status law that immunized perpetrators of gender-based violence.?® As a
result of the U.S. authorities’ refusal to prioritize the rights to equality, life and personal
security of women, the Iragi Penal Code still provides immunity for acts of violence
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committed by those “exercising a legal right,” which includes a husband’s punishment of his
wife within the limits prescribed by law or custom.®® As a result of this legal endorsement,
men are rarely arrested or prosecuted for violence against female relatives. Indeed, these
provisions have helped create conditions in which the rate of gender-based killings is
increasing.*

In spite of protests by Iraqi women’s groups, the new constitution, which the U.S. was
heavily involved in drafting,”* established an official state religion to which all future laws
must conform, incorporated religious doctrine as a source of law, and allows citizens to
choose between the civil Personal Status Code and religious law for family matters.®* The
constellation of these legal provisions and endorsement by the U.S. were serious setbacks for
women and have served to create a climate in which many forms of violence against and
persecution of women, along with impunity for such crimes, have dramatically increased.*

Recommended Questions

Q9.  Please clarify and explain why, when the U.S. exercised authority and
control during the occupation of Iraq and spearheaded legal and constitutional
reform, it perpetuated the ban on labor unions in the public sector?

Q10. Please clarify and explain why, when the U.S. exercised authority and
control during the occupation of Iraq and spearheaded legal and constitutional
reform, it perpetuated immunities set out in the Iragi Penal code for acts of
violence against women by those deemed to be “exercising a legal right.”

Q11. Please clarify and explain why, when the U.S. exercised authority and
control during the occupation of Iraq and spearheaded legal and constitutional
reform in that country, the U.S. helped negotiate a constitution that established
an official state religion requiring that all laws be in conformity and consistent
with the dictates of that religion? Please explain how such a constitution can
ensure respect for the rights of religious minorities and the rights to gender
equality and non-discrimination.

Suggested Recommendations

R8.  The U.S. government should acknowledge that prohibitions on labor
unions it continued as an occupying force are in violation of the right to
association set out in Article 22 of the covenant.

R9.  The U.S. government should acknowledge that constitutional
recognition of an official state religion with the requirement that all laws be in
conformity with the dictates of that religion may result in the denial of the
right to freedom of thought, conscience and religion of religious minorities or
other non-adherents of the official state religion in violation of Article 18, the
right to hold opinions without interference and freedom of expression in
Avrticle 19, and the rights to equality and non-discrimination in Articles 3 and
26.

R10. The U.S. government should acknowledge that the provision that
immunizes violence against women when committed by husbands
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“disciplining” their wives constitutes a violation of the rights to equality and
non-discrimination set out in Articles 3 and 26 of the Covenant and of the
prohibition of torture or cruel, inhuman and degrading treatment in Article 7.

B. Issue 10(b). Investigation and prosecution of lower- and high-level
officials for unlawful killings and other war crimes.

The Committee asked the U.S. government to:

...clarify whether the State party has effectively investigated
and punished lower-ranking soldiers for unlawful Killings,
including possible war crimes, in its international operations,
and whether it has held senior officers responsible under the
doctrine of command responsibility. Please also clarify whether
similar investigations have been instigated against private
contractors and civilian intelligence agencies.*

U.S. Response. The U.S. government failed to note any specific investigations or
prosecutions of senior officers under the doctrine of command responsibility.*® This is despite
the fact that the use of torture, both in Iraq and elsewhere, has been found by more than one
governmental committee to have been widespread and systemic, and sanctioned by officials
at the highest levels, as discussed further below.

Assessment of U.S. Response. When photos depicting torture and humiliating and degrading
treatment by U.S. servicemembers of Iraqi detainees at Abu Ghraib first surfaced, high-
ranking officials in the Department of Defense and Bush administration rushed to lay the
blame on lower level enlisted and non-commissioned officers, claiming that this was aberrant
behavior.®® However, in a report of the investigation into the situation at Abu Ghraib, Major
General Antonio Taguba concluded that instances of “sadistic, blatant, and wanton criminal
abuses” were the product of structural and command failures or decisions made at higher
levels and especially faulted the decision of command to make military intelligence officers
and civilian contractors responsible for the military police units conducting detainee
operations.”’

Similar reports documented acts of torture and other forms of cruel, inhuman and degrading
treatment at Guantdnamo Bay and a detention facility at Bagram Air Force Base in
Afghanistan.?® In 2004, three memos were leaked to the press which were drafted and signed
by high-ranking staff at the U.S. Office of the Attorney General and Office of Legal Counsel
of the U.S. Department of Justice which advised the Central Intelligence Agency, the
Department of Defense and the Office of the President on the use of so-called “enhanced
interrogation techniques,” which included various forms of torture and cruel, inhuman and
degrading treatment that the authors advised could be regarded as legally permissible.*
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The interrogation methods used on detainees were euphemistically qualified by the U.S.
government as “enhanced,” but the United Nations and the ICRC found that they rose to the
level of torture and cruel, inhuman or degrading treatment.® The ICRC unequivocally
concluded that, upon the information gathered from interviews with the former CIA
detainees, conducted after their transfer to Guantanamo: “The allegations of ill-treatment of
the detainees indicate that, in many cases, the ill-treatment to which they were subjected
while held in the CIA program, either singly or in combination, constituted torture.”*

A report by the Senate Armed Services Committee which was released in full in 2009, further
confirmed that the legal memos had served to “redefine torture,”*% “distorted the meaning
and intent of anti-torture laws, [and] rationalized the abuse of detainees”® and led to the
torture of detainees in U.S.-run facilities in Iraq, Afghanistan and Guantdnamo Bay and to the
killings of two detainees in Afghanistan.'® The Senate Committee additionally concluded
that senior administration officials were responsible for the torture program:

The abuse of detainees in U.S. custody cannot simply be
attributed to the actions of “a few bad apples” acting on their
own. The fact is that senior officials in the United States
government solicited information on how to use aggressive
techniques, redefined the law to create the appearance of their
legality, and authorized their use against detainees.'®

A recent report by The Constitution Project of an investigation by a bi-partisan task force into
detainee treatment looked at the military and government response to detainees’ deaths. The
Constitution Project’s report found that in terms of accountability for the killings, “One after
one, military court-martial panels were reluctant to punish comrades who had been following
the operating procedures in place and listening to the instructions of their leadership.”%

Similarly, there have been reports of deaths of detainees at Guantanamo Bay under highly
suspicious circumstances.®” In June 2006, Yasser Al-Zahrani, Salah Ali Abdullah Ahmed
Al-Salami, and Mani Shaman Al-Utaybi were reported as having been found dead in their
cells.’® Government officials described the deaths as suicides by hanging, but the personal
accounts of guards stationed at the prison at the time undercut the official narrative and
strongly suggest that the men may have been killed as the result of treatment at a black site
located at the base.'® To date, there has been no full and independent investigation into their
deaths. Moreover, a civil case brought by the relatives of two of the deceased was dismissed
under the 2006 Military Commissions Act, which the government argues, and some courts
have held, prohibits men held at Guantanamo from challenging their treatment and conditions
during detention, or seeking accountability after release.**°

More recently, a joint investigation undertaken by The Guardian and BBC Arabic has
surfaced evidence that high-ranking officials in the Bush Administration were closely
involved in and linked to secret detention and torture centers in Iraq and other serious human
rights abuses.™! The investigation revealed that former Defense Secretary Donald Rumsfeld
appointed retired Colonel James Steele to help organize paramilitaries and commando units
from 2003 to 2005 and again in 2006.'*? Steele reported directly to Rumsfeld and reportedly
“knew everything that was going on there” — including the torture.*** The appointment of
Steele for service in Iraq was extremely controversial since he had previously worked as a
military advisor from 1984-1986 in El Salvador where he reportedly trained counter-
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insurgency commandos who were documented as having committed serious human rights
abuses there.""

As the Abu Ghraib photos indicated, sexual and gender-based violence were a feature of the
torture and humiliating and degrading treatment. U.S. military personnel and corporate
government contractors subjected detainees, men, women and children alike, to sexual
violence. Those working at the Abu Ghraib prison on behalf of the U.S. government forced
detainees to wear women’s underwear, simulate sex, masturbate, or have oral sex with other
detainees,'*® and raped detainees.'® The Taguba Report of the military investigation into the
abuses acknowledged the existence of photographs and videos of naked female detainees, and
of a U.S. military officer “having sex” with a female Iraqgi detainee.’*” One female prisoner of
Abu Ghraib reported that her cellmate, who had been unconscious for two days, told her that
she had been raped over 17 times by U.S. forces.'®

The Abu Ghraib scandal was illustrative of a larger problem of gender-based and sexualized
violence in U.S.-operated prisons.'® An attorney representing female detainees in Abu
Ghraib explained that such abuse by U.S. guards was “happening [in detention centers] all
across Iraq.”*? In 2005, the Iragi National Association for Human Rights issued a report
outlining the abuse of female detainees in various detention centers in lraq and documenting
“systematic rape by the investigators.”*** There were additional instances reported where
Iragi police, under the U.S. occupation, brought female relatives to police stations and
threatened to mistreat and to rape them unless their male relatives confessed, who, upon
confession, were handed over to U.S. forces.'?? In Al-Mosul, Irag, U.S. forces arrested the
female relatives of Iragi fighters so that the men would surrender.?

While in detention, women continued to suffer from physical and psychological abuse, and
were subjected to inhumane living conditions.*** In 2005, U.K. member of Parliament Ann
Clwyd verified a report that U.S. soldiers tortured an elderly Iraqi woman by attaching a
harness to her and riding her like a donkey.*® In a letter smuggled out of the prison in 2003,
one female detainee of Abu Ghraib described how American guards had raped (in some cases
impregrlgging) the female detainees held at the prison and forced them to strip naked in front
of men.

Despite clear and still emerging evidence of a policy and practice by the senior officials of
the previous administration that encouraged and facilitated torture and serious ill-treatment,
including that which led to the deaths of detainees in Iraq, Afghanistan, possibly Guantanamo
Bay and elsewhere, no high-level administration or military officials have been held
accountable for these serious human rights violations.

The ‘supreme international crime’

Moreover, the war in Iraq was itself a “supreme international crime” for which there has been
no accountability.*?” Not only was there no Chapter VII authorization by the United Nations
Security Council, U.S. Congressional authorization for the war was obtained on false
premises. And, as noted above, not only has the current administration failed to investigate
and prosecute those responsible for the war, administration officials have worked to shield
those responsible from legal accountability by asserting their immunity from suit.
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Recommended Questions

Q12. In light of the findings of multiple investigative bodies and inquiries
that senior military and civilian officials authorized methods of torture and
cruel, inhuman and degrading treatment, which in some cases have led to
deaths of detainees, why has there been no investigation or prosecution of
senior officials for the torture policies?

Q13. What steps is the government taking to provide reparations, including
compensation and rehabilitation, to victims of torture and other forms of cruel,
inhuman and degrading treatment, including sexual and gender-based
violence?

Q14. With regard to the deaths of Yasser Al-Zahrani, Salah Ali Abdullah
Ahmed Al-Salami, and Mani Shaman Al-Utaybi while in detention at
Guantamano Bay and in light of reports from witnesses and whistleblower that
they may have been murdered, why has there been no investigation or
prosecution of those responsible, including of senior commanders in charge of
the detention facility?

Suggested Recommendations

R11. The government should appoint an independent, special prosecutor to
investigate and prosecute those involved in developing, implementing and
overseeing policies and practice of torture and other forms of cruel, inhuman
and degrading treatment. To the extent there are ongoing criminal
investigations, including in foreign courts, the United States should provide
any requested assistance, and desist from any actions taken to deter or hinder
investigations or prosecutions in other fora.

R12. The government should provide reparations to those who have been
illegally detained and to those who have been subjected to torture or other
forms of ill-treatment while detained. The government should provide
reparations to the families of those who have died or been killed while
detained in U.S. detention facilities.

R13. With regard to sexual violence within the military, also referred to as

Military Sexual Trauma, the government should eliminate commander
discretion and chain-of-command adjudication of sexual assault cases.
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