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Sorry 1 can't be of more assistance but the only thing | can say is that photo three looks somewhat
familiar, for whatever reason, and it may not be the december 13 time pericd. However, | don't know the
name or rofe of that individual or the others. 1can only guess thal they are DOD. There was a major
influx of military personnel from Baghdad for the operation on [___:Y__}and they cleared out as soon as
the operation was completed. If there are any other questions that may help clarify or assistin
recoliection of these individuals please send them. - '
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William R. Harlow
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" To: James L. Pavitt@DO .
ce: |

01/21/04 08:08 AM

Subject [~

Wall Street Journal
January 21, 2004

Hamball Interrogation Yields Clues
By Don Greenleas, Stafft Aeporter Of The Wall Street Journat

JAKARTA, }néonesia -- The interrogation of Southeast Asia's most prominent terrorism suspect has shed new lighton
the workings of the region's biggest militant group, Jemaah Islamiyah, and its links to al Qaeda's ferror network.

Biduan Isamuddin, a 39-year-oki Indonesian cleric acsused of runhing terrorist operations across South_easl Asia, nas
given U.S. security officials details of names, financial ransactions, mestings, methods of operation and the structure of
Jerhaah Istamiyah and al Qaeda, accoriding to people familiar with transcripts of his interrogation.

But despite Mr. Riduan's disclosures, his capture isn't likely to be a knockout blow for either Jemaah Islamiyah or al
Qaeda In Southeast Asia, where securily experis say terrorism’s rools are too diverse and oo resilient to be severed by
the elimination of a few key leaders. Counterterrorism police and security officials across the region say they are braced
for future terrorist attacks.

“He is-not the Rosetia stons.or key ta futire opsiatiohs,* says an inteliigence analyst who has studied summaries of Ms.
Riduan's intérrogation distributed i Soltheast, ASia. Another Westem security official who has seen the summaries adds:
“The sort of things he knew about were already foiled -- the new thinking, the plots, he does not know."

Widely known as Hambali, Mr. Riduan was captured on Aug. 11 in Thailand and is currantly being heid by U.S.
inteligence officials at an undisclosed location. With their interrogation of My, Biduan largely cloaked in secrecy, U.S.
allies in Asia, including Indonesia, haven't had direct access to him. So far, regional intefligence and law-enforcemant
agericies say, they have received only selected summaries of interrogation results from the U.S.

American offlcials consider Mr. Riduan -- who was operations chief Jor Jemaah Isiamiyah, a group with the stated
long-tarm goal of uniting alt of Muslim Southeast Asia in an fslamic state - to be the most senior non-Arab in the al
Qaeda hierarchy. Mr. Riduan's status reflected his connections !o al Qaeda leaders, including Osama bin Laden, whom
he met in Afghanistan during the war to expel Soviet troops from the country in the 1980s. His success in managing
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several terrorist attacks in the Philippines and Indonssia since 2000 and his abllity to persuade soma Islamic extramists in
Southeas! Asia to become suicide bombers enhanced Mr. Riduan's position as a trusted al Qaeda opsrative, security

experts say.

Among the valuable information Mr. Riduan has provided on how Jemaah Istamiyah and at Qaeda operated in Southeast
Asia, security officials say, is new insight about how money moved among militants to finance attacks and the amount of
financial support provided by al Qaada 1o Islamic extremists in Southeast Asia. According to security offictals famitiar
with the interrogation transcripts, Mr. Riduan said he mistrusted the informal money-transfer system among Muskm
money traders known as hawala - a system many counterterrorism experts befieve was widely used to move terrorist
unds internationally. Instead, Mr. Riduan said he preferred to use courlers for direct money transfers. He added that he
set up an lslamic charty in Malaysia in the 1980s to fund terrorist training, bombings and other operations. :

His skilt with money was one of the keys to Mr. Riduan's success, security experts say. According to American
acadernic Zachary Abuza, now-detained al Qaeda military commander Khaiid Sheikh Mohammed told U.S. interrogators
that al Qaeda admired Hambali's ability as a financial manager. "He could do very good operations and back-office stulf
with very little capital,” says Mr, Abuza, "To someone like Osama bin Laden that wouid have meant a lot."

Evidence of al Gaeda’s confidence in Mr. Riduan came after the October 2002 bombings on the Indonesian resort island
ot Bali, for which Mr. Riduan claimed direst responsibility, according to the interrogation summaries. Mr. Riduan said
that after the attack - which killed 202 peaple, mainiy Australian tourisis - Mr. Mohammed gave him $100,000 to spend
as he wished on future operations. That was a departure from al Qaeda’s normal practice of dispensing cash for specitic
missions. Mr. Biduan told interrogators he gave $27,060 of this to the Moroe Islamic Libsration Front in the Philippines -
an exampte of regional cooperation among Islamic extremists. MILF spekesman Eid Kabalu denies that organization ks

funded by al Qaeda.

As al Qaeda's financial conduit and operational commander of Jemaah Islamiyah, Mr. Riduan was in regular contact

with the Southeast Asian terrorist network's subcommanders, even while on the run in Cambodia and Thailand before his
capture. Still, security officials famitiar with his interrogation say Mr. Riduan claimed to know fittle about Jemaah
Islarniyah's grass-roots terrorist cells. He sald thal the cells are flexible and have the capacity to rebound, a view that
aiso fits the assessment of security officiais, who betieve that while the group has been weakened significantly, i is stil
capable of mounting attacks, particularly bombings.
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To: |scott w. Muner@DCH

i :
Subject: UBGENT Rumsteld says CTA will conduct Saddam's
interrogation i

‘We need to discuss next steps.

----- Forwarded byl - on 12/16/03 03:00 PM -----

Qffice: Chief/NE

12/16/03 01:59 PM To:

Btizzy

| n

Krongard@DCly

harlow@dci,
cae
Subject: URGENT Rumsfeld says CIA will conduct Saddam’s
interrogation
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Williarn R. Harlow @ DCI
Office: OPA

. To: James L. Pavit®DO, John E. Mclaughlin@DCt, ||
12/16/03 01:54 PM [ 1 Jami Miscik/STF/AGENCY®@DI

cc: |Stanley M. Moskowitz@DClJ ' _
| |

Subject: URGENT HUMSTER says LIA wil conduct Saddam's
interrogation

WASHINGTON, Dec 16 {AFP} - US Defense Secretary Donald Rumsfeld
said on Tuesday that the Cemtral Intelligence Agency {¢1Ia) headed by
@George Tenet will be responsible for the interrogation of Saddam
Hussgein.

bur-jjc/mac

U8-Irag-Rumsfeld-CIA
- AFP 161838 GMT 12 03 .

0008924
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To:
oo
Subject: FYi--1 Oclober 2004 Congress;onai Record Extract: Sen. Leahy Floor
Statement, "Abuse of Foreign Detainees”

fyi
----- Forwardedby[ |STF/AGENCY on 10/04/04 08:01 AM -~
OCA
10/03/04 07:38 PM To:
I
|
\U_ﬁo WL HEGErSo S THAGENCY @ DTLT
t _
“cc:_Staniey M. Moskowitz/STF/AGENCY @DCL| |
|
Subject: FY+-1 October 2004 Congressional Record Extract: Sen. Leahy Floor
Statement, "Abuse of Foreign Detainees®

-—-- Forwarded by | | on 10/03/04 07:31 PM —--

| DCIOCAL |
]

10/02/04 10:12 AM 12 | ' |

Subject: FYE--Congressional Record Extract: "Abuse of Foreign Detainess®

Foliowing is the floor statement by Sen, Leahy, in case you might be interested. It's four pages.
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Gratefnl Americans are holding events
such as these in clties and towns across this
great land of ours; to express their gratitade
to thege who sacrificed their freedom to en-
sure ours, our American POWs, and to those
who have never returned [rom forsign battle-
fields, our MIAs,

Americans honor thelr POWs and MIAsg,
their comrades, and their families through
our worldwide commitment to account for
our missing warriors, to bring our heroes
home from distant lands, and to reunite
them once again with their loved ones.

American POWs and MIAs have honored
their Natisn through their service and sac-
.rifice, much like the magnificent young men
and women standing so proudiy on the pa-
rade field befors us today. As I marched the
line this morning, ! was inapired deyond
words by their professionalism. You honor
all of us with your preaence this morning.

Those who wear the uniform today, and
those who went before them know-batter
than most—why bringing onr missing Ameri-
cans home 18 a sacred commitment. That
mission rests squaraly on the shoulders of
those of us to whom you have sntrustad
gsoma measure of leadership.

Your support and encouragement wiil con-
tinue to hold us accountable. Though this ef-
fort is ingrained in the hearts and minds of
Arnericans, it ia you who snsure this mission
continuss.

T want to say sspecially to the families of
the misslng and to you—their comrades—
that your government will not rest until all
com# home.

Mors than MO years ago, President Lin-
coln, desperately seeking to hold cur Nation
together, spoke of **. _ _ those brave men who
are now on the btented {ield or nobly meeting
the foe in the front . . . that they who slesp
in death . .. ars not forgotten by thoss in
highest authority . . . and should their fate
be the same, thelr ramaina will not be

, uncared-for.”
© . At the dedication of a grand, national cem-
stery near the battlafisid—at CGettysburg,
Pennsylvania, in perhaps the most eloguent
272 words in American history, the Prasldent
spoke to the {families of those lost and to the
soldiers still in combat.

He spoke of the honor that we must pay to
those who have made the ultimate sacrifice
to ensure their sacrifices ware not in vain to
ansure that this Nation will never forgst,

We are equally committed today to the
farnilies of the mlissing [rom past conflicts,
and to the soldiers atill in combak.

More than 680 men and women are working
around the world on that commitment—that
misgion. In my home State of Hawail we
have the headguarters of the Joint Task
Force on Full Accounting that carries out
these searches and the Combat Identification
Lab which goes through the painstaking
process of identifying the remains which are
discovered,

T am very proud of their work and the
amall contribution that my atate makes to
this effort.

You are aware of the monumental effort to
account for the missing from ail wars, Hut
the commitment goes muchk farther than
that.

While we sesk to bring home the warriors
of the past, we must alse ensure thai vou
warriors of the present—should you go into
harm's way-your Nation will bring you
home. “Whatever it tekes . . .

The results of thia misslen can be seen on
distant batilefieids where numerous per-

sonnel in Afghanistan and Iraq have heen re- -

covered.

In Iraq alone, our herole rescue forces have
recoversd more than 75 of our warriors alive,
‘But in spite of our commitment to recover
" today's service members from today's battle-~
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fields, our challenge remains to account for
those who fell in past conflicts.

1 am told that more than 1,500 are unac-
counted for from the Vietnam war--730 oth-
ers have been identified and returned to
their families since the end of that war.

Jast last week, cur troops frem the Jeint
Task Foree on Full Accounting breught
Yome the remalns of more American soldiers
frem the Korean war.

Throughout the worid—irem North Kores
to Southeast Asia, in the South Pacific, and
even in Burope and Russia, with the coopera-
tion of the pecple and governments of many
nations, the work goes on around the clock.

My feliow Americans, this past weekend
the Nation commemorated the third anniver-
snry of the terrorist attack on the United
States, The horrifying memory of the attack
remains fregh in our minds.

Less than one week after 9-11, Senator TED
STEVENS and ] were sent by the Senate to
New York to assess the damage as we pre-
pared our first supplemental appropriations
measure to regpond to the tragedy. As we
circled the smoldering ruins I was struck by
the devastation that lay below us.

The day before, we had toured the wreck-
age here at the Pentagon,

T.et me tell all of you that thoss two expe-
riences are etched in my brain never to be
forgotten.

Today we rocognize that the world remains
a dangerous place. As much as we desirs to
live in peace we understand that there is
likely %o always be a need for a strong mili-
tary to defend this country and te fight our
Nation's wars.

Dur obligation is both to future genera-
tions of those who go in harm's way, and to
thosge of the past, as Lincoln said, we will as-
gure all of you and them that we shall never
forget, .

That, my fellow Americans is our solemn
pladge. Thank you.

RS
ABUSE OF FOREIGN DETAINEES

Mr. LEAHY. Mr. Presideng, almost
five months after learning of the airoc-
{tles that occurred at Abu Ghraib, sev-
eral of the investigations into U.S. de-
tention policles are now complets. I
commend Chairman WARNER for his ef-
forts to investigate this scandal, but ke
remalns hampered by the leadership of
his own party and an administration
that does not want the full truth re-
vealed, While the investigations pro-
vide new insighi into how the abuses
occurred, they frequently ralse as
many new qguestions as they answer.
Despite calls from a small handful of us
who want to find the truth, Congress
and this administration have failed to
seriously investigate acts that bring
dishonor upon our great Nation and en-
danger our soldiers overseas.

The Bush administration circled the
wagons long ago and has continually
maintained that the abuses were the
work of ‘a few bad apples.’ I have long
sald that somewhere in the upper
reaches of the execubive bransh a proc-
ess was set in motion that rolled for-
ward until it produced this scandal.
FEven without 2 truly independent in-
veatigaticn, we now know that the re-
sponsibility for abuse runs high up into
the chain of command. To put this
mabter behind us, first we need to un-
derstand what happened at all levels of
government. It is the responsibility of
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the Senate %o investigate the facts,
from genesis to final approval to imple-
mentation and abase. Howsver, this
Senate, and in particular the Judiciary
Commitsee, continues $o fall short in
its oversight responsibilities.

Democrats on the Judiciary Com-
mittee attempted in June to foree the
disclosura of pelicy memeoes on the
treatment of detainees, but were de-
feated by a party-line vote, Recently, a
Tederal judge, recognising the impor-
tance of public examination of such
documents, ordered the Bush adminia-
tration to comply with freedom of in-
formation laws and reisase a list of all
documents on the detentions at Abu
Ghraib prison by October 15. I com-
mend this decision, but even that list
would not tell the entire story.

A recent Washington Post colurn
addressed the administration’s attempt
to whitewash this scandal. Jackson
Diehl wrote:

Oynics will net be surprised to learn that
senjor military commanders and Bush ad-
ministration officials are on the verge of
avoiding any ascountability for the scandal
of prisoner abuse In Irag and Afghanigtan-—
despite the enormous damage done by that
affair to U.8. standing in Irag and around the
world; despite the well-documented malfea-
sance and possible criminal wrongdsing by
those officials; despite the contrasting pros-
ecution of low-rarking soldiers.

Allowing senior officials to avoid ac-
countability sebs a dangerous prece-
dent. It is time for Congress, even this
Republican Congress, o de its job and
take acticn. We must send a message
that no one in the chain of command—
from an enlisted private at Abu Ghraib
to the Commander-in-Chief—is above
the laws of our Nation.

The investigations completed thus
far provide additional insight into how
the prison abuses oceurred, bat thelr
narrow mandabes prevented them from
addreasing critical issues. The reports
by the Army Inspector Gemeral, Majl.
Gen. George Fay, and Lt. Gen. Anthony
Jones all suffored from structural limi-
tations. The Army IG report was de-
signed as “a funciional analysis” of op-
erations, not an investigation into any
gpecific incidents, The Fay and Jones
reports, tasked with reviewing the role
of military intelligence a$ Abu Ghraib,
were limited in scope to the military
itself despife acknowledging that rela-
tionships between military Intel-
ligence, military police, and outside
agencies were significant to the break-
down in order. Overall, these investiga-
tions collectively suffered from a lack
of scope and authority, leaving key in-

guiries into issues like contractor
abuses and “ghost detalnees” unex-
plorsd.

The panel led by former Defense Sec-
retary James Schlesinger was similarly
limited to the role of the mtlitary and
could nob investigate the role of the
CIA. The Schlesinger panel had no sub-
poena power and lacked true independ-
ence. Its loyalty to the Secretary of
Defense is betrayed by iis acceptance
of a policy that is proving to be one of
the root causes of this scandal. In Au-
gust 2002, Assistant Attornsy CGeneral
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Jay Bybee wrote in a memo to White
House Counssl Alberto Gongales that,
“While many of these technigues may
amount to cruel, inhuman or degrading
treatment, they do not produce pain or
suffering of the necessary intensity to
meet the definition of torture.” Alarm-
ingly, in his recent testirmony bhefore
the Senate Armed Services Committes,
Dr. Schlesingsr sounded more liks an
administration officlal than an inde-
pendent investigator. His statement to
the commitbtee that, “"What constitubes
humane treabmend lHes in the eye of
the beholder” iz something I would
have expected Lo read in a memo from
Jay Bybee, not the head of an “inde-
pendent” commission.

1 could nob disagree more with the
statemsents of Dr, Schlesinger and Mr.
Bybee. The Geneva Conventions and
Conventlon Against Torturs dsfine hu-
mane treatment of prisoners, sebiing
standards that protect our own soldiers
when they are captured. A number of
State Department lawysrs fought o
protact these standards in early 2002,
when the President broke with decades
of policy and decided against providing
the Geneva protections to terrorist
suspects. Military lawyers forzght the
same babble after Secretary Rumsfeld
approved techniques for use ab Guanta-
namo thab are illegal under the Geneva
Conventions.

The recently reisased reports iHus-
trabe why an independent investigation
iz sEtll nocessary. They brought us
closer to the truth, but guestions re-
main unanswered. Despite ita faillings,

. the Schiesinger report refuted the ad-

- ministration’s efforts to aveid respon-
sibility and to minlmize this scandal as
the misdesds of ‘a few bad apples.’ The
report documents a fallure of leader-
ship by some ai higher levels in the
chain of command, as well as poor
planning from the top and a great deal
of confusion about which interrogation
and detention praciices were ascept-
able. Bui the confusion was not caused
solely by a lack of leadership. In recent
months we have learned that senior of-
figizls in the White House, the Justice
Dopartment and the Pentagon set in
motion a systematic effort to mini-
mize, disktort and even ignore our lawa,
pollcies and agreements on torture and
the treatment of prisonsers. The Schles-
inger panel failed bto follow the inves-
tigation o the highest levels of the ad-
ministration.

Ultimately, what emerges from these
reports s & sbriking contradiction. The
reports state that there was no officlal
policy of abusse and they do not rac-
ommend punishment for high-ranking
officials. And yeb, the reports show
that decisions that were made by top
offieials, including the President him-
gelf, 1ad to the abuses that occurred in
the fields of battle.

Flecing togsther the facts and find-
jngs of these reports with information
contained in other official documents

-and preas accounts, a timeline emerges
“that shows how edicts from Wash-
ington trickled down, crossed oceans,
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and migrated from the front lines on
one continent to the next.

In February 2002, President Bush
signed a memorandum stating that the
Geneva Conventions did not apply to
members of al-Qaida and the Taliban.
That dacision was taken alt the rec-
ommendation of the Attorney Gemeral
and White House counsel, and over the
ohjection of the Secretary of State.

Bight months later, in Gctober 2003,
with hundreds of prisoners captured in
Afghanistan then being held at Guan-
tanamo Bay, the Schlesinger report
states that anthorities at the base “‘re-
quested approval of strengthened
counter-interrogation techniques.” In
December of that year, according to
the Pay report, Secretary Rumsfeld ap-
proved for use at Guantanamo tech-
nigques such as “stress positions, isola-
tion for up to thirty days, removal of
clothing and the use of detainees’ pho-
bias (such as the use of dogs).” Law-
yars in the military reacted negatively,
strenuously arguing that the use of
such techniques was anathema to mili-
tary tradition and would ultimstely
come back $o haunt the armed serv-
ices. In January 2003, Secretary Rams-
feld rescinded his approval of the ex-
treme interrogation techniques; new
guldelines were issued in April 2003
from a Defense Department working
group.

The Fay report reveals, however,
that despite the Secretary’s shift In
poelicy, the methods he had authorized
in December 2002 for use only at Guan-
tanamo Bay guickly migrated to Al-
ghanistan and other locations whers
our military is active, As early as De-
cember 2003, reports General Fay, “in-
terrogators in Afghanistan were re-
moving clething, isolating peopls for
long periods of time, using stress posi-

- tions, exploiting fear of dogs and im-

plementing steep and light depriva-

tion.™
It was also in December 2002 that fwo

prisoners in U.3. custody were killed.
Both deaths were ruled homicides by
pathologists, but, at the time, the
Army publicly attributed them to nai-
ural cauges. It was not until journalists
saw coples of the death certificates,
which had been given to the non-
English speaking families of the de-
ceased, that the truth aboub the fatali-
ties came out. In September, criminal
charges were finally filed, 20 months
aftor the deatbhs occurred.

These deaths are deeply disturbing,
but at least we know some -of the de-
talls of the cases and can seeX justice
against the perpetrators, A recent re-
port by the Crimes of War Project un-
covered an Afghan detainee’s death

that was never reported up the mili-

tary chain of command. The defaines,
Jamal Naseer, died in March 2003, al-
legedly affer weeks of torture by Amer-
jcan soldiers, Because &the Special
Forces unit that reportedly controlled
the detention facility falled. to report
the death, it was never investigated.
This incident is very troubling on ibs
own, but, like so many other incidents
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we have discoversd, 1 points to a mach
larger problem. The U.8, Army Crimi-
nal Investigation Command received a
tip about Naseer's death earlier this
year, bui could not investigate the
matter due fo a lack ef information.
Christopher Coffey, an Army dstective
based at Bagram air base, told the L_A.
Times:

We're trying to figure out who was running
the base. We don’t know what unit was
there. There are no records. The reporting
system is broke across the board. Units are
gransfarred in and out. There are no B0Ps
[standard operating procedures] and each
unit acts differently.

The L.A. Times article 1liustrates a
gserious fajlure of leadership by the De-
partment of Defense and the obvious
shortcomings of aliowing the Pentagoen
ta investigabe itself, The Army Inspec-
tor General’s repor$, released in Jnly,
stated that the investigation’s team
“that visited Irag and Afghanistan dis-
coversd no incidents of abuse that had
not been reported through command
channels; all incidents were already
under investigation.” We now know
this cannot be accurate. What we don’t
know is how many more deaths and
cases of torture have gone unreported.

As I stated before, the Schlssinger re-
port agreed with administration policy
that detainees did not merit Geneva
protections, a position with which I
and many of those in uniform disagree.
The panel acknowladged, however, that
the President's policy of treating al-
Qalda and Taliban defainses ‘“con-.
siastent with the principles of Genava,”
was ‘‘vague and lacking.” Even a gov-
ernment treating prisoners ‘‘con-
sistent” with the Conventions would
net rely on interrogatton practices like
the ones we have witnessed. The tech-
nigues I juss described, ones thab ware
used in Guantanamo, Afghanistan, and
Iragq ars clearly 1llegal uander the Gene-
va Conventions. Secretary Ramsield
and, later, Li. Gen. Ricardo Sanchesz,
authorized the use of technigues that
were confrary to both U.S. military
manials and internationsl law. Given
this incredible overstepping of bounds,
I find i% incredible that the reports
generated thus far have not rec-
ommended punishment of any kind for
high level officials,

Meanwhile, the CIA conducted its
own sef of inferrogations. The Fay and
Schlesinger reports state that the CIA
operated under a different set of rules,
sometimes ineluding the military and
sometimes not. The Fay report statea
that ‘‘the CIA’s detenfion and inberro-
gation practices contributed to & loss
of accountability and abuse abt Abu
Ghratb.” The resuit: further confusion
among soldiers in the fleld over appro-
priate standards of treatment and the
application of the Geneva Conventions,

How did these technriques, which were
rescinded by Secretary Rumsfeld in
January 2003 become 3o prevalsnt in
Irag? The Fay report states it flatly:
“Concepts for the non-doctrinal, in-
field manual approaches and practices
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clearly cams from decuments and per-
sonnel in Afghenistan and Guanta-
name.” Ulsimately, the ‘“non-doc-
trinal” approaches used at Abu Ghraib
included nakedness and humiliation,
the use of dogs to 'fear up"” detainees,
and sexual and physical assaults. These
approaches migrated to Irag & number
of ways, any of which might have been
prevented by clear statements of policy
from the top, Members of the 518%th
Military Intellipence Battalion served

ab Bagram Air Force Base in Afghani-

stan in 2002. Some of these soldiers
have been implicated in the deaths of
the two prisoners at Bagram. A number
of soidiers from the 518th were sent %o
Iraq, and some of those have been im-
plieated in the Abu Ghralb abuse scan-
dal. As we all know, military intel-
Hgence played a major rele in directing
and carrying oui the abuses at Abu
Ghrath.

In addition, as the Fay report cites,
*Interrogators in Iraq, already famillar
wiih the practice of some of these new
idess, implemented them aven prior to
any policy guidelines,” Befora long, as
the Schiesinger report states, policy
gaidance backed up the initerrogators’
actlons. In August 2003, Mal., Gen. Mil-
ler “brought the Secrebary of Defense’s
Aprll 16, 2003, policy guldelines for
Guantanamo with him,” and gave this
policy to L. Gen. Sanches, who was, at
the time, the highest levsl commander
in Irag. On September 14 of last year,
neocording to the Schlesinger repors,
1.t. Gen. Banchez approved a policy on
interrogation that included technigues

. that, up to.that point, had only been
oificially applled to so-called enemy
combatants—those who, in the minds
of President Bush and Secretary Rums-
{eld, wers not protected by the Geneva
Conventions. The Bush administration
has steadfastly claimed that the Gene-
va Conventions apply $o the war in
Irag, And yet, Lt. Gen. Sanchez deter-
mined, with no authorization to do so,
that some of the debainees held in Iraq
were to be cabtegorized as unlawiul
combatants.

How did I.,t. Gen. Sanches justify his
authority to approve such technigues?
The Schlesinger report found that Lt
Gen. Sanchez relied on the President’s
February 2002 memorandum and the
Department of Justice’s notoricus Anu-
gust I, 2002 memo twisting the defini-
tion of Lorture. It is deeply $roubling,
given this evidencs, that the Bush ad-
ministration has held fast to the con-
tention that the abuses at Abw Ghraib
were committed by “'a few had apples.”
And it is extremely dizconcerting that
the very outcome that military law-
yers warned of when they fought
against the administration’s desire to
suspend the Gensva Conventions—the
undermining of the military’s tradition
of upholding the rule of law—came to0
fruition. Our armed forces have been
tainted by this scandal and our soldiers
in the fisld placed at greater risk. .
~ The Sanchez policy guldelines were

"technicglly in effect for only a month
before being revised. But, as in Afghan-
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istan, these illegal technigques were put
to use almost immediately. Interroga-
tora in Iraq relied upon the guidelines
and may have done so belisving that
they were appropriate. The Jones re-
port states that, “Some of these inci-
dents involved conduct which, in retro-
spect, viclated international law. How-
ever, at the time some of the socldiers
or coniractors committed the acts,
they may have honestly beleved Lhe
techniques were condoned.”

I find it deeply disturbing that Amer-
ican soldiers would have acted on such
guidelines. I have stated many times

_that those who viclated the laws by as-

saulting and humiliating prisonera
should be prosscuted. The buck should
not stop there, however. The reports
have shown that there was a serions
preakdown in training and operations.
There was one MP for every 75 pris-
oners at Abu Ghraib when the abuses
oocurred. And as the Army Inspector
General found, inbterrcogation facilitiss
lacked ovarsight processes and control
mechanisms. Even routine inspections
were lacking.

‘What these reports show-—and, unfor-
tunately, 1t is an unstated revslation
one discovers by reading between bheo
lines—ia that once President Hush and
his top adviscrs leb the genie out of the
bottle by denying the protections of
the CGeneva Conventions and rewriting
the definition of torturse, they set off a
chain reaction that spanned the globs.
By changing the rules of treatment and
interrogation for one group of defain-
ees, by tossing away decades of mili-
tary protoeol, by writing and rescind-
ing and rewriting guidelines so often
that soldiers had no clear ander-
standing of pollcy or practice, and by
allowing the CIA to operate in the
shadows, the leaders of the Bush ad-
ministration lost control. What was
initiated for one group of detalnees in
one locabion spilled over Intc other
countries and to very different types of
prisoners.

A day or two after the release of the
Schlesinger and Fay-Jones reports,
Secretary Rumasfeld still claimed that
there was no evidence that prisoners
had been abused during interrogations.
I wonder if he took the time bto read or
o reguest a briefing on these inves-
tigations. He made the same statement
twice before his handlers corrected
him, in the middle of a press con-
farence. Incredibly, he again missiated
the facts, “correcting” himself to say
that only two or three cases of abuse
took place during interrogation. In
fact, 13 of 44 instances of abuze in-
volved interrcgation. It leaves me to
wonder, Meanwhile, President Bush haa
kept guniet about the findings of the re-
ports, His silence is deafening.

Az T have said before, there needs to -

be a thorough, independent investiga-
tion of the actions of those involved,
from the people who commikted abuses,
to the officials who set these policies
in motion. An independent comimis-
sion, structored on the model of the ¥
11 Commission, wiil allow ns begin to
heal the damage that has been done.
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I am not alone in calling for an inde-
pendent commission. Several organiza-

‘tions, including the American Bar As-

sociation, Human Rights First, Am-
nesty International, and Human Rights
Wateh, have urged the creation of an
independen$, bipartisan commission to
investigate the prisoner abuses. A re-
cent letter from eight retired generals
and admirals to Presiden$t Bush asked
him to appeint a prisoner abuse com-
mission maodeled on the %11 Commis-
sion. In that letter, the flag officers
stated, ‘‘internal - invesiigations by
their nature . . . suffer from a critical
lack of independence. Americans have -
never thought it wise or fair for one
hranch of government to police itself,”
The %11 Commission provides more
than a structural model for a new com-
mission; it also provides a lesson in
how perseverance can overcome the ad-
ministration’s refusal " to seek the
trath. The Bush administration ini-
tially oppesed the formation of the 911
Commisgion, just as it now opposes a
prisoner abuise commission. The adinin-
istration used the same argument
againat both commissions. It asserts
that the numerous internal investiga-
tions are sufficient to uncover the
truth. Dr, Jarnes Schlesinger, the head
of the panel established by Secretary
Rumsfeld to investigate the prisoner
abuses, addressed this issus In his bes-
timony to the Senate Government Af-
fairs Committee in February 2002, as it
debated the need for the %11 Commis-
sion. He argued {for the creation of the
Commission becanse, “to this point
many questions have been addressed
piecemeal—or not abt all. ‘Fhe purpose
of the National Commission would bse
systematically and comprehensively to
address such guestions—and to give a
complete accounting of the savents
leading up to %11, In my judgment,
such a Commission would serve a high,
indeed indispensable, national puar-
pose.” This 1s exactly the same reasen
wo need an independent commission to
investigate the prisoner abuse scandal.
The Governmental Affairs Com-
mittee report on the bill to establish
the 9711 Commission stated that it *‘is a
bipartisan inifiative to help answer the
many remaining gquestions in a con-
structive, methodical, and non-par-
tisan way. The commission would com-
plement investigations being under-
takern by Congress and the Bxecutive
Branch.” A prisoner abuse commission
would falffll 8 similar need—to fill the
gaps that inevitably occur when an in-
vestigation is addressed in a plecemeal
fashion. We already know some gaps
exist—such as the phost detainee prob-
lem and the role of contractors—others
are sure to arise in the course of an
independent investigation.
International law, as well as the De-
fense Department's gwn policies, re-
quires the registration and acchunting
of all detainees. Detainees kept off of
the official rolls—so called 'ghost de-
tainees’—are held in violation of the
law. The Pay-Jones report revealed
that the ghost. detainee problem was
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far more pervasive than the Defense
Department had previcusly. acknowl-
edged. General Kern, the investiga-
 tion's appoinbing officer, testified be-
fore the Senate Armed Services Com-
mibktee that there could be a3 many as
100 phost dstainees, but his panel conld
not thoroughly investigate the matter
hecanse the CIA refused $o cooperats in
the inquiry.
These ravelations should not come as
a surprise—human rights groups have
peen calling for an investigation into
_the ghoat detalnes issue for months. I
first wrote to the National Security
Advisor abouf mistreatment of detain-
ees in June 2003, including a request for
information on prisoners transferred in
gecret by the United Stabes to other
natlons for interrcgation, A report on
seorst detentlons was released on June
11, 2004, by Human Rights First. The
report, titled, Ending Secret Deten-
tions, describes a number of officlally
undisclosed loccations that sources—
 typically unnamed government sources
guoted in the press—have described as
detention centers for ferrorism suas-
pects. Thess sources have diseussed fa-
cilities in Iraq, Afghanistan, Pakistan,
Jordan, Diegoe Garcla, and on U3, war
ships. The ICRC has not been allowed
access to these facilities. It issued a
public statement in March sxpressing
its growing concern over ‘‘the fate of
an anknown number of people captured
. . . and held in undisclosed locationa.”
To date, its requesis have been deniad.
After being rebuffed by the CIA, the
. Fay-Jonss panel asked twe offices to
. conduct further investigations into the
. ghost detainee issuae: the Department
of Defense Inapector General and the
CIA Inspecior General. Once again, this
would resalt in one branch of govern-

ment to policing itself. Like the Fay-

Jones vpanel, the Inspectors Ceneral
lack the authority to follow such in-
vestigations beyond their own depart-
ments—again allowing many quesblions
to remain unanswered. We need Go
know what role sentor administration
officials in the White House, Justice
Department, Defense Department, and
CIA piayed in formulabing the policies
that atlowed the illegal detention of
ghost debtainees, We know this problem
emanated from senler officialg—Sec-
retary Rumsafeld admitted in June that
he approved the secret detention of one
detainee at the request of CLA Director
Penet. Only an independent commis-
sion with significant authority will be
able to fully inveatigate this matter,
The Fay-Jonres report also found that
civillan conbractors were complicit in
the abuse of detainees, We already
knew this, but the panel's findings
ratse new questions about whether the
contractors will be held accounbable
for their actions. Thus far, one con-
tractor has been charged for abuse in
Afghantstan, but no charges have baen
fited against contractors in Irag. As
P.W. Singer points out in his rscent
~Washingten Post op-ed, “Army inves-
“tigabors are at a ioss over how to hold
“ the contractors accountable. The Army
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refarred Individual employees' names
to the Justice Department more than
threa months ago, but Atborney Gen-
eral Ashcroft has yet to take aotion.”
As these cases are referred to the Jus-
tice Department, the Judiclary Com-
mittee mmust fulfill its oversight re-
aponaibility to ensure these crimes do
not go unpunished. Given the reports
and allegations of abuses of Iragl pris-
oners that lnvolved eivilian contrac-
tors, I am deeply troubled at the pas-
sivity being displayed by the Depart-
ment of Justlce. If loopholes exiast.in
the law, the Department should be
working with Congress to {ill them.

Some argne that another investiga-
tion will prevent us from putiing the
scandal behind us, but ignoring the
problem will not make it go away.
Each week brings new allegations that
reveal how much we still don’t kEnow.
Human rights groups and journalists
have been unrelenting in thelr efforts
to uncover this scandal, and I applaud
their contributions. The report re-
lsased recently by the War Crimes
Project revealed unreported deaths in
Afghanisban. Veteran journalist Sey-
mour Hersh claims in his new book
that senior military and national seon-
rity officials were repeatedly warned in
2002 and 2003 that prisoners were being
abused., Mr. Hersh writes that FBI
agents nobtiffed their superiors about
abuses at Guantanamo and that these
reports were passed along to officiala
at the Pentagon, The ACLU continues
to flght in Federal courts to compel
the administration to release docu-
ments related to torture. Even without
further Government action, this scan-
dal iz net going te go away, IH is time
for us to lead the investigation, rather
than wait to read abouid the laktest dis-
covery of abuse in tomorrow's paper.
We must establish an independent com-
mission.

In the coming months, the remaining
Pentagon investigations will come to
an end. It will be lke finding an old
jlgsaw puzzle in the back of the clos-
et—it looks complebs, buf you can
never tell if there are pleces missing
until you try io put it together. An

independent commission can take on

this important task; it will snsurs that
no pieces are missing and that we have
a complete, unbiased assessment of a
sad chapter in our Nation’s history.
The %11 Commission showed us that it
can be painful to dredge up the past,

- but it 18 also a necessary step to mov-

ing forward.

el

CHILDREN'S HEALTH PROTECTION
AND IMPROVEMENT ACT OF 2004

Mr. ROCKEFELLER. Mr. FPresident,
yesterday marked a crikical juncbure in
the fight to provide comprehensive and
affordable health care coverage for our
Nation's children. Congress had a tre-
mendous opportanity to improve the
quality of life for hundreds of thou-
sands of children, not just for the fore-
sseable future, but also over the long
term. September 30, 2004, should have
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gone down in history as the day Con-
gress set aside partisan politics and
took a stand for children. Unfortu-
nately, yvesterday will be remembered
ags the day Congress chose politiecal
rhetoric over action and failed to pro-
tect health care coverage for children
in working families.

Some of my colleagues will argue
that September 30 only marked a stat-
utory deadline and didn't really matter
in terms of coverage for kids. I strong-
1y disagree. Yesterday’s deadline was
about keeping our promise to Amer-
ica's working families that their chil-
dren will have access bo comprehen-
sive, affordable, and reliable health
care coverags. We in Congress have
broken that promise, and it is uncon-
sclonable to think that Members would
go home to campaign while the health
care of some of most vulnerable chil-
dren hangs in the balancs.

We must act now to preserve health
care coverags for children enrolled in
the Children’s Health Inscrance Pro-
gram, CHIP. This i3 oo Important an
issua to delay even a day. Senators
CHAFEE, KENNEDY, SNOWE, and I, along
with Congressmen BaRTON and DIN-
GELL, have & hipartisan, bicameral bill
on the table right now that will protsct
coverage for Amerioa’s children., The
Children’s Health Protection and Im-
provement Act has the support of 48 bi-
partisan cosponscrs in the House of
Reprasentatives and 33 biparbisan co-
gponsors in the Senate. Our legislation
has been endorsed by over 100 local,
state, and national organizaiions in-
clading the National Governors Asso-
ciation, the American Academy of Pe-
diatrics, the Amerlcan Hospital Asso-
clation, the Natlonal Association of
Children’s Hospitals, the Catholic
Health Association, Families USA, the
Children’s Defense Fund, and the
March of Dimes. Thers i8 no reason
why we cannot pass this legisiation
today. ’

If my colleagues wers to talk {o their
Governors about the merits of the Chil-
dren Health Pretection and Improve-
ment Act, all 50 Governors would say
that our legislation addresses the long-
term Federal funding shortfails that
will oecur in SCHIP over the next 3
years.

If my colleagues were bto visit doc-
tors' offices and hospital emergency
rooms - and talk to general practi-
tioners, pedlatricians, and surgeons,
these providers would cenfirm that our
legislation makes it easier for children
to access health services and reduces
our Nation’s growing uncoinpensated
health care burden.

Most importantly, if my cclleagues
were to talk to working families in
their home states who rely on CHIP,
working families would say that our
legislation guarantees real coverage
for their children. Our legisiation gives
working families the peace of mind
that comes from knowing thelr chil-
dren would not just receive health care
coverage tomorrow, next month, or
next ysear, but for the pext several
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Subject;

To: John L Helgerson/STFfAGENCY@DCl

seneva Convention Summary

John -- Atlong last, | am sending you the attached memo in response to your request for a working
summary relating the geneva convention to the matter of ghost detainees. This may not look like much,
but | have tried o keep it to bare minimum and avoid obscure Latin phrasss, legal citations, etc. It may not
stand up to scrutiny as more facts are developed, understanding increases, and the positions of OGC and

the rest of the US Govarnment become more clear. 1 am sure that
: : . (b) (1
i }Niﬂ be abile to expand on and correct it, and to answer & (b (3)
. 8

With that, and the soon-to-be-completed draft of an employee review policy, | will {

become a ghost employee.

Geneva Convention Summoary,doc  Geneva Convention TV Matrix.doc
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Selected Provisions

Geneva Convention IV (August 12, 1949) — “Protection of Civilian Persons in Time of War”’

Article

Subject

Text

%
Remarks

Extent of Obligations

The High Contracting Parties undertake to respect and to ensure
respect for the present Convention in all circumstances.

The United States and Iraq signed the Convention and an
“High Contracting Parties.”

“It is not an engagement conchided on the basis of
reciprocity, binding each Party to the contract only insof:
as the other Party observes its obligations. It is rathera.
serites of unilateral engagements solemnly contracted
before the world as represented by the other . . . Parties. .
The . . . Parties do not undertake merely to respect the
Convention, but also to ensure respect for it {by all those
over whom it has authorityl. . . . [TThe Party to the confli
is responsible for the treatment accorded to Protected
Persons. . .. [Als soon as one of the conditions of
application for which Article 2 provides is present, no . .
Party can offer any valid pretext, legal or otherwise, for1
respecting the Convention in its entirety. . .

Applicability to Hostilities

... the... Convention shall apply to all cases of . . . armed
conflict which may arise between two or more of the High
Contracting Parties . . .. ,

The Convention shall also apply to all cases of m&mmm or total
occupation of the territory of a High Contracting Party, even if the
said occupation meets with no armed resistance.

“, .. By its general character, this paragraph deprives
belligerents, in advance, of the pretexts they might in
theory put forward for evading their obligations. There i
no need for a formal declaration of war, or for the
recognition of the existence of a state of war, as
preliminaries to the application of the Convention. The
occurrence of de fucto hostilities is sufficient. ., .

Applicability: Definition of
Protected Persons

Persons protected by the Convention are those who, at a given
moment and in any manner whatsoever, find themselves, in case
of a conflict or ocenpation, in the hands of a Party to the conflict
or Occupying Power of which they are not nationals,

.. [Plrotection 15 accorded to all persons who are not
the nationality of the occupying State[, excluding}: {1)
Nationals of a State which is not party to the Convention
(2) Nationals of a co-belligerent State [that] has normal
diplomatic representation in the occupying State. (3}
Persons covered . . . under one of the three other Geneva
Conventions. . . .”

Exclusion for Hostile Persons

.+ .. Where in occupied territory an individual protected person is
detaiped as a spy or saboteur, or as a person under definite

*.. . . There may of course be occasions when it is desira’
to keep the fact of an arrest secret in the hope of capturit

" Remarks in quotations are taken from Commentary: IV Geneva Convention Relative 1o the Protection of

noqu:nm of the Red Cross (1958).

Civilian Persons in Time of War, International
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suspicion of activity hostile to the security of the Occupying
Power, such person shall, in those cases where absolute military
security so requires, be regarded as having forfeited rights of
communication under the present Convention.

In each case, such persons shall nevertheless be treated with
humanity and , . . shall not be deprived of the rights of fair and
regudar trial prescribed by the present Convention, They shall also
be granted the full rights and privileges of a protected person
under the present convention at the earliest date consistent with
the security of the . . .Occupying Power.

a whole organization or spy ring. But although the
Convention obliges the Powers to give Protected Persons
certain opportunities for communicating. with the outside
workd, even when they are being held for trial, it does
allow some latitude: Article 136 lays down, for example,
that the names of the detained persons are 1o be transmitt
if they are kept in custody for more than rwo weeks; one
can see that this leaves a margin which will, in the major
of cases, meet any [egitimate security requirements. . . .It
may. . .seem rather surprising that a humanitarian
Convention should tend to protect spies, saboteurs, or
irregular combatants. Those who take part in the struggls
while not belonging to the armed forces are acting
deliberately outside the laws of warfare [and] know the
danger sot which they are exposing themselves. [Blut th
terms . . .sabotage, terTorism, . . . have so often been usec
Hightly . . .that it was not advisable to leave the accused a
the mercy of those detaining them. . .. ." :
“The rights referred to are not very extensive in the case
Protected Persons under detention; . . . essentially the rig
to correspond, . . .receive individual or collective relief, .
spiritual assistance from ministers . . . and receive visits
from representatives of the Protecting Power and the
Interpational Committee of the Red Cross.

The security of the State could not conceivably be put
forward as a reason for depriving such persons of the
benefit of other provisions — for example, . . .Article 37
that they are to be humanely treated when they are
confined pending proceedings . . . . Torture and recourse
reprisals are of course prohibited.

It should, moreover, be noted that this provision cannot
release the Detaining Power from its obligations ... . It
remains fully bound by the obligation, imposed on it by
Article 136, to transmit to the official Information Burea
particulars of any Protected Person who is kept in custod
for more than two weeks. This is not, in fact, a right or

privilege of the Protected Person, but an obligation of th
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Detaining Power. . .. It must be emphasized most stron;
.. . that Article 5 can only be applied in individual cases
an exceptional nature, when the existence of specific
charges makes it almost certain that penal proceedings w
follow. This Article should never be applied as a result «
mere suspicion.” .

Supervision and Oversight

The . .. Convention shall be applied with the cooperation and
under the scrutiny of the Protecting Powers whose duty it is to
safeguard the interests of the Parties to the conflict. . . .

The Parties to the conflict shall facilitate to the greatest extent
possibile the task of the . . Protecting Powers.

The International Commitiee of the Red Cross has come
be accepted as one of the recognized "Protecting Powers
“This is a command. . . [I]t is addressed in the first instas
to . ., the Occupying Powers, since the responsibility for
application is theirs. They are bound to accept the
co=operation of the Protecting Power; if necessary, they
must demand it. The whole Convention shows that it wa
intended t0 exclude any possibility of the Protected
Persons not having the benefit of the services of a
Protecting Power .. .7 .

13,25, 26

Applicability: General

13. The provisions of Part IT [General Protection of Populations
Against Certain Consequences of War] cover the whole of the
populations of the countries in conflict, without any adverse
distinction based, in particular, on race, nationality, religion or
political opinion, and are intended to alleviate the suffering caused
by war.

23, All persons in . . . a[n occupied] territory | . . shall be enabled
to give news of a strictly personal nature to members of their
families, wherever they may be, and to receive news from them . .
.speedily and without undue delay.

26. Each Party to the conflict shall facilitate enquiries made by
members of families dispersed owing to the war, with the object
of renewing contact with one another and of meeting, if possible.
1t shall eacourage, in particular, the work of organizations
engaged on this task provided they are acceptable to it and
conform to its security regulations.

*. .. the mere fact of a person residing in a territory . .
.occupied by a party to the contflict is sufficient to make
Part II of the Convention applicable to him. . . .

“It should be noted that the Convention makes express
provision for setting up information bureaux, and lays
down detailed regulations concerning them. Each
belligerent should set up an official Information Bureau t
receive and transmit information about Protected Persons
in its hands; the information should mention the measure
adopted concerning them and should include any
particulars which will enable a Protected Person to be
identified, and his family notified "

27

Protections Afforded

Protected Persons are entitled, in afl circumstances, to respect for
their persons, their honour, their family rights, their religious

“The obligation to grant Protected Persons humane

treatment is in truth the leitmotiv of the four Geneva
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convictions and practices, and their manners and customs. They
shall at all times be humanely treated, and shall be protected
especially against all acts of violence or threats thereof and against
insults and public curiosity.

... all Protected Persons shall be treated with the same
consideration . . . without any adverse distinction based, in
particular, on race, religion, or political opinion.

However, the Parties to the conflict may take such measures om
control and security in regard to Protected Persons as may be
necessary as a result of the war.

Conventions. ,

... {TThe paragraph under discussion mentions as an
example . , . any act of violence or intimidation inspired
not by military requirements or a legitimate desire for
security, but by a systematic scorn for human values. .

" The Convention does not confine itself to stipulating that

such acts are not to be committed. It goes further; it
requires States to take all the precautions and measures ir
their power to prevent such acts and to assist the victims
case of need. . . .

The requirement of humane treatment and the prohibitior
of certain acts incompatible with it are general and
absolute in character, like the obligation enjoining respec
for essential rights and fundamental liberties. They are
valid ‘in all circumstances’ and *at all times,’ and apply,
for example, to cases where 2 Protected Person is the
legitimate object of strict measure, since the dictates of
humanity and measures of security o0r repression, even
when they are severe, are not necessarily incompatible.
The obligation to give humane treatment and to respect
fundamental rights remains fully valid in relation to
persons in prison or interned, . . .in occupied territory. It

. in such situations, when human values appear 1o be in

greatest danger, that the provision assumes its full
significance. . . .

The various security measures which States might me a
not specified . . .. A great deal is thus left to the discretio
of the Parties. . . What is essential is that the measures of
constraint they adopt should not affect the fundamental
rights of the persons concerned. . . . [T)hose rights must t

respected even when measures of constraint are justified
. L1

29

Ovmm.mmoa of Occupying Power

The Party to the conflict in whose hands H.SHQ,& Persons may be
is responsible for the treatment accorded to them by its agents,

irrespective of any individual responsibility which may be
incurred.

“Any breach of the law is bound to be committed by one
more individuals and it is normally they who must answe
for their acts. Nevertheless, if the authror of the act

contrary to international law is an agent of the Satte, it is
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no longer his responsibility alone which is involved, but
also that of the State, which must make good the damage
and punish the offender. . . .

The term “agent’ must be understood as embracing
everyone who is in the service of a . . Party, no matter,in
what way or in what capacity. It included civil servants,.
rnembers of the armed forces, members of par-military
police organizations, etc. . ., . ,
The nationality of the agents does not affect the issue.
That is of particular importance in occupied territories, as
means that the occupying authorities are responsible for
acts committed by their locally recruited agents of the
nationality of the occupied country.

30

Rights of Protected Persons

Protected Persons shall have every facility for making application
to the Protecting Powers, the International Committee of the Red
Cross, . . .where they may be, as well 2s {0 any organization that
might assist them. .

These several organizations shall be granted all facilities for that
purpose by the authorities, within the bounds set by military or
security considerations.

Apart from the visits of the delegates of the ?oﬁnmzm Powers and
of the International Committee of the Red Cross, provided for by
Article 143, the . . . Oceupying Powers shall facilitate, as much as
possible, visits to protected Persons by the representatives of other
organizations whose cbject is to give spiritual aid or material
rehief to such persons.

*. .. .The right in question is an absolute right, possessed
by all Protected Persons . . . in cccupied territory, whether
{or not] they are not detained. . . . The right of
communication may be exercised under all circumnstances
It must be pointed out, however, that this right may be
suspended if the ma:ocmmnwm of the circumstances so
demands. . .

... .The obligation to facilitate this work [by the Protectir
Powers] is limited however by military or security
considerations . . . . Tt {s essential, however, that the
belligerents, who will be sole judges of the validity of the
reasons put forward, should show moderation in the use
they make of this reservation and only apply it in cases of
real necessity. Moreover, limitations should only continu
as long as the reasons for them continue to exist. . . The
right of communication of Protected Persons may, for
instance, be temporarily restricted by means of exception
measures taken to ensure the secrecy of military operatior
in certain specified areas; but such restrictions should
never be applied generally and they should be lifted as
mcommmn“._.nmaﬂmunmmmwo?...:.

31

Bar on Coercion to Obtain
Information '

No physical or moral coercion shall be exercised against Protected
Persons, in particular to obtain Smonu»non from them or from
m:a parties.

“[The provision] covers all cases, whether the pressure is
direct or indirect, obvious or hidden {as for example a

threat to subject other persons to severe measures . . D).
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[1t] prohibits coercion for any purpose or reason and the
obtaming of information is only given as an example. . .
[Thel Article is subject to the unspoken reservation that -
force is permitted whenever it is necessary to use it in the
application of measures taken under the Convention. Thi
power is embodied and expressed particularly in pena}
legislation and in the control and security regulations . ..
which Protected Persons are subject.

32

Bar on Physical Suffering

The . . Parties specifically agree that each of them is prohibited
from taking any measure. of such a character as to cause the
physical suffering . . . of Protected Persons in their hands. This
prohibition applies not only to murder, torture, corporal
punishments, mutilation, and medical or scientific experiments not
necessitated by the medical treatment of a Protected Person, but
also to any other measures of brutality whether applied by civiian
or military agents.

*.. it is not necessary that an act should be intentional fc
the person cormmitting it to be answerable for it, The aim
to ensure that every Protected Person shall receive huma
treatment from the civil and military authorities. . . .

The prohibition of torture set forth in this Asticle is
absolute; it covers all forms of torture . .and whatever th
mezns employed. There need not necessarily be any atta
on physical integrity since the ‘progress’ of science has
enabled the vse of procedures which, while they involve
physical suffering, do not necessarily cause bodily injury

The list of prohibited acts should not be considered as
exhaustive. ... This prohibition . . .is intended to cover
cases which, while they are not among the specifically
prohibited acts, nevertheless cause suffering to Protected
Persons. There is not need to make any distinctions
between such practices carried out by civilians or by
military personnel; in both cases and in respect of all the
acts covered by this Article, the agent and the Power for
whom he acts must both bear responsibility. .. .»

33

Limits on Punishment

No Protected Person may be punished for an offence he or she has
not personally committed. Collective penalties and . . . all
meastires of intimidation or of terrorism are prohibited. . . .
Reprisal against Protected Persons and their property are
prohibited.

“. .. .Obviously, the belligerents will retain the right to -
punish individuals who have committed hostile acts, in
accordance with . . . penal legislation and procedure whe
it is & matter of safeguarding their legitimate interests anc
Security.

45

Limits on Transfers to Other
Countries

Protected Persons shall not be transferred to a Power which is not
a party to the Convention . . . . [The Detaining Power must satisfy
itself that a Power to which a Protected Person is to be transferred
is able and willing to apply the Convention, and must act if that

“Any movement of Protected Persons to another State,
carried out by the Detaining Power . . .is considered as a
transfer for the purposes of Article 45. .. In the absence

any clause stating that deportation is to be regarded as a
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proves not to be s0.]

form of transfer, this Article would not appear to raise ar
obstacle to the right of the Parties to the conflict to depor
aliens in individual cases when State security demands
such action. . . . [But see Article 49]

Moreover, expulsion, if it does take place, must be carrie
out under humane conditions, the persons concerned beir
treated with due respect and withont brutality [and] the
Protecting Power must be notified. . . .

The prohibition is general in character. It applies to all
Protected Persons in the hands of a belligerent, whatever
their status may be, . ..”

47

Bar on Denial of Rights by
Changes in Government

Protected persons who are in occupied territory shall not be
deprived, in any case or in any manner whatsoever, of the benefits
of the . . .Convention by any change introduced, as the result of
the occupation of a territory, into the institutions or government of
the said territoty, nor by any agreement . . _between authorities of
the occupied territories and the Occupying Power . .-, .

“... The main point . . .is that changes made in the interr
organization of the State must not lead to Protected
Persons being deprived of the rights and safeguards
provided for them. Consequently it must be possible for
the Convention to be applied to them in its entirety, even
the Occupying Power has introduced changes in the
institutions or government of the occupies territory.”

49

Bar on Deportations

Individual . | . transfers, as well as deportations of Protected
Persons from occupied territory to . . . any other country . . . are
prohibited, regardless of their motive. {Evacuations of areas are
permitted for population security or imperative military reasons,
but the] Protecting Power shall be informed of any transfers and
evacuations as soon as they have taken place.

“{This Article] prohibits the forcible transfer or deportati
from occupied territory of Protected Persons. .

The prohibition is absolute and allows of no exceptions. .
- [and unlawful deportation or transfer is included] amon;
the grave breaches . . calling for the most severe penal
sanctions.”

76

Treatment of Detainees

Protected Persons accused of offenses shall be detained in the
occupied country, and if convicted they shall serve their sentences
therein. They shall, if possible, be separated from other detainees
and shall enjoy conditions of food and hygiene which will be
sufficient to keep them in good health, and which will be at least
equal to those obtaining in prisons in the occupied counfry. ...,
Protected Persons who are detained shall have the right to be
visited by delepates of the Protecting Power and of the
International Committee of the Red Cross, in accordance with the
provisions of Article 143,

“. ... The recommendation that Protected Persons
convicted should be separated from other detainees takes
into account the fact which has often been emphasized, tt
persons guilty of offenses against the penal law of
occupying Powers have often acted for patriotic reasons
and could not be considered as similar to ordinary
criminals.

-+« .In addition to their right to be visited by the
representatives of the Protecting Power, those detained
may also be visited by delegates of the International
Committee of the Red Cross, who will have access to
prison establishments on the same basis as the
representatives of the Protecting Power.
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The humanitarian activities of the International Committe
are of particular importance when those detained have no
the benefit of assistance from a Protecting Power to
safeguard their interests and ensure that the provisions of
the Convention are carried out.”

136

Notice of Protected Persons
Being Detained

Upon the outbreak of a conflict and in al! cases of occupation,
each of the Parties to the conflict shall establish an official
Information Bureau, responsible for recetving and transmitting
information in respect of the Protected Persons who are in its
power.

Each of the Parties . . .shall, within the shortest possible period,
give its Bureau information of any measure taken by it concerning
any Protected Persons who are kept in custody for more than two
weeks . . . . It shall, furthermore, require its various departments
concerned with such matters to provide the. . . Bureau promptly
with information concerning all changes nQBS_um to these
Protected Persons,

“This {is] a general rule. . . and must be interpreted strict]
{The Parties] are bound to take action at the very
beginning [of the conflict] and of their own accord.
If territory is occupied, whether in the face of armed
resistance or not, the establishment of an Information
bureau is immediate and to some extent automatic. . .
Information may now be transmitted . . .concerning al!
‘protected persons’ as defined in Article 4.
The first sentence defines the Protected Persons concerni:
whom information must be sent to the National Bureau.
They are those who have been kept in custody for more.
than two weeks, . ..
... .Noting that during the Second World 4\2 a large
number of persons disappeared without a trace, the
Diplomatic Conference considered that the National
Information Bureau, in order to keep constant track of ea
person, shoutd Hmno&ha,a@ sort of detention, whether for
political reasons or for offenses against ordinary law, and
whatever the authority responsible. The keeping of such
record, however, wauld not be necessary if detention did
not exceed two weeks, . . ..

-Unlike information concerning identity, which may
only be given by the Protected Person himself and which
dealt with in Article 138, the information referred to here
all known to the Detaining Power, which can therefore
plead no excuse if it fails in its obligation to transmit it.
Furthermore, the detaining Power will see to it that
information is communicates to its Bureau promptly and
soon as one of the events listed 1akes place. .. ... ..
Transfer must be understood to mean a change in the plac
of residence or camp in which the Protected Person is

living, since the list applies to persons kept in custody for



: 1529605

MORI DocID

more than two weeks. .. .”

137

Each national Bureau shall immediately forward information
concerning Protected Persons by the most rapid means . . . through
the intermediary of the Protecting Powers and . . . the Central
Bureau provided in Article 140, The Bureau shall also reply to all
enquiries which may be received regarding Protected Persons. . . .

“Once the various items of information concerning .
Protected Persons have been gathered and transmitted . |
to the National Bureau, the Burean — and this is the
essential part of its task and the reason for its existence —
will forward them [using the most rapid means] to the
Power concerned through the Protecting Power and the
Central Agency. . . . ,

The responsibility of the Bureau, in fact, extends only to
the forwarding of information to the Protecting Power an
the Central Agency . .. .

- .. .In fact, it will be for the Protecting Power and the
Agency to forward the information either to the country ¢
origin or . . .domicile or beth . . |,

The forwarding of information concerning Protected
persons in occupied territory will sometimes raise
problems, particularly if the civilian administration of the
territory is in the hands of the Occupying Power. Here al
the Protecting Power and the [Central] Agency wiil have
take whatever measures circumstances make necessary,
either restricting themselves to informing the family only
or transmitting the information to a particular authority o
charitable society, whether Red Cross or other,”

138

The information received by the National Bureau and transmitted
by it shall be of such a character as to make it possible to identify
the Protected Person exactly and to advise his next of kin quickly
lincluding] at least his surname, first names, place and date of
birth, nationality, last residence, distinguishing characteristics the
first name of the father and the maiden name of the mother, the
date, place and nature of the action taken with regard to the
individual, the address at which correspondence may be sent to
him, and the name and address of the person to be informed.

“ ... While the Detaining Power is under an obligation &
try to obtain information by interrogating the Protected
Person, that Person is not bound to supply such
information. . . . The departments concerned wili then has

'no other solution than to try to obtain the information frox

another source or to abandon the atterpt "

140

A Central Information Agency for Protected Persons . . . shall be
created in 2 neutral country . . . to collect all information of the
type set forth in Article 136 . .. and to transmit it as rapidly as
possible to the countries of origin or of residence of the persons
concerned . . . It shall receive from the Parties to the conflict all

*. ... The first task of the [Central] Agency is to collect a
possible information concerning the Protected Persons. Ii
will obtain that information first of all from the National
Information Bureau . . . this represents the ‘official
channels.” It may, however, resort to other methods of
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reasonable facilities for effecting such transmissions. . , .

collection, i.e., ‘private channels.” Indeed, nothing must
prevent the Agency from trying to obtain the greatest
possible amount of information concerning persons sougl
by their family and from approaching all those who migh
be of assistance . . ..

142

Visits to Protected Persons

Subject Lo the measures which the Detaining Powers may consider
essential to ensure their security or to meet any other reasonable
need, the representatives of religions organizations, relief
societies, or any other organizations assisting the Protected
Persons, shall receive from these [Detaining} Powers . . .all
facilities for visiting the Protected Persons . . . . .

The Detaining Power may limit the number of societies and
organizations whose delegates are allowed to carry out their
activities . . . on condition, however, that such limitation shall not
hinder the supply of effective and adequate relief top all Protected
Persons.

.The special position of the International Committee of the Red

Cross in this field shall be recognized and respected at all times.

“....The [Article] .. .repeats [the] right [of religious
otganizations] to visit Protected Persons, a right of which
all bodies fulfilling the necessary conditions will now has
the advantage, .., in particular religious organizations ar
Red Cross Societies in . . , occupied countries.

Visits by representatives of relief societies to Protected
Persons form . . an essential part of their charitable
activities. . . . .

.. . .The Detaining Power. .. can only base opposition to
the activities of a relief society [as expressed in the Articl
and on condition that the reservation is invoked in good
fajth.. ...« .

143

Representatives or delegates of the Protecting Powers shall have
permission to go to all places where Protected Persons are,

_particuiarly to places of internment [or] detention . . |

They shall have access to all premises occupied by Protected
Persons and shall be able to interview the latter without witnesses,
persenally or through an interpreter.

Such visits may not be prohibited except for reasons of imperative
military necessity, and then only as an exceptional and temporary
measure. Their duration and frequency shall not be restricted.
Such representatives and delegates shall have full liberty to select
the places they wish to visit. ., .

The delegates of the international Committee of the Red Cross
shiall also enjoy the above prerogatives. The appointment of such
delegates shall be submitted to the approval of the Power
governing the territories where they will carry out their duties.

“ .. .Of course, the inspection of places of detention . . .
and interviews with Protected Persons are the best means
available to the Protecting Powers for really effective
supervision, but it would be illogical to restrict to those
activities alone the obligation laid on those Powers to
assist in the application of the Convention and subject it t
scrutiny, as must be done everywhere where it is
applicable. Thus, the Protecting Power in carrying out
each of its tasks under the Convention will. . . be under th
additional obligation of exercising a degree of Supervisiol
based not on the mandate it has received from the Power .
origin, but on a higher mandate given to Protecting Powes
in general by the whole of the States party to the
Convention. . . , .

Nevertheless, in the case of . . . detainees, the Convention
will find application mainly in places of . . .detention. It
therefore essentially by visits to those places that the

Protecting Power will be-able to fulfill its general task me
effectively, )
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Article 143 also contains a new feature . .. The
International Committee of the. Red Cross will now take
part in the system of supervision and the presence and
activities of its delegates side by side with those of the
Protecting Power is hereby sanctioned. . . .

* .. Article 143 lays down the principal method of
exercising the supervision mentioned in Article 9: visits t
camps and all places where Protected Persons are held. |
The Article begins with the general rule: all places witho
exception where Protected Persons are shall be open to
inspection. . . .

The words ‘shall have permission; indicate that the
inspectors must request permission to visit the place of
detention . . . they have chosen, and that their request mu
be granted. Only imperative military necessity would
allow of such permission being postponed (but never
refused). . ..

The Detaining Powers are therefore obliged to grant
permission [and to] facilitate to the greatest possible exte
the inspection of places of. . detention . . .

Na restriction is imposed in regard to places open to
inspection. The agents of the Protecting Powers and of t
International Committee must be able to reach all Protect
Persons, whether in groups or as isolated individuals, in.
occupied territory. . .

Places of detention will include places where civilian
internees are undergoing punishment and places where
Protected Persons are detained who have not been interne
In all places where there are Protected Persons, all the
premises which they use either permanently or temporari!
will be vigited. . .. -

- - - -The importance of [interviews without witnesses] for
obtaining a knowledge of actual conditions needs no
emphasis. . .. .

... .The choice of places to be visited is left entirely to th

judgment of the Protecting Powers and the International



MORI DoclD

1529605

Committee of the Red Cross. . . ..”

144

Education of Officials

The High Contracting Powers undertake, in time of peace as in
time of war, to disseminate the text of the present convention as
widely as possible in their respective countries. . .,

Any civilian, military, police, or other authorities, who in time of
war assume responsibilities in respect of Protected Persons, must
possess the text of the Convention and be especiaily instructed as
10 ifs provisions.

“ .. .[1}f legal provisions are to be properly applied a
thorough knowledge of them is necessary. . . .

The duty incumbent upon States by virtue of Article 144
genera] and absolute in character. It must be carried out
peacetime and wartime alike. . ..

In the first place, the Convention must be known by thos
who will have to apply it, who may have to render an
account of their shortcomings before the courts . .. ."

146

Enforcement of Grave Breaches
and Other Violations

The High Contracting Parties undertake to enact any legislation
necessary to provide effective penal sanctions for persons
committing, or ordering to be committed, any of the grave
breaches of the Convention defined in the [ Article 1471,

Each High Contracting Party shall take measures necessary for the
suppression of all acts contrary to the provisions of the present
Convention other than the grave breaches defined in {Article 147].

The following provision of the U.S. Code, enacted in 19
satisfies this obligation:

18 U.S.C. 2441 . .
{a} Offense - Whoever, whether inside or outside the
United States, commits a war crime, in sny of the
circumstances described in . . . (b), shall be fined under t
titte or imprisoned for life or any term of years, or both,
and if death results to the victim, shall also be subject to
the penaity of death.
(b) Circumstances ~ The circumstances referred to in
subsection (a) are that the person committing such war
crime . . . is a member of the Armed Forces of the Unite
States or a national of the United States . . . .
{c) Definition ~ As used in this section the term *“war
crime” means any conduct —~

(1) defined as a grave breach in any of the internation
conventions signed at Geneva 12 August 1949, or any
protocol to such convention to which the United States it
party; . _ ,

147

Grave Breaches

Grave breaches to which the preceding Article relates shall be
those involving any of the following acts, if committed against
persons or propesty protected by the present Convention:
Witful killing;

Torture or inthuman treatment . . .;

Wilfully causing great suffering or serious injury to body or
health;

Unlawful deportation or transfer or unlawful confinement of a

Torture refers to its “50 to speak, Jegal meaning — j.e., th
infliction of suffering on a person to obtain from that
person, or from another person, confessions or informati
-+ - It is more than a mere assault on the physical or mor:
integrity of a person. What is important is not so much t
pain itself as the purpose behind its jnfliction . . . .
Inhuman treatment “is rather difficult to define [and is
that] which ceased to be humane. It could not mean . . .
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Protected Person;

. .. willfully depriving a Protected Person 9n the rights of fair and
| regular trial prescribed in the present Convention . . . .

solely treatment constituting an attack on physical integri
or health; the aim of the Convention is certainly to grant
civilians in enemy hands a protection which will preserve
their human dignity and mﬂmﬁuﬁ them being gdcm_: dow
to the level of animals. . . .

Wilfully causing great suffering “refers to mcmnﬂnm
without the ends in view for which torture is inflicted. . .
1t would therefore be inflicted as a punishment, in reveng
or for some other motive, perhaps out of pure sadism .
Unlawful deportation or transfer’refers to breaches of
[Article] 49, , . . [TIransfers are forbidden except in case:
where the safety of the protected persons makes them
absolutely necessary. Provisions doubtless do existin
national penal codes which would enable these breaches
be punished by analogy: coercion or deprivation of
personal liberty are quite common examples, but in this
particular case the coercion is exercised by the authoritie
and it is not . . . easy to deal with it by analogy with
offences against ordinary law. . .

Unlawful confinement: “Most national legal systems
purish unlawful deprivation of liberty and this breach
could therefore be dealt with as an offence against ordin:
law. The offence, however, would probably be very
difficult to prove. .. . Occupying Powers can intern som
of the inhabitants of the occupied territories. The illegal
nature of confinement would therefore be very difficult t
prove in view of the extended powers granted in this mat
to States. Obvicusly, however, internment for no
patticular reason, especially in occupied territdry, could
come within the definition of this breach.”

148

No High Contracting Party shall be allowed to absolve itself , . .
any liability incurred by itself ,

referred to in [Article 147].

.. inTespect to any breaches

of
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- War Crimes, Torture o
~ other serious offenses
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Jurisdiction

* Subject matter — war crimes, torture and
other serious federal offenses apply to
acts committed overseas




MORI DocID: 1529607

- Geneva Conventions of 1949
e “...All Treaties made, ..., under the >c52:<_

of the United States, shall be the supreme Law
of the land.” Art. VI of the Constitution

. _c.m. has ratified the Om:m<m,Oo:<®:=osm _Qﬁ
1949 - 18 U.S.C 2441 is the result of that
ratification | | | |

* Similarly, 18 U.S.C. 2340 is the result of U.S.
ratification of the Convention against Torture
and Other Cruel, Inhumane and Degrading
Treatment or Punishment
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Geneva Conventions
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18 U.S.C. 2441 - Em..

| Oq.-:mm

. P_u_o_.nm_o_m to acts no:..:.._ﬁmo_ _:m.nm
or o:nm_a_m the U.S.

~* The person committing act or victim

iIs a member of the U.S. Armed
Forces or national of the U.S.

* Act committed is a “grave breach” of
the 1949 GC or Art. 23, 25, 27 or 28
of the 1907 _._mm:m Oo=<@==o=
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Grave Breaches

e Grave Breaches of GC 1II - POWS

* Committed against a protected person
* Acts include: -

— willful Killing, S

— torture or inhumane treatment

— willfully causing great suffering or serious
~injury to body or health, _ | |

~—compelling a prisoner of war to serve in the
forces of the hostile Power, or

— willtully depriving a prisoner of war of the

_‘m@zmoﬁmﬁm:msq_,m@c_m:_\__m_camo_,ﬁoo::
this convention | | | |

Art. 130, GC Il
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GGrave wamosmm

- e (Grave _wqmmo:mm of GC IV — O_<___m:m

— Includes all acts listed under GC III but adds:

— unlawful deportation or transfer or unlawful
confinement of a protected person &

— taking of hostages and extensive destruction
“and appropriation of property, not justified by
~military necessity m:q carried oE unlawfully
and wantonly

At 147, GC IV
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Hague Conventions of 1907
® Art 23: it is especially forbidden to
— Employ poison or poisonous weapons
- — Kill or wound treacherously |
— Kill or wound someone who has surrendered
— To declare that no quarter will be given

— T0 use weapons or materials calculated to cause
unnecessary suffering _

— To make improper use of a flag of truce, uniform or
flag of the enemy, or the distinctive badges of the GC

_....ﬁoMmmNmo_\ammﬂ_\o<m:m3<U_\o_umgso:mnc:,ma by
military necessity _ |

...,..o_m_uo_mm:.o._,mcmnm:n::m_m@m_:n:ﬂm:am&ozm%
enemy nationals |

.,.._.Ono_jnm_m:m3<:mﬂosm_m8.ﬁmxm mm;m:omm_,maozm
against their own country | g |
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Hague Conventions of 1907

® Art. 25: attack or bombardment of an

“undefended 853 village, aém___:@ or
_uc__a_:@ |

¢ Art. 27: Protection during _uo:,__umﬂa_\:m:_“

or siege of cultural, historical, charitable or
medical buildings or objects

® Art. 28: pillaging is prohibited
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-u ICC:

- Cruel, Inhumane &
Degrading treatment

= Inhumane treatment: 4 ICtiorSgfF severe
physical or mental paint

= Willfully causing great/suffering:
great physical or mental pain of s
‘serious injury to bo w\ r health

5
I
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Torture

m 18 U.S.C. 2340

— The specific intent to inflict severe mental or

_3<m_nm_um_:oﬂmcmm_‘_:m Eomm:f:n_:am
lawful sanctions) |

— Committed by a person acting under the color

of authority upon another person within :_m
custody or physical no:z.o_
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Torture

m Severe mental pain or suffering = .
— Infliction or threatened infliction of severe
physical pain or suffering
— Use or threat of use of mind altering
substances or procedures calculated to disrupt
profoundly the senses or personality

— Threat of imminent death

— Threat that another person <<___ be m:EmQ” to
~ the above conduct |
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_uqoﬁmoﬁmo_ _um_\mo:m %

- _u_,oﬁmn.nma _um_,mo:m are the Eocsama

- the sick, the m:_céﬁmnxma prisoners

of war, civilians and oﬁ:m_. persons
not or no longer taking part in the
fighting, medical and religious
personnel, the staff of relief |
‘operations, the staff of civil defense
organizations and mediators.
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_ _uﬁoﬁmoﬁma _um_‘mo:m - Q<___=m:m_

= GC IV - Art. 4: ﬁ:omm <<:o at a given
moment-and in any manner whatsoever,
find themselves, in case of a conflict or
occupation, in the hands of a Party to the

conflict or Occupying Power of which they
- are not nationals.

- = Basically, anyone :oﬁ a member of the

m_.Bma forces
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“Unlawful Combatants

= Those who are not members of the armed |
- forces, recognized militias or levee en masse —
who are all considered “privileged combatants”
- meaning that they can kill the enemy without
 penalty, | S
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o:mm:o:_:@ m:m3< o_<___m=m

* GC IV, Art. 31: No physical or moral
coercion shall be exercised against
protected persons, in particular to -

N obtain information from 5@3 or third

parties.
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w Under that Jurisdictior ._‘o:m\ the

- Other Federal Oxm:mmm

= 18 U.S.C. 7: Special maritime and

territorial jurisdiction of the U

n Gvo& the premises ofst
missions in foreign states.

following offenses might apply:
m Assault, 18 U.S.C. 113
= Maiming, 18 U.S.C, \.:m

» Homicide, 18 U.S. n .:E /

= Manslaughter, Hm\c S.C. HEM
= Sexual Abuse, 18

e
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The Garrity Issue

* The choice given petitioners was either to forfeit

their jobs or to incriminate themselves. The
option to lose their means of livelihood or to pay

~ the penalty of self-incrimination is the antithesis

of free choice to speak out or to remain silent.
That practice, like interrogation practices we
reviewed in Miranda v. State of Arizona, is likely
to exert such pressure upon an individual as to
disable him from making a free and rational
choice.' We think the statements were infected
by the coercion inherent in this scheme of
questioning and cannot be sustained as
voluntary under our prior decisions. |

Garrity v. State of New Jersey, 87 S.Ct. 616
(1967 o |
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Geneva Conventions Summary ( 1949)'%

GC III - Geneva Convention Relative to the Treatment of Prisoners of War

Art. 13; requires EPW be treated humanely; prohibits measures of reprisals

against prisoners of war.

Art. 17: not be subjected to “physical or mental torture to secure from them
information of any kind.

Art. 16: requires that all prisoners be treated alike without any adverse dlstmctxon

based on race, nationality, religious belief, political opzruons etc.

Axt, 126: Protecting power entitled to visit all prisoner of war “camps™ and to
interview prisoners; visits may not be prohibited except for reasons of
“1mperat1ve military necessity, and then only as exceptional and temporary
measures.’

GC IV - Geneva Convention Relative to the Protection of Civilian Persons in Time o
War. [massive code of conduct for Occupying Power] [sometimes referred to
Art. 34: prohibizs murder, torture, corporal punishment, mutilation of a prorected
person, “any other measures of brutality whether applied by civilian or
military agents.”

Art. 43: “Unless the protected persons concerned object, the Detamm g Power
shall, as rapidly as possible, give the Protecting Power” the names of any
protected persons who have been interned.

Art. 49: individual or mass transfers of protected persons or their deportations to

the territory of the O Occupying Power.

Art. 143: states that representatives of the Protecting Powers shall have to goto
all places where protected persons are; shall have access to all premises
occupied by protected persons, and shall be able to interview them without
witnesses; visits not to be prohibited except for reasons of imperative
military necessity, and then only as exceptional and temporary measure.

Purpose: to establish humanitarian rules applicable to international armed
conflicts

18 USC § 2441 War Crimes [War Crimes Act of 1996]
o Grave breaches of Geneva Conventions of 1949
» Conduct prohibited by the Hague Convention IV (1907)
¢ Conduct constituting violation of Common Article 3 of GCs
e [conduct relating to Protocol on Mines, etc. when the US is party to such
Protocol]

! Geneva Convention I: Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick Members of Armed Forces in the Field; Geneva Convention H: Geneva Convention for the
Amelioration of the Condition of Members of Armed forces at Sea. There are also two “protocols” (1977)
to the GC's that most of the world has signed on to. The United States has not. Protocol I deals with the
victims of international armed conflicts; 11 applies to non-intemational armed conflicts. (President Reagan

submitted II to the Senate in 1987, but the Senate has not yet acted.)
2 The role of the “Protecting Power™ may be performed by the ICRC or another comparable and impartial

humanitarian organization. GC 11, art. 3; GCIV, art.5.
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Grave breaches specified in the 1949 Geneva Conventions and in additional Protocol Tof ... Page 1 of 2
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Hoeme > Humanitarian law > National implementation > Topics > Penal repression
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Grave breaches specified in the 1949 Geneva Conventions and
in additional Protocol I of 1977 '

Grave breaches specified in the
four
1949 Geneva Conventlons
(Art 50, 51, 130,147
respectively)

Grave breaches specified in
the third and fourth
1949 Geneva Conventions
{Art 130 and 147
respectively)

Grave breaches specified in
the fourth

1949 Geneva Conventi
{Art147)

- wilful killing;

. torture or inhuman treatment;
- blological experiments; '

- wilfully causing great suffering;

- causing serious injury to body or
health;

- extensive destruction and
appropriation of property, not
justified by military necessity and
carried out unlawfully and
wantonly

{this provision is not Included In

Art. 130 third Genaeva Conventlon}.

- compelling a prisoner of war or
a protected civillan to serve in

‘jthe

armed forces of the hostile
Power; :

- wilfully depriving a prisoner of
war or a protected person of the
righits or fair and regular trial
prescribed in the Conventions.

- unlawful deportation or
transfer;

- uplawful confinement of a
protected person;

- taking of hostages.

Grave breaches specified in the Additional Protocol | of 1977
{Art. 11 and Art. 85)

- seriously endangering, by any wilful and unjustified act or omission, physical or mental health and
integrity of persons who are In the power of the adverse Party or who are interned, detainad or
ctherwise deprived of liberty as a result of an armed conflict, in particular physical mutilations, medical
or scientific experiments, removal of tissue or ergans for transplantation which is not indicated by the
state of health of the person concerned or not consistent with generally accepted medical standards
which would be applied under similar medical circumstances to persens who are nationals of the Party
conducting the procedure and in no way deprived of liberty;

- When committed wilfully and if they cause
death or serious Injury to body and health:

- making the clvillan population or individual
civillans the object of attack;

- faunching an Indiscriminate attack affecting the
clvilian population or civilian objects in the
knowledge that such attack will cause excessive
loss of life, iniury to civilians or damage to civilian

- When committed wilfully and in violation of
the Conventions and the Protocol;

- the transfer by the occupying power of parts of
its own civilian population into the territory it
pccuples, or the deportation or transfer of all or
parts of the population of the occupled territory
within or outside this territory;

;4 unjustifiable delay in the repatriation of prisoners
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‘Grrave breaches specified in the 1949 Geneva Conventions and in additional Protocol I of ... Page 2 of 2

objects;

- launching an attack against works or installations

containing dangerous forces in the knowledge that

such attack will cause excessive loss of iife, injury
{lto civilians or damage civilian objects;

- making non-defended localities and demilitarised
zones the object of attack;

- making a person the object of an attack in the
knowledge that he is hors de combat,

- the perfidlous use of the distinctive emblem of
the red cross and red crescent or other protective

"sfgns;

of war or civilians; . {I

- practices of apartheid and other inhuman and
degrading practices involving outrages upon
personal dignity, based on racial discrimination; "

- attacking clearly recognised historic monuments,
works of art or places of worship which constitute
the cultural or spiritual heritage of peoples and to
which special protection has been given, causing
as a result extensive destruction thereof when
such objects are not located in the immediate
proximity of military objectives or used by the
adverse party in support of its military effort;

- depriving a person protected by the Conventions
or by Protocol | of the rights of fair and regular
trial, }

Other docuinents in this section:

Humanitarian law > National implementation > Topics > Penal repressicn_

1)

Copyright © 2004 International Committee of the Red Cross
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Mulier@DCl ‘McLaughlin/STF/AGENCY@DCI, James L. Pavitt@DO 1 l
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S Subject: Re: NYT Asticle

T Forwarded By Sool WV S TFAGENG Y UITUSIZZIUR U227 PRE===

| |

OGC/Litigation Division — Secure [ |

05/21/04 11:00 AM _ "gg

!
REOR YV,

Muller/STF/AGENCY@DCH

Subject:

Aftached is the articlel::—_—lreférenced:

Rejection Of Prison Abuse Was Sought :
Administration Was Reluctant, Groups Say ‘
-Robin Wright and Glenn Kessler, Washington Post, 16 May 2004

After reports emerged in 2002 of abuses in military detention faciiities, human rights
groups repeatedly pressed the White House and the Pentagon to issue a
presidential-level statement renouncing the cruel and unusual treatment of prisoners
and detainess. Administration officials initially balked, issuing letters from low-level
officials that drew the line at condemning torture.

Finally, after intense internal debate, the White House released on June 26, 2003, a
statement by President Bush that not only condemned torture but also said the United

UNCLASSIFIED//F(;}O
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States would "prevent other cruel and unusual punishment.” The administration,
however, never followed up with a plan to enforce the statement. The Pentagon, in fact,
approved interrogation procedures that human rights groups say directly contradict the
staterment issued in Bush's name.

" The handling of the 2003 torture statement spotlights what until recently had been the
Bush administration's reluctance to forcefully reject the kind of ahusive tactics that have
been at the heart of the scandal at the Abu Ghraib prison in Iraq, according to human
rights groups, congressional officials and former administration officials.

Despite pressure from human rights groups and European allles, the administration
has been unwilling to tie the hands of the ClA and the military in interrogating
detainees, a key tool in its effort to break al Qaeda and guell the insurgency in Irag,
these officials said. While willing to acknowiedge the relevance of the Geneva
Conventions to traditional wars between nations, the administration showed little
interest in weakening tactics that officials saw as necessary for dealing with dangerous
thugs.

Those familiar with the internal debate say it was unclear whether senior officials were
driven by a disdain for international law or a fear that such a statement might someday
come back to haunt the administration. For months, a former U.S. official said, the,
administration had "stiffed” human rights groups. "There was always great reluctance
from the Pentagon and the White House counsel's offices, from people who were
opposed to Issuing a statement,” the official said. '

Human rights advocates say the failure to enforce a strong anti-torture position
suggests that the White House and Pentagon officials were not serious about dealing
with allegations of prisoner abuse in the first place.

Personally, | feel burned,” said Tom Malinowski, Washington advocacy director of
Human Rights Watch. "l feel they were being disingenuous. They put out a statement
that gave us everything we wanted. But it was not translated into changes in
interrogation policy, and the United States Is paying a tragic price for that.”

Administration officials reject that conclusion, though officials at the Pentagoen and the
White House declined to discuss how or why the presidential statement was drafted.
*Our poticy is to comply with all U.S. laws, including the Constitution, federal statues
and U.S. treaty obligations with respect to all detainees,” said Sean McCormack, a
spokesman for the National Security Counclil. :

At issue is U.S. interrogation tactics, which gained attention after the U.S. military
intervention in Afghanistan led to the amest of thousands of suspected al Qaeda and
Taliban fighters -- and the first reports of abuses, according to human rights groups.
The same tactics, from forced nudity and painful stress positions to prolonged
sleaplessness, are today the focus of investigations into the treatment of Iragi
detainees at Abu Ghraib.

With hundreds of foreign citizens held at the U.S. prison in Guantanamo Bay, Cuba —
and repeated assertions by administration officials that the rules of the Geneva
Conventions may have outlived their usefulness — the administration's position of
torture had atready received worldwide scrutiny. Human rights officials pressed the
administration to issue a declaration renouncing torture, as well as *cruel, inhuman and
degrading” treatment, in accordance with treaties the United States had signed earlier
and the Constitution's Fifth, Eighth and 14th Amendments.

The groups wrote President Bush to appeal for "unequivocal statements” renouncing

UNCLASSIFIED/ /EQH0
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torture and promising the prosecution of any U.S. official found to use or condone

. torture. Top officials of the groups met with Deputy Defense Secretary Paul D,
Wolfowitz in January 2003 to ask that clear guidelines be issued to U.S. froops that
torture would not be tolerated, according to Human Rights Watch.

For his meetings with Pentagon and National Security Council officials, Malinowski
brought a two-inch mound of news clippings from around the world on alleged abuse at
detention centers in Afghanistan and Guantanamo to illustrate that U.S. credibility as a
champion of Jaw and order was under threat. The reports included boasts by U.S.
interrogators about tactics bordering on torture.

"We begged them to say that the military and intelligence officials fengaged in these
practices] weren't speaking for the president or the administration, and that policy
forbad torture and cruel and degrading treatment,” Malinowski said.

During a February 2003 meeting, Wiliiam J. Haynes lI, the Pentagon's general counsel,
scolded the human rights officials, saying the United States does not torture and

accusing the groups of cheapening the notion of torture, recalied Holly J. Burkhalter,
U.S. policy director of Physicians for Human Rights.

In Aprit 2003, Haynes, who is currently up for a federal judgeship, sent a letter to Sen.
Patrick J. Leahy (D-Vt.) saying that U.S. policy "condemns and prohibits torture.” But
the letter sidestepped the issue of illegal, inhuman and degrading treatment.

The same month_, the Pentagon quietly approved about 20 interrogation tachniques for
use at Guantanamo Bay that included what human rights group charge are outlawed
stress-and-duress taclics.

Unaware of that move, human rights groups persisted in their campaign to persuade
the administration to take the extra step to formally reiterate jongstanding U.S.
commitments on the same tactics. On June 2, Leahy wrote national security adviser
Condoleezza Rice expressing concemn that defainees in U.5. custody were being
subjected to cruel and degrading treatment, including beatings and food deprivation,
He, too, appealed for a public renunciation of such technigues.

A group of senior human rights officials then met with Rice and other White House
officials on June 11 to emphasize their concerns. Rice reiterated that the United States
does not condone toriure, according to Alexandra Arriago, director of government
relations at Amnesty International. But the human rights groups argued that a reference
to cruel and unusual punishment was alse imporiant.

On June 25, Haynes responded to Leahy's letter to Rice. For the first fime, he stated
that U.S. policy is to "treat all detainees and conduct all interrogations, wherever they
may occur," in @ manner consistent with the Convention Against Torture and Cther
Cruel, Inhuman and Degrading Treatment. He specifically mentioned the Eighth
Amendment - which the Senate referenced when it ratified the treaty and which the
groups noted had been cited by the Bush administration in a 2002 Supreme Court
case in which the handcuffing of an Alabama prison inmate to a "hitching post” for
seven hours in the sun had been deemed unconstitutional.

The next day, dn U.N. Internationat Day in support of torture victims, the White House
issued the Bush statement.

John Yoo, a law professor at the University of California at Berkeley and a Justice
Department official in the first two years of the Bush administration, said Haynes's letter
is not remarkabie. "All the letter is doing is simply restating the conditions on the treaty -

UNCLASSIFIED//Eef0
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piaced by the Senate,” he said. "If it's the law, it's the law."

At the time, the statement was heralded by the human rights community. But they then
found they could pry little information out of the administration about how its statements
were being implemented, even after they filed a Freedom of information Act request.

© 2004 The Washington Post Company
Original Text of| |
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I'f see what | can pull up . . . stay tuned

(]

Original Text of
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Bcott W,

Thanks - also, would it be possibie for you to pull last Sunday's article from the Postre a similar
set of issues? (I'd do it myself, but you evidently know how to do that already!) '

Thanks "[: o | :
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M - ' Subject: NYT Article

Following up on our conversation of yesterday . . . from today's New York Times, A12:

Justizce-Memos-Geneva.pd
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Central intelligence Agency

Washington, D.C. 20505

23 September 2004.

The Honorable Edward J. Markey
House of Representatives
washington, D.C. 20515-2107

Dear Mr. Markey:

1 appreclate your interest in and concerns about the
important issue of terroxist renditionsg as reflected in your
letter to the Acting Director of Central Intelligence dated
15 July 2004.

vour concerns about renditions and the gquestions about them
raised in your letter are matters that are subject to the
regular and necessary oversight functions of the various
congressional oversight committees, as well as to the applicable
laws and conventions of the United States. I can assure you
that it remains the policy and practice of this Agency to be
fully and promptly compliant with these authorities as they
apply to the mattexr of renditions. ‘ :

Thank you again for your concerns and attention to this
issue.

Sincerely,

Starntey M. Mo

Director of Congressional Affairs
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Tuly 15, 2004

John E. McLaughlin

Acting Dircctor

Central Intelligerice Agency
Washington, DC120505

Dear Acting Diregtor McLaughlin:

I am writing to you about a secretive intelligence practice known es
. “extraordinary rendition,” in which temorist suspects detained by U.S. authorities or
S foreign authoritics acting in concert with the United States are sent to foreign nations for
interrogation andltorture. This practice raises serious human rights concems.
e T T

Extraordinary rendition received attention by the American public after
September 26, 2002, when Canadian citizen Maber Arar was detained in New York by
U.S. authoritics op suspicion of connections to al Qaeda. Under an order signed by a
senjor Justice Department official, Larry D. Thompson', Arar was flown to Jordan and
then taken to Syria, where he reportedly was imprisoned and tortured by Syrian
authorities. He wis released ten months later and never charged with a crime.

After ian Prime Minister Paul Martin formally complained to U.S.
authorities, Amb or Paul Cellucel declared that that the U.S. seserves the right to “act
unilaterally” and tindertake cxtraordinary rendition as désired.? Acting Attorncy General ~
Thompson’s decision was later justified by Attorncy General John Asheroft, who
declared that the decision was made on the basis of “assurances” from Syria that it would.
not torture Arar.’ Further, Imad Moustapha, Syria's highest-ranking diplomat to the U.S,,
has said that Syrian intelligence had never heard of Arar before the U.S. government
asked Syria to tak him into custody.’ : :

The State Department’s 2003 Country Reports on Human Rights Practices-details
extensive torture methods used in Syrian prisons, including “sdministering clectrical
shocks; pulling out fingernails; forcing objects into the rectum; beating, sometimes while
the victim is suspénded from the ceiling; hyperextending the spine; bending the detainees
into the frame of § whee! and whipping exposed body parts; and using a chair that bends
backwards to aspHyxiate the victim or fracturc the victim's spine.” Additionally, the Statc
Department report notes that “Torture was most likely to oceur while detainees were

' “Top Justice Aide Approved Sending Suspect to Syri,"” Washingron Post, November 19, 2003,
o rar case may be répeated: Celfuecl,” Toronto Star, Decomber 4, 2003,

Tu).5. nusted Syria's assurances on Arar: Asherof,” Globe and Mail, November 21, 2003.
*vHis Year in Hell,™ 60 Minutes, CBS News, January 21, 2004,

FRBTLE CH MCYTLED FARER
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being held at one;of the many detention centers run by the various security services
throughout the oduntxy, particularly while the authoritics were attempting to extract a
confession or mf‘ rmation” In former Director George Tenet's November 6, 2003
remarks at the Ndtional Endowment for Democracy, he declared that “Dictators in Jraq
and Syria promis¢d the restoration of national honor, 2 rcmrn to-ancient glories. They've
left instead a legacy of torture, oppression, misery, and ruin.”

The Arar ¢ase, while disturbing, is all the more troubling because there is strong -
reason to believe it is not an isolated cxample. Media reports have detailed numerous
cases of extraordihary rendition directed and famhtntcd by U.S. authoritics of suspects
held at U.S. direction by allied governments.® Diplomats and intslli igence ¢ officials have
repeatedly co ed (hat extraordinary renditions continue to take place.% On October
17, 2002, former Director Tenet gave testimony before the Jaint House and Senate Select
Intelligence Corntittees, stating “by 11 September, CIA (in many cases with the FBI)
had rendered 70 térrorists to justice around the werld.”

As you knpw, the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, ratified bythe US. on October 21,1994,
specifically addregses this issue in Artw}e 3

No State Pprty shall expel, renurn (™ rqﬁ:u]er "} or extradite a person to another
State where there are substamtial grourzds Jfor believing that he would be in '
danger of bemg subjeca’ed fo torture.

S have ¢ tly mtroduccd HR 4674 which directs the Dcpartment of State to
transmit to Conegcxj;s 2 list of countries in which torture or cruel, inhuman or degrading
treatment is commpnly practiced in interrogation or detention, and prohibits rendition,
transfer, or return of any individual to any nafion on this Jist. The bill grants limited
waivers to this prohibition if the President certifies that the nation in question has made
significant, verifiable progress in eliminating the use of torture or that, at 2 minimum, 2
recognized indepeadent humanitarian organization will have immediate, unfettered and
continuing access fo the individual in question. The bill explicitly permits legal, treaty-
based extradition, In which the subject has recourse to 8 U.S. court to appeal his
extradition on the hasis of concerns that he may be wmxrcd if extradited.

In light of the scriousness of this issue, I respectfully request your assistance in
answering the folldwmg questions. Please reply in unclassified format, although you may
include a c}assxﬁedanmx if necessary.

1. How many individuals have been subject to extraordinary rendition from United
States territdry since September 11, 20017

# w015, ships Al Qacda puspects to Arab staies,” Christian Science Monitor, July 26, 2002,

1.5, Behind Sccret Yransfer of Terror Suspects,” Washington Post, March |1, 2002; “Questioning

Terror Suspects ina and Surreal World,” New York Times, March 9, 2003; 0.5, Pledges Not to
~ Totture Terror Suspects,” Washington Past, Junc 27, 2003.
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 How many individuals have becn subject to extraordinary rendition under U.S.

supervisidn, direction or instigation from forcign nations since Scptember 11,
20017

which onds are identified as consistent human rights abusers in the mast recent
ent Country Reports on Human Rights Practices?

. Towhat cgunuics have these individuals been rendered? Of these countries,

State Dep

. Has extradrdinary rendition resulted in significant intelligence findings reported .

back to U.E. intelligence? Please provide examples.

. Whyis Lhi assurance by a known human rights abuser such as Syria with a well-

documented record of torturing prisoners sufficient to convince the U.S.
government that a prisoner rendercd will be safe from torture techniques?

. Does the U.S. accept “assurances” from other known human rights abusers as

sufficient fo permit extraordinary rendition?

. Given the fact that the United States is ars%.gmmry of the Convention against

Torture and Other Cruel, Inhuman or Degrading Treatment of Punishment (thc'
Torture Canvention) and is therefore bound by its provisions, what is the Jegal
basis for the U.S. engaging in the practice of extraordinary rendition?

. Has any lepal analysis been performed of whether U.S. rendition efforts are

consistent With the requirements of Article 3 of the Torture Convention? If so,
please provide me with a copy. If not, please explain why such analysis has not
been performed in light of the potential legal and political consequences of U.S.
violations ¢f the Convention. .

. What are the Agency’s views regarding HR. 46747

I appreciaté your assistance on this important matter-and look forward to a

response by August 16. If you have any questions please contact Dr. Colin McCormick of

my staff, at 202-225-2836.
Sincerely, ) o
Edward J. Mark }
Member of Congress
criiiad

1525612
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'DATE: APR 2008

MEMORANDUM FOR: !

Investigations staff
Office of Inspector General

FROM: [ |
Information Management Cfficer
Office of Congressional Affairs

SUBJECT: - {U) Request for Irag Material

REFERENCE: " Your Lotuz Note dated 9 August 20035 re:
Request for DCI Area Records - Irag

(U//AIU0) This memorandum is a supplemental response
to your 9 August 2005 Lotus Note reguesting ".records of
congressional meetings, briefings, and hearings regarding
Irag for the period beginning March 2003 through December
2004. Please include MFRs, testimony, statements, talking
points, QFRs and Q&As, notifications, briefing materials,
e-mails, etc.” [ |documents were identified as being
potentially responsive to your reduest, and are enclosed.
For your convenience, an index listing each document is

also attacheé.

(U//AIU0) This information is a result of searches
conducted in OCA's hardcopy records as well as the.

electronic [ Jand [ ]systems. This search was
reasonably calculated to uncover all responsive records.
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(U//AIU0) Regarding your subsequent Lotus Note dated
29 August 2005 which outlines relevant dates in 2004, I
will search 0OCA systems for those dates separately. All
responsive material will be turned over the search has been
completed. Should you have any further questions, please

call me at {s)[::::}

 Enclosures: as stated
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5 APPROVED FOR RELE]
e DATE: APR 2008
10 August 2003

MEMORANDUM FOR: L
Investigations Stat:
Office of Inspector General

FROM: ,
Information Management Officer
Office of Congressional Affairs
SUBJECT: ~ Request for Iraq Material, Part I
REFERENCE: - Telephone Conversation w1th::l

D/CIA Area IMO (8 August 2005), Same Subject

(Uy In response to your conversation with réquesting information
on Congressional briefings/hearings re: Iraq, attached are documents which may be
responsive to your request.

(U) This information is a result of searches in OCA's hardcopy records as well as

the eiectromcl system. An additional search of the DCI and OCA libraries in
| |produced no further mformatzon

L7 As Iunderstand the initial tasking, the request was to locate information with

Traq as the general subject, but more spemﬁcally,l
[ in Iraq. No responsive records were Tocated regarding the latter.

(U) This search was reasonably calculated to uncover all responsive records.

(U) Iam still working on completing the second part of the search request, as
outlined in your Lotus Note dated 9 August 2005; any responsive material will be turned
over once that portion of the search has been completed. Should you have any further
questions, please let me know.
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To:
ce:

11/12/2004 08:07 AM.

Subjec;c: ‘Re:]

OK.
Original Text of i |

NELGL i

11/11/04 10:49 AM T To |
: cc:|
]

Subject: Re:l

Original Text of { A |

Just want to sure that | have your okay to inform'mf the matter. | think he is entitled
to know, even though he is currently detailed outside the Building.

QGC
11/10/04 05:28 PM To:
CC:
Subject: I |

| have told the DCI and subsequently the DDO. | told them vou would tell CTC and NE
management. | know that you will do it in a way that will be frank, realistic but not overly alarmist.

UNCLASSIFIED/ /A}zﬁ
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1. Justice Dept. Memo Redefines "Torture’

Broader View Covers Variety of Abuse S
R. Jeffrey Smith and Dan Eggen, Washington Post, 31 December 2004, Page A09

The Justice Department published a revised and expansive definition late yesterday of acts that
constitute torture under domestic and internationai law, overtly repudiating one of the most criticized

- policy memorandums drafted during President Bush's first term. '

in a statement published on the department's Web site, the head of its Office of Legal Counsel
declared that "torture is abhorrent both to American law and values and international norms® and went
on to reject a previous statement that only "organ failure, impairment of bodily function, or even
death" constitute torture punishable by law. ‘

Acting Assistant Attorney General Daniel Levin said instead that torture may consist of acts that fall
short of provoking excruciating and agonizing pain, and thus may include acts that cause physical
suffering or lasting mental anguish. His opinion has the explicit aim of eliminating any notion that
those who conduct harmiul interrogations may be exempt from prosecution,

This second effort by the Bush administration to parse the legal meaning of the ward "torture” was
provoked by the damaging political falfout from the disclosure this summer of the first memo, drafted
in August 2002 and criticized by human rights lawyers and experts arcund the globe.

Many of the critics charged that the first memo, which they said laid out a very narrow view of what
behavior might constitute torture and was crafted to help interrogators at the B evade prosecution,
created the context for a record of persistent ill treatment by that agency and the U.S. military of
detainees at prisons in Iraq, Afghanistan, Cuba’s Guantanamo Bay and undisclosed locations.

The earlier memo figured prominently in complaints by Democrats and human rights groups about
White House counsel Alberto R. Gonzales, who oversaw its creation and is Bush’s nominee 1o
become attorney general for the second term. The new memo's public release came six days before
the start of Senate Judiciary Committee hearings on Gonzales’s nomination.

"Clearly the release of this now is backfilling for Gonzales’s confirmation hearing,” said 1. Michael

‘Greenberger, a senior Justice Department official in the Clinton administration who row heads the

Center for Health and Homeland Security at the University of Maryland. "These memos have been a
tremendous source of embarrassment to both Gonzales and the administration,”

Greenberger said that recent accounts of widespread abuse at U.S. detention facilities -- including
disclosures that military interrogation practices were sharply criticized over the past two years by FB!
and Defense Intelligence Agency personnel in the field -- has given ammunition to those within the
administration whao favor adherence to internationa! norms against torture.

"It could be that this is not just a cynical ploy but a real sign of change,” Greenberger said.

One of the most controversial provisions of the earlier memorandum, signed by Levin's predecessor,
Jay §. Bybee, was a claim that the president's executive powers were sufficient to permit tolerance of
tortuous acts in extraordinary circumstances. The Internalional Commitlee of the Red Cross had
declared in response that the prohibition on torture, embodied in a global convention signed by the
United States, had no exceptions. :

Bu; adyoqates gf strict a'dhergncg torthewconvention previously lost interagency batties to hard-iiners
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in the Defense Department, the Justice Department and the White House, who maintained that the
presrdent has expansive powers during the war on terrorism. The new memo pointedly sidesteps this
issue, stating that the "consideration of the bounds of any such authority would be inconsistent with
the president’s unequivocal directive that Umted States personnel not engage in torture.”

The memo, which states that it "supersedes the August 2002 memorandum in its ent;rety," also drops
an attempt in the eariter version to rule that acts not specifically intended to cause severe pain and
suffering might be legal. It states instead that no such precise definition of "intent” was needed, and
that "a defendant's motive (to protect national secuﬂty, for exampte) is not relevant to the question” of

his intent under the law.

Tom Maltinowski, Washington advocacy director for Human Rights Watch, which has been critical of
the Bush administration’s legal opinions regarding treatment of detainees, said that in the new memo,
“the definition of torture is not as tortured as it was."

© 2004 The Washington Post Company
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2. U.S. Revamps Policy on Torture Of War Prisoners

Legal Guidance Crilicizes Aggressiveneass of OId Rules, Redefines ‘Severe Pain’
Jess Bravin, Wall Street Journal, 31 December 2004, Page A1

The Bush administration issued a new definition of what constitutes torture of an enemy prisoner
during interrogation, sharply scaling back its previous legal position that inflicting pain approaching
that of organ failure or death was lawful, and retreating from earlier assertions that the president can
authorize torture.

The 17-page memorandum issued by the Office of Legal Counsel, the Justice Department unit that
provides definitive legal guidance for the executive branch, replaces a 50-page opinion issued in
August 2002 that offered a legal framework to justify inflicting agony on prisoners and contended
President Bush could set aside laws and treaties prohibiting torture.

~ The new documnent also concludes that the 2002 memo was wrong when it found that only

"excruclating and agonizing pain” constituted torture, and that prosecution for committing torture was
only possibla if the defendant’s goal was simply to inflict pain, rather than to extract information.
"There is no exception under the statute permitting torture o be used for a ‘good reason,” " the new
memo concludes, even if the aim is "to protect national security.”

Still, the mamo concludes that even under its wider definition of torture, none of the interrogation
methods previcusly approved by the Justice Department would be illegal.

The 2002 memo was incorporated into Defense Department interrogation policies approved by
Defense Secretary Donald Rumsfeld, although administration officials say neither he nor the
president actually authorized torture and say that subsequent incidents of prisoner abuse reportedin
Afghanistan, lraq and Guantanamo Bay, Cuba, were aberrations.

But administration officials moved to revise their legal views after The Wall Street Journal published a
draft of the Pentagon’s interrogation policies, which were predicated on the more aggressive view of
torture, in June. Subsequent disclosures of confidential legal memoranda led White House Counsel
Alberto Gonzales to disavow the August 2002 memo, which administration officials said would be
replaced within weeks with a new memo ruling out torture. That effort stalled amid interagency
disagreements, and was only completed after Deputy Attorney General James Comey, the Justice
Department's No. 2 official, ordered it released by year end.

A senior Justice Department official said the memo's delay -- it originally was ﬁi@aﬁ@ for completion
SERCHaenEEAGERGY, the

by August --derived from differences among agencies including the EEREaH
Detfense and State departments and the White House.

Some apparently small semantic points occupied rnuch of the internal debate over the fnemo, the
official said. In particular, lawyers wrestled with whether "severe physical suffering” was somathing
apart from "severe physical pain,” and whether each could independently be defined as torture.

*If you induced nausea in someone, day after day for weeks," how would it be classified, the official
sald, by way of example. "It's not severe paln, it's not mental as it’s a sensation,” the official said. But
over a prolonged period it could be considered physical suffering, and the Justice Department -
uitimately conciuded it could constitute torture.

The new document comes less than a week before Mr. Gonzales, nominated to succeed John
Ashcroft as attorney general, faces a Senate confirmation hearing where Judiciary Cormmittee
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members plan to gril him on his role in formulating Interrogation policies. The White House declined
o comment on the new memo.

The new document focuses on the main federal law prohibiting torture, enacted to enforce the United
Nations Convention Against Torture and Other Cruel, Inhuman and Degrading Treatrment or
Punishment, which the U.S. ratified in 1994. The opinion was principally drafted by acting Assistant
Attorney General Daniel Levin, who heads the legal counsel office, and his predecessor, Jack
Goldsmith, now a professor at Harvard Law School. )

Addressed to Mr. Comey, it acknowledges that "questions have since been raised” about the prior
memo’s legal analysis, particularly its claims that the president held the power to set aside anti-torture
laws and that even if he didn’t, such laws only prohibited pain "equivalent in intensity to the pain
accompanying sericus physical injury, such as organ failure, impairment of bodily function or even

death.”

The Justice Depariment now believes that analysis of the president's authority to order torture, or to
immunize subordinates from prosecution for committing torture, is "unnecessary” because of Mr.
Bush’s "unequivocal directive that U.S. personnel not engage in torture.”

Although the new memao has been publicly released, several retated opinions that apply its
conclusions to specific interrogation methods remain classified, the senior Justice official said.

. The new memo is "a step forward from a very dark cave, but it certainly doesn't solve everything,”

said Tom Malihowski, Washington advocacy director for Human Rights Watch. He noted that while
expanding the pravious definition of torture, the memo still seeks to distinguish torture from lesser
forms of abuse also prohibited by the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.

"It would have been more clear and constructive had they pointed out that these other things which '
may not amount to torture under the law are still illegal,” Mr. Malinowski said.

John Yoo, a former Justice Department official who worked on the 2002 memo, said the revision
would be of littie help to agencies charged with fighting the war on terror. *This memo muddies the
water because it makes it difficult to figure out how the torture statute applies to specific interrogation
methods," said Mr. Yoo, a law professor at the University of California, Berkeley. "It removed all the
clear lines but didn’t change the basic analysis." :

While the White House has said that President Bush, in a February 2002 directive, required that
prisoners be treated humanely, critics have claimed that earlier confidential memoranda on
interrogation policies trickled down to the field, and contributed to cases of abuse of prisoners in
Afghanistan, Guantanamo Bay, and most notoriously, in the Abu Ghraib prison in Baghdad.
Moreover, critics observed, the president’s directive suggested that the detainees had no legal right to
humane treatment, but would receive it only as a matter of his policy. s

After the earlier memos were drafted, dozens of prisoner-abuse cases have emerged.

Copyright 2004 Dow Jones & Company, Inc. All Rights Reserved,

UNCLASSIFIED

Back To Table Of Contents | < Previous Next >




