Case 1:08-cv-00827-GBL-J ' age 1 of 22 PagelD# 6053
|PUBLIC REDACTED VERSION

UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

SUHAIL NAJIM
ABDULLAH AL SHIMARI etal.,

Plaintiffs,

CACI PREMIER TECHNOLOGY,

)

)

)

)

V. ) C.A. No. 08-cv-0827 GBL-JFA

)

)

INC. )
)

)

Defendants

PLAINTIFF AL SHIMARI’S OPPOSITION TO DEFENDANTS MOTION TO DISMISS
COMMON-LAW CLAIMS

George Brent Mickum IV (VA Bar # 24385)
Law Firm of George Brent Mickum IV
5800 Wiltshire Drive

Bethesda, MD 20816

Telephone: (202) 281-8662
gbmickum@gmail.com

Baher Azmy, Admitted pro hac vice

Katherine Gallagher, Admitted pro hac vice
CENTER FOR CONSTITUTIONAL RIGHTS
666 Broadway, 7th Floor

New York, NY 10012

Robert P. LoBue, Admitted pro hac vice
PATTERSON BELKNAPWEBB & TYLERLLP
1133 Avenue of the Americas

New York, New York 10036

Of counsdl: Matthew Funk
Shereef Hadi Aked

AKEEL & VALENTINE, P.C.
888 West Big Beaver Road
Troy, M| 48084-4736

Attorneys for Plaintiffs

6175604v.4



Case 1:08-cv-00827-GBL-JFA Document 404 Filed 05/06/13 Page 2 of 22 PagelD# 6054

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES. ...ttt ettt bbb ii
INTRODUGCTION ....otiiiiitisieetieieeesiesteste e stesresseeeesessessessessessessesseessessessessessessessessesssesessessessessenns 1
F A Y B S 1 TSP 2
A. CPA Order 17 Directs the Application of United States Law, and Does
Not Provide CACI With IMMUNITY........cccooveeiieecc e 2
B. Virginia Substantive Law Appliesto Mr. Al Shimari’s Common-Law
ClAIMIS .ttt bbbttt b e s b b e bt sttt e b et e nne e 6
C. Mr. Al Shimari States a Claim for Negligent Hiring, Training, and
Supervision UNder VirginiaLaW ........cccveeeieeiecee e seeseeie e 13
(@@ N[ I 1S 1 SO 16

6175604v.4



Case 1:08-cv-00827-GBL-JFA Document 404 Filed 05/06/13 Page 3 of 22 PagelD# 6055

TABLE OF AUTHORITIES
Page

CASES
Al Shimari v. CACI Int'l, Inc.,

679 F.3d 205 (Ath Cir. 2012) ...cceeeeeeeecieeie et ete s ee e ste et ae e aeete e e sseessesneesaeenaesseenseeneens 6
Anderson v. Wiggins,

No. 97-Civ-0015, 1997 U.S. Dist. LEX1S 11898 (W.D. Va. July 15, 1997) .......ccceecvrcevrueenen. 13
Callisv. Zilba,

737 N.E.2d 974 (Ohio Ct. APP. 2000) ......ceceeieeereeeeseesieseesseesseseesseesesseesseessesseesseessessesssesssens 7
Chesapeake & Potomac Telephone Co. v. Dowdy,

365 S.E.2d 751 (VA 1988).......ccieieeieieieeeesieeieseesieesse s e e sae e sseeae e e sseeneesneessenneens 14, 15, 16
Coleman v. Tennessee,

97 U.S. 509 (1879) ....ceiueeieeeieeeesieeieesieesieesaesseesteseesseesseeseesseessessessseenseaseesseensessessseensessenssennees 5,6
Dobson v. Cedar Fair Southwest, Inc.,

84 Va. Cir. 323 (Va. Cir. Ct. 2002)......ccceeieeieeeerieeieseesteesteseesseestesaesseessessessseessesessseensessenns 13
Dow v. Johnson,

100 U.S. 158 (1880).....ccueeireereareesreeiereesseesseaeessesssessessseessesssssseessesssssseessesssssseessesssssseessessenns 5,6
Filarsky v. Delia,

132 S. Cl. 1657 (2012) ....ceiueeeeeieeieesieeieseesteeteeseesteeaesseesseesesseesseesesseesseesseeseesseesseesenssensseansnns 6
Ford v. Surget,

O7 ULS. 594 (1878) ....eeeueeieeeeeeeesieeiteseesieesteaeesseeaesseesseeseaseesseesessessseeseaseesseensessesssennsessenssenees 6
Freeland v. Williams,

131 U.S. 405 (1889).....cceeireeeieeeereesieeieeseesseesseaseesseessessessseesseasessseesesssssseessesssssseessessssssenssesssens 6
Glidden Co. v. Lumbermens Mut. Cas. Co.,

861 N.E.2d 109 (Ohi0 2006)........ceeueeueerueereaeesreesseseesseesseaseesseessessesssessssssssssesssesesssesssessesssessses 9
Hamdan v. Rumsfeld,

548 U.S. 557 (2006) ......ceiueeieeeeesieesieeieesieesseessesseesseessesseesseessesssessesssessssssesssessssssesssessessseessesssens 16
Harrisv. Kellogg, Brown & Root Services.,

796 F. Supp. 2d 642 (W.D. Pa. 2011).....cccocieiieieeie e eee st ee et eee s enes 10, 11
Harrisv. Kellogg, Brown & Root Servs.,

No. 08-Civ-563, 2011 U.S. Dist. LEXIS 108930 (W.D. Pa. Sept. 23, 2011)......cccevvreeruennen. 11

6175604v.4



Case 1:08-cv-00827-GBL-JFA Document 404 Filed 05/06/13 Page 4 of 22 PagelD# 6056

Hernandez v. Lowe's Home Ctrs., Inc.,

83 Va. Cir. 210 (Va Cir. Ct. 2011).....ccceeeeieeieeeesteeieseesieeseeseesse e sreesaeseesseessesseesseenes 14, 15
Interim Pers. of Cent. Va. v. Messer,

263 VA 435 (VA 2002).....cccueeeeiueesieeieseesteesseseessesssesseesseesseaseesseessessesssesssesssssesssesssssseessesssens 13
Irondale Indus. Contrs. v. Va. Sur. Co.,

754 F. Supp. 2d 927 (N.D. Ohi0 2010)......cceeieeeieeeesieesieseesieesaesseesseesesseesseesesseesseesessseessessens 9
Klaxon Co. v. Stentor Elec. Mfg. Co.,

G IS T (o T 1) 7
Kohr v. Hostetter,

No. CL 10-1009, 2012 Va. Cir. LEXIS 66 (Va. Cir. Ct. Aug. 9, 2012) .......ccovvverrverrrerrreenn 13
McMillan v. McMillan,

A RS Y M I A Y= T e I 4 ) SRS 12
Morgan v. Biro Manufacturing Co.,

A74 N.E.2d 286 (Ohi0 1984)......c.eeeieeieesieeiecieesieeeeseesteeeessee e eae e e seensesseesseesesneesseeneesneenes 7,8
Raskiewicz v. United Sates,

No. 10-Civ-86, 2010 U.S. Dist. LEX1S 93322 (D. Mont. Aug. 12, 2010) .......ccccevveieereeriennnne 5
Southeast Apts. Mgnt., Inc. v. Jackman,

257 VA 256 (VA 1999).....cccieeeeieeieeieseesteee st e s e seessee e ae e e sbeetesseesseeseeneesneeseeneesseensennnens 14
United Sates v. Best,

76 F. SUPP. 857 (D. M@SS. 1948) .......eecieeieeeesteeieeee st e ste st steesae e teeae e sse e e sneesseeaesreenseennens 6
Van Dusen v Barrack,

G (O ST Y 2 (12 G S 7
STATUTES
28 U .S C. B LBB0. . e eiiiee e ettt e e e et e e e eeeeee e e e e ae———eteeeeeaaaaa————eteeeeeaaana—————aeeeeaaaaans 1,4
28 U.S.C. 8 LADA(Q) .veeveereereereeiteeiteeee st e ite et e s e etesaeesseetesseesbeeasesaeesseensesseesbeensesseesseensesreenseensesneenns 7
O UL S C. G 273 .. ettt e e e e e e e e et e e e e e e e e e et eee e e e e e e e —aaeaeeaaaaa————————— 13
OTHER AUTHORITIES

Geneva Convention Rd ative to the Treatment of Prisoners of War, art. 3,
Aug. 12,1949, 6 U.S.T. 3316, 75 S. 135, ..ottt s e snee e 15

Restatement (Second) of Conflicts of Law (1971) ......coeeieeceeiierie e passim

i
6175604v.4



Case 1:08-cv-00827-GBL-JFA Document 404 Filed 05/06/13 Page 5 of 22 PagelD# 6057

INTRODUCTION

This action involves acts of torture, war crimes, assault and battery, sexual
assault, infliction of emotional distress, and negligence committed in occupied Iraq against
plaintiff Suhail Najim Abdullah Al Shimari, an Iragi citizen, for which defendant CACI Premier
Technology, Inc (“CACI") isresponsible. CACI isaDelaware corporation with its principal
place of businessin Virginia. CACI’slatest attempt to avoid acknowledging any liability for its
employees' actionsin Iraq isto argue that this case is governed by Iragi law, and that under Iraqgi
law CACI hasno liability at al. In CACI’sview, alaw issued by the Coalition Provision
Authority ("CPA") to govern claims against civilian contractors like CACI resultsin asituation
in which CACI, conveniently, is governed by no law at all and cannot successfully be sued
anywhere.

CACI cannot avoid responsibility for its actions by engaging in such legal sleight
of hand. Under the applicable interest analysis test of the Restatement (Second) of Conflicts of
Law, the law of the state with the most significant relationship to the action will be applied to the
issuesinthis case. The CPA law relied upon by CACI isindeed central to this analysis because
it displaceslocal Iragi law and directs the application of United States law. It makes clear that,
because it was occupied territory at the time the torts were committed, Irag has no legally
cognizable interest in applying its substantive laws to this case despite being the site of injury
and tortious conduct. Instead, Virginia has the more significant relationship to this case, and its

substantive laws provide Mr. Al Shimari with the ability to recover on his common-law claims.*

! This brief does not address the Plaintiffs claims under the Alien Tort Statute, 28 U.S.C. §
1350.

6175604v.4
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ANALYSIS

A. CPA Order 17 Directsthe Application of United States L aw, and Does
Not Provide CACI with Immunity

Properly applied, the choice-of-law analysisin this case begins with Ohio and
ends with Virginia, but isinformed by Order 17 of the CPA. Mr. Al Shimari agrees with CACI
that Ohio choice-of-law rules apply in the first instance, and that Ohio follows the Restatement
(Second) of Conflict of Laws in applying the law of the state with the most significant
relationship. CACI, however, misconstrues CPA Order Number 17 (“Order 17”), which leads it
to misapply Ohio’s choice-of-law analysis.

Order 17 established aframework for the liability of Coalition personnel,
including contractors assisting the U.S. military, in occupied Irag. The Order, titled “ Status of
the Coalition, Foreign Liaison Missions, Their Personnel and Contractors,” was enacted by Paul
Bremer, Administrator of the CPA, on June 26, 2003. (O’ Connor Decl. (Dkt. No. 365), Ex. 1).
Order 17 provides that Coalition personnel are “ subject to the exclusive jurisdiction of their
Parent States,” 8§ 2(4), and that contractors “shall not be subject to Iragi laws or regulationsin
matters relating to the terms and conditions of their contracts’ and shall not be subject to Irag
legal process, 8 3(1-2). Order 17 aso provides, however, that third party claims for personal
injury:

arising from or attributed to Coalition personnel or any persons

employed by them ... that do not arise in connection with military

combat operations, shall be submitted and dealt with by the Parent

State ... in amanner consistent with the national laws of the
Parent State. (CPA order 17 § 6(1) (emphasis added)).

% Order 17 was revised on June 27, 2004, days before the end of the CPA. Therelevant
provisions are not materially different. See Order 17 (June 27, 2004), available at
http://www.iragcoalition.org/regul ations/20040627_CPAORD_17 Status of Coalition__Rev
with_Annex_A.pdf. Therelevant actions alleged in Plaintiffs Third Amended Complaint
occurred from fall 2003 through spring of 2004.

6175604v.4
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CACI arguesthat it and its employees are “ Coalition Personnel” within the
meaning of Order 17 (See Def. Br. at 15, 21-22).% Order 17 authorizestort suits against such
persons to be brought in and under the laws of CACI's Parent State, here the United States.

CACI has not argued that it is exempt from Order 17 because its employees were engaged in

"military combat activities." Nor could it. _
Y ! 1\or o the plesiings

in the Third Amended Complaint (* Complaint”) support CACI’s contention that the claims
involve “military combat operations.”

Taken as awhole, Order 17 creates a system where claims against Coalition
personnel for conduct during the occupation period are to be handled by the courts of the
personnel’ s home country pursuant to that country’s laws, and not in Iragi courts or under Iragi
law. Order 17 does not immunize Coalition personnel from tort suits; it just states where claims
should be brought and what law applies. Thisintent was made even clearer by the Public Notice
issued by Ambassador Bremer in conjunction with Order 17. (Annexed as LoBue Decl., Ex. B).
The Notice states that Coalition personnel “are not subject to local law or the jurisdiction of local
courts,” but that this “will not prevent legal proceedings against Coalition personnel for unlawful

acts they may commit. It ssmply ensures that such proceedings will be undertaken in accordance

3 “Coalition Personnel” are defined as “all non-Iragi military and civilian personnel assigned to
or under the command of the Commander, Coalition Forces, or al forces employed by a
Coalition State including attached civilians, as well as all non-lragi military and civilian
personnel assigned to, or under the direction or control of the Administrator of the CPA.” Order
17 81.1.

* CACI’s Statement of Work isincorporated by referenceinto Plaintiffs Third Amended
Complaint, and appropriately considered on a motion to dismiss as part of the pleadings.

3
6175604v.4
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with the laws of the State that contributed the personnel to the Coalition” (emphasisin original).
Those are precisdly the steps taken by Mr. Al Shimari to prosecute his claims.

Order 17, which was issued by an agency (i.e., the CPA) created by the U.S.
Government to rule and administer Iraqg, sought to redirect venue for victims of tort claimsto the
jurisdictions of the home countries of the contractors.® As such, Iragi citizens (as well as others)
could only file claims against U.S.-based contractors in the United States. When the nominal
transfer of sovereignty from the United Statesto Irag occurred in June, 2004, the Interim Iraqi
government agreed to uphold all of the Orders and decrees by the CPA, including Order 17. As
aresult, the only forums available for the victims of tortuous acts by U.S.-based contractors were
onesin the United States. Therefore the aim of Order 17 was not blanket immunity for all
contractors, but rather aredirection of venue to the United States (as the home country of U.S.
contractors) instead of Irag.’

CACI also misreads Order 17 as requiring the application of United States federa
law to cases where the United States is the Parent state. Order 17 section 6(1) states that claims
will be prosecuted “in a manner consistent with the national laws of the Parent State.” A plain
reading of “national laws’ in this context servesto reference the internal laws of the Parent State
(as opposed to, say, international law). Thisreading isreinforced by the Public Notice, which

construes the order as requiring only that such claims be “undertaken in accordance with the

> The CPA was formed in May 2003. Its Administrator, Ambassador Bremer, was appointed by
the U.S. Secretary of Defense. The CPA exercised “powers of government” in Irag, with “al
executive, legidative and judicia authority necessary to achieveits objectives.” CPA Reg. No. 1
81 (May 16, 2003) (annexed as LoBue Decl., Ex. C). The CPA’s Regulations and Orders “ shall
take precedence over all other laws and publications to the extent such other laws and
publications areinconsistent.” Id. at 8§ 3(1).

® By directing tort claims against contractors to be brought in the United States, Order 17 is also
further evidence of the interest of the United States in trying such claims under the Alien Tort
Statute, 28 U.S.C. § 1350.

6175604v.4
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laws of the State that contributed the personnel,” without any reference to "nationa” law. There
isno indication that by use of the phrase "national law," the order intended to point specifically
to federal law of any parent State—especially considering that the Order would aso apply to
contractors whose Parent State was other than the United States and did not have a federal
system. See Raskiewicz v. United Sates, No. 10-Civ-86, 2010 U.S. Dist. LEX1S 93322, at *2
(D. Mont. Aug. 12, 2010) (“Montanalaw is part of the national law of the United States because
Montanais part of the United States.”).

CACI’ s argument that Coleman v. Tennessee, 97 U.S. 509 (1879), Dow v.
Johnson, 100 U.S. 158 (1880), or their progeny would provide it with a defense in the absence of
Order 17 is both irrelevant and incorrect. Order 17, as promulgated by the American-led,
internationally recognized occupying authority (the CPA), did exist and set forth the liability
regime applied by the occupying forcesto civilian contractors like CACI. A Coleman defense to
application of Iragi law istherefore not in issue because the procedures established in Order 17
were those of the occupying force put in place specifically to deal with claims against personnel
of the occupying force. Indeed, Order 17 acknowledged the principles embodied in Coleman,
and therefore confirmed that redress be available under the national 1aws of the Parent States
(“Recalling that under international law occupying powers, including their ... personnel ... are
not subject to the laws or jurisdiction of the occupied territory.”). Coleman, like Dow,
recognizes ajurisdictional rule limiting the power of foreign tribunals to adjudicated claims of
the enemy—not arule of immunity. 97 U.S. at 515 (Union soldiers during Civil War “were
answerable only to their own government, and only by itslaws, as enforced by its armies, could
they be punished”); see also Dow, 100 U.S. at 165 (“[T]he tribunals of the enemy must be

without jurisdiction to sit in judgment upon the military conduct of the officers and soldiers of

6175604v.4
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the invading army.” (emphasis added)). Order 17 thus allayed the concerns of Coleman and
Dow that occupying forces would face legal actionsin tribunals of the occupied power.” See Al
Shimari v. CACI Int'l, Inc., 679 F.3d 205, 216 (4th Cir. 2012) (characterizing concernin
Coleman and Dow as addressing jurisdiction of foreign courts over occupiers, not choice of law).

Order 17 sets out a framework for bringing a claim against a contractor like
CACl—aframework that Mr. Al Shimari has followed by bringing suit in the United States.
Order 17 dso shows that, by refusing to apply its own laws to claims against contractors during
the occupation, Iraq has no interest in its laws being applied to this case despite Irag being the
place of injury and conduct.

B. Virginia Substantive Law Appliesto Mr. Al Shimari’s Common-L aw
Claims

Ohio choice-of-law rules apply to Mr. Al Shimari’s common-law claims.

Generdly, afederal district court sitting in diversity will apply the choice-of-law rules of the

’ To the extent that CACI impliesthat it has a Coleman defense regardless of the choice of law,
its argument should be rejected. See Al Shimari v. CACI Int'l, Inc., 679 F.3d 205, 216 (4th Cir.
2012) (distinguishing Coleman and Dow on grounds that they did not involve civilian
employees). The case primarily cited by CACI to argue that Coleman appliesto civilian
contractors, Ford v. Surget, 97 U.S. 594, 607 (1878), isinapplicable to CACI’ s situation, asthe
civilianin that case “acted under duress or compulsion” after having been ordered to destroy
property by the military authorities, and that the court could not assume from the evidence that
“he was amere volunteer to aid in its destruction.” Filarsky v. Delia, also cited by CACI,
involves theissue of qualified immunity under a42 U.S.C. 8§ 1983 suit. 132 S. Ct. 1657 (2012).
The district court case relied upon by CACI, United Satesv. Best, 76 F. Supp. 857 (D. Mass.
1948), islikewise inapposite. The caseinvolved an investigation by the United States Army into
whether an American civilian living in occupied Austria had committed treason by engaging in
propaganda on behalf of the Nazis. Id. at 859-60. In finding that the warrantless search
conducted in the case was reasonable and constitutional, the court mentioned without discussion
that “[t]he Austrian courts had no jurisdiction over American nationals’ as one reason why the
search was reasonable. 1d. at 860. The court cited first for this proposition the Austrian Military
Government Handbook , and then, without discussion, Dow v. Johnson, 100 U.S. 158 (1880).
Finally, Freeland v. Williams only applies to “an act done in accordance with the usages of
civilized warfare under and by military authority,” and is therefore inapposite to the clamsin
this case. 131 U.S. 405, 416 (1889).

6175604v.4
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state in which it sits. Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941). Mr. Al
Shimari first filed his complaint against CACI in the Southern District of Ohio on June 30, 2008.
In August 2008, upon CACI’ s motion, the action was transferred to this Court pursuant to 28
U.S.C. § 1404(a). Asdiscussed in this Court's order dismissing common-law claims of the other
plaintiffs on statute of limitations grounds (Dkt. No. 76), following a section 1404(a) transfer, the
district court to which the case is transferred must apply the law that would be applied by the
transferor court; the transfer should result merely in a change in courtroom, not a changein law.
Van Dusen v Barrack, 376 U.S. 612, 639 (1964). Because the Southern District of Ohio would
apply Ohio’s choice-of-law rules, this Court, following the section 1404(a) transfer, would aso
look in the first instance to Ohio’s choice-of-law rules.

Under Ohio choice-of-law analysis, the substantive law of the state with the most
significant relationship to atort action is applied. In Morgan v. Biro Manufacturing Co., the
Ohio Supreme Court adopted the choice-of-law analysis of the Restatement (Second) of Conflict
of Laws (1971) (“Restatement”). 474 N.E.2d 286, 288-89 (Ohio 1984). The court referenced
section 146, the section dealing with personal injury torts, as the starting point for analysis. Id. at
289. This section states:

In an action for apersonal injury, the local law of the state where

the injury occurred determines the rights and liabilities of the

parties, unless, with respect to the particular issue, some other state

has a more significant relationship under the principles stated in

8 6 to the occurrence and to the parties, in which event the local

law of the other state will be applied.

Restatement § 146. Under section 146, the laws of the state with the most significant
relationship will apply even if it is not the place of injury. See, e.g. Callisv. Zilba, 737 N.E.2d
974, 975 (Ohio Ct. App. 2000). The Restatement explains that “[i]n large part, the answer to this

guestion [of which state has the more significant relationship] will depend upon whether some

6175604v.4
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other state has a greater interest in the determination of the particular issue than the state where
theinjury occurred.” Rest. 8146 cmt c. Although the law of the state of injury isusually applied
when the conduct and injury occur in the same state, that is not always the case and another state
may still have amore significant relationship. 1d. cmt d.

The Morgan court also looked to factors in section 145, which sets forth the
genera rulefor torts, to determine which state has the more significant relationship:

To determine the state with the most significant relationship, a

court must then proceed to consider the general principles set forth

in Section 145. The factors within this section are: (1) the place of

the injury; (2) the place where the conduct causing the injury

occurred; (3) the domicile, residence, nationality, place of

incorporation, and place of business of the parties; (4) the place

where the relationship between the parties, if any, islocated; and

(5) any factors under Section 6 which the court may deem relevant

to thelitigation. All of these factors are to be evaluated according

to their relative importance to the case.
Morgan, 474 N.E.2d at 289.

Both sections 146 and 145 reference the factors listed in section 6 of the
Restatement, which lists choice-of-law principles to be considered. Comment b of section 145
states that for tort law, the important section 6 factors are: the needs of the interstate and
international systems, the relevant policies of the forum, the relevant policies of other interested
states and the rel ative interests of those states in the determination of the particular issue, and the
ease in the determination and application of the law to be applied.?

The first factor, the needs of the interstate and international system, “should seek

to further harmonious rel ations between states and to facilitate commercia intercourse between

them. Informulating rules of choice of law, a state should have regard for the needs and policies

8 The remaining factors listed in section 6(2) are: the protection of justified expectations, the
basic policies underlying the particular field of law, and certainty, predictability and uniformity
of result.

6175604v.4
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of other states and of the community of states.” Restatement 8 6 cmt d. The second factor,
relevant policies of the state of the forum, will not generally be applicable to a choice of
substantive law if the forum has no interest in the case apart from being where the case was
brought: “Here the only relevant policies of the state of the forum will be embodied in itsrules
relating to trial administration.” Id. cmt e. Thethird factor, relevant policies of other interested
states, should lead a court to “reach aresult that will achieve the best possible accommodation of
these policies. The forum should also apprise the relative interests of the states involved in the
determination of the particular issue.” Id. cmt f. Thefinal factor, ease in the determination and
application of the law to be applied, strives for arule that is simple and easy to apply, though this
policy “should not be overemphasized, sinceit is obviously of greater importance that choice-of-
law ruleslead to desirable results.” 1d. cmt j.

In this case, the "needs of the.. . . international system” loom paramount.
Although Iraq is the place of injury, Irag was under occupation and its laws were displaced by
the laws of the CPA at the time the tortious conduct occurred. Those laws expressly directed
application of the laws of the Parent State from which the contractors haled to govern claims
against those contractors. That is effectively a choice of law by the CPA as the entity in control
of the place where the injury occurred. It isalso adeclaration that Iraq had no cognizable
interest in applying its own nationa law.

In the absence of demonstrated conflict with the law another jurisdiction, the
forum court will apply its own law. See Glidden Co. v. Lumbermens Mut. Cas. Co., 861 N.E.2d
109, 115 (Ohio 2006) (“[A]n actual conflict between Ohio law and the law of another
jurisdiction must exist for a choice-of-law analysis to be undertaken.”); see also Irondale Indus.

Contrs. v. Va. Qur. Co., 754 F. Supp. 2d 927, 931 (N.D. Ohio 2010). Here (with one possible

6175604v.4
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exception discussed below), CACI has pointed to no conflict in the tort laws of Ohio and
Virginia The common-law causes of action asserted by Mr. Al Shimari, such as assault and
battery, are familiar claims recognized in all U.S. jurisdictions. CACI argues, however, that Ohio
cannot apply its substantive law to this case because Ohio has no interest in the case. For that
reason, there is only one jurisdiction—Virginia—that has an interest, because CACI is based
here and supervised the conduct of its personnel at Abu Ghraib from here.®

The choice-of-law principlesin section 6(2) indicate that Virginiaisthe only state
with alegally cognizableinterest in thiscase. The “relevant policies of other interested states
and the relative interest of those states in the determination of the particular issue,” Restatement
section 6(2)(c), for Irag would be Order 17, which directly addresses claims brought against
Coalition personnel for conduct during the occupation of Irag. Typicaly, the state of the place of
injury or conduct will have an interest in having its laws apply because injury and conduct are
the “two principal elements’ of tort law. Restatement § 146 cmt d. By the terms of Order 17,
however, Irag has no interest in having its own substantive laws apply to these claims. Order 17
83, 6.

The same conclusion was reached by afedera district court in the case of Harris
v. Kellogg, Brown & Root Services., 796 F. Supp. 2d 642, 654 (W.D. Pa. 2011). That case
involved a suit by the parents of a United States soldier against contractors who had allegedly

negligently performed electrical servicesin Iraqg, resulting in the fatal electrocution of the soldier.

® Like CACI, Mr. Al Shimari makes no claim that Delaware as the state of incorporation of
CACI hasasignificant interest in this case. See Restatement 8§ 145 cmt e (“ At least with respect
to most issues, a corporation's principa place of businessis a more important contact than the
place of incorporation, and thisis particularly true in situations where the corporation does little,
or no, businessin the latter place.”).
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Id. at 647. In applying Pennsylvania's hybrid “governmenta interest analysis’-and-Restatement
approach to choice of law, the court found that Order 17:

[U]ndermines Irag's supposed interests in this litigation. Pursuant

to the CPA, Irag agreed that government contractors such as KBR

would not be subject to Irag's laws in relation to their contracts,

were immune from Iragi process and that third party claims for

personal injury and death should be resolved under the laws of the

Sending State, i.e., the laws of the United States of America.

Id. at 662-63 (citations omitted) (finding that either Pennsylvania or Tennessee causation law
could apply to plaintiffs’ state law claim); see also Harrisv. Kellogg, Brown & Root Servs., No.
08-Civ-563, 2011 U.S. Dist. LEXIS 108930, at *31-32 (W.D. Pa. Sept. 23, 2011) (on motion for
reconsideration, finding that the court “remains convinced that CPA Order 17 wholly
undermines any tangential interest that Iraq may have had in its laws applying to government
contractors such as KBR during thetime in question.”).’® Order 17 undermines CACI’s
argument that Iragi law appliesin this case for the same reason.

Irag’ s status as the site of injury and conduct therefore has little meaning to this
case. Applying United States law to Mr. Al Shimari’s claims is the result that best achieves the
policies embodied in Order 17. Virginia, on the other hand, has an interest in this case because it
is CACI’'sprincipal place of business. See Restatement § 145(2) (c), cmt e (calling the place of
business a place of “enduring relationship” to the party). Virginiaisaso where CACI managed
the hiring of the interrogation personnel it deployed to Iraq and the performance of the contract

with the United States. See Def. Br. at 21-22. Applying Virginialaw in this case would

therefore “ achieve the best possible accommodation of these policies.” Restatement 86 cmt f.

19 \While the court noted that if the injured party had been an Iragi citizen, that person “arguably
may have expected Iragi law to apply,” Harris, 796 F. Supp. 2d at 678, under the Restatement’s
approach reasonabl e expectations for tort claims carry little weight, Restatement 8 145 cmt. b,
and in any case Order 17 made clear that Iragi law did not apply at the time of the conduct.
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Ease in the determination and application of the law to be applied also favors Virginialaw asthis
Court sitsin Virginiaand routinely applies Virginialaw in diversity actions.

The policiesidentified by CACI to argue that Virginialacks an interest in this
case sufficient to overcome the presumption that the law of the place of injury applies (Iex loci
delicti, federal war powers, and a presumption against extraterritoriality), even if applicable, do
not alter the analysis. Section 146 of the Restatement does not require that another state have a
“monumental, “overwhelming,” or “weighty” interest to overcome the presumption as CACI
implies, only that the other state has the “more significant relationship” than the place of injury
as determined by the factors of section 6. In this case, the interests of both Virginia (as the
principa place of defendant’ s business) and the CPA (as embodied in Order 17) are best served
by applying Virginialaw. Aslraqhasno real interest in this case, Virginia sinterests are
sufficient to give it the “more significant” relationship.

CACI’sreliance on these policiesis, in any event, misplaced. Virginiaslex loci
delicti choice of law rule is applied regardless of Virginia strue interest in the case. Unlike
Order 17, which was passed specifically to address situations such asthis case, Virginia slex
loci rule is applied automatically to torts, and to the extent it reflects a Virginiainterest, it isone
of judicia administration. See McMillan v. McMillan, 219 Va. 1127, 1131 (Va. 1979) (rejecting
Restatement approach in favor of the “uniformity, predictability, and ease of application of the
Virginiarule’). Nor isthere any reason that federal war powers would diminish Virginia's
interest in applying its substantive law to a company with its principal place of businessin the
state smply because CACI’ s conduct occurred during atime of war. Similarly, a presumption
against extraterritorial application of astate’'slawsis, by CACI’s own argument, not an issue

unique to Virginiaor that Virginia has some particular interest in enforcing. Def. Br. at 21.
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Extraterritoriality isaneutral factor inthisanalysis, and it isnullified by Order 17's directive that
some U.S. national law be applied to this case.

For the above reasons, Iraq has no cognizable interest in having Iragi law apply to
this case, and Ohio, the origina forum state, has none, giving Virginia, CACI’s principa place of
business, the most significant relationship.”* Under Ohio choice of law principles, the Court
should therefore apply Virginia substantive law to Mr. Al Shimari’s common-law claims.

C. Mr. Al Shimari Statesa Claim for Negligent Hiring, Training, and
Supervision under VirginiaLaw

Count Nineteen of the Complaint, alleging negligent hiring, training and
supervision, states a cognizable claim under Virginialaw. Under Virginialaw, “[l]iability for
negligent hiring is based upon an employer's failure to exercise reasonable care in placing an
individual with known propensities, or propensities that should have been discovered by
reasonabl e investigation, in an employment position in which, due to the circumstances of the
employment, it should have been foreseeable that the hired individual posed athreat of injury to
others.” Interim Pers. of Cent. Va. v. Messer, 263 Va. 435, 440 (Va. 2002). Virginialaw does
not require that a complaint individually name the employees to state a claim for negligent hiring
against an employer. See Dobson v. Cedar Fair Southwest, Inc., 84 Va. Cir. 323, 324 (Va. Cir.
Ct. 2012). The “propensity” prong can be satisfied where an employer hires someone who is
unqualified for the position. See Anderson v. Wiggins, No. 97-Civ-0015, 1997 U.S. Dist. LEXIS

11898 (W.D. Va. July 15, 1997) (refusing to dismiss claim where plaintiff alleged defendant

1 CACI’sdiscussion of available remedies under federal law is unnecessary and inaccurate.
CACI statesthat Mr. Al Shimari’s sole remedy is an administrative claims process. Def. Br. at
27. The process referenced by CACI, however, is governed by the Foreign Clams Act. 10
U.S.C. § 2734. Claimsunder the Act are limited to claims against military personnel and the
military’ s civilian employees. Id. at 82734(a). The Act does not provide relief for claims against
contractors.
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hired inexperienced person and failed to perform an adequate interview); Kohr v. Hostetter, No.
CL 10-1009, 2012 Va. Cir. LEXIS 66 (Va. Cir. Ct. Aug. 9, 2012) (denying demurrer in part
because plaintiff alleged the defendant put the employee into an “employment position where he
operated a 15,000-pound truck, for which he had no formal training.”); cf. Southeast Apts.
Mgmt., Inc. v. Jackman, 257 Va. 256, 260 (Va. 1999) (“ The cause of action is based on the
principle that one who conducts an activity through employees is subject to liability for harm
resulting from the employer's conduct if the employer is negligent in the hiring of an improper
person in work involving an unreasonable risk of harm to others.” (emphasis added)).

The Complaint states a claim for negligent hiring under the cited cases. As
alleged in the Complaint, there was a foreseeable risk of injury to others from employing
unqualified peoplein asituation like that at Abu Ghraib. Complaint 1 144-145, 161. The
Complaint aso alleges that CACI acted negligently by failing to take care to hire people who had
sufficient experience or to properly train™ those it did hire. Complaint 41 146-147, 199-200. An
employee' s qualifications should reasonably have been known to CACI. As stated in the
Complaint, Abu Ghraib was a situation where even “good people” could go bad. Complaint
119. The Complaint’s allegations that CACI hired inexperienced personnel and then put them
into a situation where that lack of training could foreseeably lead to injury to others, and did
cause such injury, are sufficient under Virginialaw.

Virginialaw would aso likely recognize Mr. Al Shimari’s negligent supervision

claim on the facts of this case. The Virginia Supreme Court in Chesapeake & Potomac

2 Mr. Al Shimari’s claim for negligent training is related to his claim for negligent hiring and
supervision, which iswhy all three were plead as asingle count. Even if plead as a distinct
claim, Virginialaw may recognize such aclaim. See, e.g., Hernandez v. Lowe's Home Ctrs.,
Inc., 83 Va. Cir. 210, 215 (Va. Cir. Ct. 2011) (dismissing claim for negligent training without
prejudice to replead). The Virginia Supreme Court has yet to consider the issue.
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Telephone Co. v. Dowdy considered whether an employee could bring a suit against his former
employer for negligent supervision. 365 S.E.2d 751 (Va 1988). In denying plaintiff’s claim, the
court held that “[i]n Virginia, there is no duty of reasonable care imposed upon an employer in

the supervision of its employees under these circumstances and we will not create one here.” 1d.

at 754 (emphasis added). While some courts have interpreted Dowdy to indicate a categorical
bar on negligent supervision cases, Def. Br. at 24, Dowdy’ s actual holding is more limited. Nor
has the Virginia Supreme Court itself revisited Dowdy. Asnoted by CACI, there are Virginia
courts that have allowed claims for negligent supervision to proceed. See Hernandez v. Lowe's
Home Ctrs,, Inc., 83 Va. Cir. 210, 215 (Va. Cir. Ct. 2011).

Here, CACI had a separate duty under the Geneva Conventions to properly treat
detainees entrusted to its care. Asalleged in the Complaint, CACI failed to properly train,
supervise, or discipline its employees to ensure compliance with the Geneva Conventions.
Complaint 1 20. The Geneva Convention creates a duty of care towards detainees. Geneva
Convention Relative to the Treatment of Prisoners of War, art. 3, Aug. 12, 1949, 6 U.S.T. 3316,
75 U.N.T.S. 135 [hereinafter Common Article 3]. Common Article 3, so called because it is
found in all four Geneva Conventions, prohibits cruel treatment, torture, and outrages upon
personal dignity against persons no longer taking active part in hostilities. It states:

(1) Personstaking no active part in the hostilities, including

members of armed forces who have laid down their arms and those

placed ‘ hors de combat’ by sickness, wounds, detention, or any

other cause, shall in al circumstances be treated humanely. . .

To this end, the following acts are and shall remain prohibited at

any time and in any place whatsoever with respect to the above-

mentioned persons:

(a) violenceto life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture;

* % % %
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(c) outrages upon personal dignity, in particular
humiliating and degrading treatment. . . .

Id. (emphasis added). In Hamdan v. Rumsfeld, the Court recognized that Common Article 3
establishes the minimum standard of humane treatment for all detainees held in any armed
conflict. 548 U.S. 557, 629-31 (2006).

Dowdy is therefore distinguishable. Here, CACI had an independent duty to
ensure that Mr. Al Shimari was treated humanely and in accordance with Common Article 3.
.
I
These circumstances support imposing a duty on CACI to assure that detainees were properly

treated by its employees through adequate supervision.

CONCLUSION

Ohio choice-of-law rules apply to this case. Order 17, upon which CACI relies,
shows that Irag has no interest in this action and United States law governs. Under Ohio’'s
choice-of-law analysis, Virginia has the most significant relationship and Virginialaw therefore
applies and provides grounds for recovery for each of Mr. Al Shimari’s common-law claims.

For the foregoing reasons, the Court should deny CACI’s motion to dismiss.
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