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o EXPEDITE

] No hearing set
B Hearing is set
Date: March 30, 2012

Time: Motion Calendar

Judge/Calendar: Hon. Thomas
McPhee

SUPERIOR COURT OF THE STATE OF WASHINGTON
THURSTON COUNTY

KENT L. and LINDA DAVIS; JEFFREY and

SUSAN TRININ; and SUSAN MAYER,

derivatively on behalf of OLYMPIA FOOD Case No. 11-2-01925-7

COOPERATIVE,

Plaintiffs, DEFENDANTS’ MOTION FOR
MANDATORY COSTS,
\2 ATTORNEYS’ FEES, AND

AWARD UNDER RCW 4.24.525

GRACE COX; ROCHELLE GAUSE; ERIN
GENIA; T.J. JOHNSON; JAYNE KASZYNSKI;
JACKIE KRZYZEK; JESSICA LAING; RON
LAVIGNE; HARRY LEVINE; ERIC MAPES;
JOHN NASON; JOHN REGAN; ROB
RICHARDS; SUZANNE SHAFER; JULIA
SOKOLOFF; and JOELLEN REINECK
WILHELM,

Defendants.
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L INTRODUCTION AND RELIEF REQUESTED
Pursuant to RCW 4.24.525(6)(a) and this Court’s oral opinions of February 23, 2012 and

February 27, 2012, Defendants respectfully move for an award of costs of litigation; reasonable
attorneys’ fees incurred in connection with the motions in this matter; and a statutorily-
prescribed award of $10,000 per moving party. Defendants reasonably incurred these amounts
to prevail on their special motion to strike and Plaintiffs’ Cross-Motion for Discovery.

Davis Wright Tremaine LLP

DEFENDANTS’ MOTION FOR MANDATORY COSTS, LaW OFFicES
ATTORNEYS’ FEES, AND AWARD UNDER RCW 4.24.525 — 1 Seniie Washington 58101 3045
DWT 19240016v1 0200353-000001 : (206) 622-3150 « Fax: (206) 757-7700




o 0 9 N U AW -

NN NN N N N N = e e e e e e e
e I = S Y Y N S = T Vo R - - I B N U S O T N T T

IL STATEMENT OF FACTS
On February 23, 2012, the Court denied Plaintiffs’ Cross-Motion for Discovery after

finding that Plaintiffs failed to show good cause under RCW 4.24.525(5)(c). See Exhibit A
(Transcript, “Court’s Ruling on Discovery Motion,” February 23, 2012, at 3:1-2, 7:4-7). Inits
oral opinion February 27, 2012, the Court granted Defendants’ Special Motion to Strike Under
Washington’s Anti-SLAPP Statute, RCW 4.24.525, and Motion to Dismiss. See Exhibit B
(Transcript, “Oral Opinion of the Court,” February 27, 2012, at 26:23-27:1, 33:1-3). Inits
February 27 ruling, the Court held the following: (1) Defendants showed by a preponderance of
the evidence that their conduct constituted action in furtherance of their decision to adopt a
boycott against Israeli products, as an expression of disapproval of Israel’s treatment of
Palestinians, a matter of public concern within the meaning of RCW 4.24.525(2)(e), id. at 17:12-
14; (2) pursuant to RCW 4.24.525(4)(b), Plaintiffs failed to establish by clear and convincing
evidence a probability of prevailing on their claims, id. at 26:25-27:1; and (3) that the anti-
SLAPP statute, RCW 4.24.525, is constitutional. Id. at 27:8-9.

Regarding costs, attorneys’ fees, and statutory penalties, on February 27, 2012 the Court
noted that it would “be required to enter orders awarding to the defendants attorneys’ fees” as
well as a minimum amount of $10,000 under the anti-SLAPP statute. Id. at 33:3-11. While the
Court reserved judgment on whether the $10,000 applies to each defendant, it observed that a
recent federal court case in the Western District of Washington required a separate $10,000 to
each defendant. Id. (citing Castello v. City of Seattle, 2010 WL 4857022, at *11 (W.D. Wash.
Nov. 22, 2010)). Defendants now move this Court to enter an award for the costs of litigation,
attorneys’ fees reasonably incurred in connection with each motion on which they prevailed, and

the statutorily-prescribed amount of $10,000 per Defendant.

III. ARGUMENT AND AUTHORITY

A. The Court Must Award Costs, Attorneys’ Fees, and a Statutory Penalty of
$10,000 per Moving Party.

Under the Washington anti-SLAPP statute, the Court “shall award to a moving party who

prevails, in part or in whole, ... [c]osts of litigation and any reasonable attorneys’ fees incurred
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in connection with each motion on which the moving party prevailed.” RCW 4.24.525(6)(a)-(i)
(emphasis added). Here, Defendants prevailed on both Plaintiffs’ Cross-Motion for Discovery
and their own Special Motion to Strike Under Washington’s Anti-SLAPP Statute, RCW
4.24.525." Consequently, Defendants are entitled to their reasonable attorneys’ fees and costs
incurred in connection with each of these motions.

The statute also requires the Court to award “[ajn amount of ten thousand dollars, not
including the costs of litigation and attorney fees.” RCW 4.24.525(6)(a)(ii). It directs payment
of the $10,000 amount to “a moving party who prevails.” In Castello v. City of Seattle, Judge
Pechman addressed whether the statute required an amount of $10,000 for each separate
defendant, or whether the statute created a single $10,000 cap. The Court required plaintiff to
pay “$10,000 each as required by the Anti-SLAPP statute.” Castello, 2010 WL 4857022, at *11
(emphasis added). “The Court is satisfied that the language of the statute (which calls for the
court to award ‘a moving party’ the statutory damages) requires the assessment of the penalty as
to each defendant.” Id. Accordingly, the Castello court awarded $20,000 (i.e., $10,000 to each
of two defendants) under RCW 4.24.525(6)(a)(ii), instead of a capped $10,000.2

Recently, Judge Robart followed Castello’s lead by granting $30,000 to three defendants
who prevailed under the anti-SLAPP statute. The Court held: “pursuant to RCW 4.24.525(6)(a),

the court ORDERS ... Plaintiffs to pay the mandatory statutory penalty of ten thousand dollars zo

! Defendants note that they are entitled to fees for the time expended on this application for costs, fees,
and statutory award, under RCW 4.24.525(6)(a)(i). “The general rule is that time spent on establishing
entitlement to a court awarded attorney fee is compensable where the fee shifts to the opponent under fee
shifting statutes.” Costanich v. DSHS, 164 Wn.2d 925, 933 (2008). The Act codifies this general
common law rule. However, in an effort to limit the considerable costs already incurred on this matter,
Defendants do not seek fees for the attorney time spent on the instant motion.

?In arriving at her decision in Castello, Judge Pechman noted that at least one other court had found that
the statutory award should apply to each named defendant under RCW 4.24.525°s predecessor, RCW
4.24.510. In Eklund v. City of Seattle, Judge Zilly awarded $30,000 to three named defendants. See 2009
WL 1884402, *3 (W.D. Wash. June 30, 2009). The separate anti-SLAPP statute there, RCW 4.24.510,
stated: “A person prevailing upon the defense provided for in this section is entitled to recover expenses
and reasonable attorneys’ fees incurred in establishing the defense and in addition shall receive statutory
damages of ten thousand dollars” (emphasis added). Castello’s reasoning applies equally here, as the
relevant language in RCW 4.24.525(6)(a) is operationally identical (“a moving party who prevails™).
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each defendant.” Phoenix Trading, Inc. v. Kayser, 2011 WL 3158416, *15 (W.D.Wash. July 25,
2011) (emphasis added).

Further, the holdings in Castello and Phoenix Trading dovetail with the purpose and
intent of RCW 4.24.525. The anti-SLAPP statute aims to “protect| | participants in public
controversies from an abusive use of the courts.” Laws of 2010, Ch. 118 § 3; see also S.B. 6395,
61st Leg., 2010 Reg. Sess. (Wash. 2010). Providing the $10,000 award to each separate
defendant ensures equity and fairness in cases such as this, where Plaintiffs named 16
defendants, including the successor board of directors, for failing to rescind the challenged
action, which maximized intimidation, cost, and chilling effect. Capping the statutory award at
$10,000 would clash with the plain language of the statute, repudiate existing case law, and
frustrate the purpose of the anti-SLAPP statute.>

The decision to file suit against 16 individual Defendants was Plaintiffs’ decision. If
Plaintiffs were truly interested in resolving only the legality of the Board’s action, they could
have achieved their objective without suing 16 volunteer past and present board members,
demanding damages, attorney fees, and costs against each Defendant individually, and serving
each Defendant with a 13-page discovery request and notice of a videotaped deposition,
notwithstanding the Act’s discovery bar. See Defendants’ Br. Opp. Plaintiffs’ Cross-Mot. for
Discovery, at 3. In fact, the record strongly suggests that Plaintiffs filed this lawsuit to
intimidate the Defendants, as expressly stated in their May 31, 2011 demand letter threatening
suit. See Levine Decl. 36, Ex. W.

Plaintiffs’ method of litigating this matter, as discussed infta, created turmoil, significant

logistical and communication issues for Defendants and their attorneys and, obviously, anxiety

* Notably, the party that suffered actual damages from this lawsuit was the Co-op itself, having lost
$2,360.00 on 121.25 hours of staff time expended from October 2011 thru February 2012 in conferring
with counsel and searching for documents needed to prepare the anti-SLAPP motion. Ironically, because
suit was filed on a derivative basis, purportedly for the benefit of the Co-op, the party that suffered actual
monetary injury from the suit is unable to recover it. Consequently, some Defendants intend to donate a
portion of their statutory penalties to the Co-op, to ensure that it recoups its losses.
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and concern for each of the individual Defendants, some of whom were no longer members of
the Co-op’s Board of Directors. Plaintiffs’ unlawful intent to abuse their power to sue for the
purpose of causing intimidation, disruption, and increased litigation burdens should, and in fact
does, have consequences under the anti-SLAPP statute. It supports the statutory award to each
named Defendant.

B. The Attorneys’ Fees and Costs Defendants Seek Are Reasonable.

Under Washington law, a party requesting attorneys’ fees must typically establish that the
amount of fees requested is reasonable. Scott Fetzer Co. v. Weeks, 122 Wn.2d 141, 151 (1993)
(Fetzer IT). Where a Washington statute is silent on how reasonable fees are to be determined (as
here), a Washington court generally follows the lodestar method. See, e.g., Sanders v. State, 169
Wn.2d 827, 869 (2010) (applying lodestar method to determine reasonableness of attorneys’ fees
request in Public Records Act case); Scott Fetzer Co. v. Weeks, 114 Wn.2d 109 (1990) (Fetzer I).
To reach the lodestar amount, the court looks at the reasonableness of the hours expended,
determines whether the hourly fees charged are reasonable, and multiplies the number of hours
by a reasonable hourly rate. See, e.g., Hensley v. Eckerhart, 461 U.S. 424, 433 (1983); Bowers v.
Transamerica Title Ins. Co., 100 Wn.2d 581, 597 (1983); Mahler v. Szucs, 135 Wn.2d 398, 434
(1998). ““In principle, [a lodestar award] is grounded specifically in the market value of the
property in question—the lawyer’s services.”” Fetzer II, 122 Wn.2d at 150 (quoting Dan B.
Dobbs, Awarding Attorney Fees Against Adversaries: Introducing the Problem, 1986 Duke L.J.
435, 467 (1986)). A reasonable rate is ascertained by reference to prevailing market rates for
similar services provided by attorneys in the community with comparable skills, experience and
reputation. Blum v. Stenson, 465 U.S. 886, 896 n.11 (1984).

Further, after the lodestar figure is calculated, courts may consider a contingency
adjustment based on additional factors. Chuong Van Pham v. Seattle City Light, 159 Wn.2d 527,
541 (2007). Such an adjustment is awarded to compensate for the possibility tha{t the litigation
would be unsuccessful and that no fee would be obtained. Morgan v. Kingen, 166 Wn.2d 526,

539-540 (2009).
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Trial courts have “broad discretion in determining the reasonableness of an attorney fee
award.” Unifund CCR Partners v. Sunde, 163 Wn. App. 473, 484 (2011); see also Absher
Constr. Co. v. Kent Sck. Dist., 79 Wn. App. 841, 847 (1995). Appellate courts “review the
amount of a fee awarded by a trial court for an abuse of discretion.” Morgan, 166 Wn.2d at 539.
Indeed, “[t]he amount will be overturned only for manifest abuse.” Id.

This fee request is based upon the lawyers’ services performed in this case. It was
computed using invoices and time records reflecting the recorded daily time entries for each
attorney who performed services in connection with Defendants’ successful motions, multiplied
by the reasonable hourly rate for each attorney at the time those services were performed. See
Johnson Decl. § 14. No multiplier has been applied, although it is respectfully submitted that
Defendants would have been entitled to apply a multiplier based on the circumstances of this
case. They have refrained from doing so, however, to avoid the increased fee amount that would

have resulted.

1. Defendants’ Lawyers Worked a Reasonable Number of Hours in
Connection With the Motions on Which They Prevailed.

At the outset, Defendants note that all of their attorneys agreed to handle this case on a
strictly contingent fee basis, despite their understanding that the statute is new and largely
untested. Defendants’ counsel made these decisions, in part, to refrain from themselves
contributing to the chilling effect of such litigation by charging legal fees to individuals who
benefit the community as volunteer board members.

Defendants’ counsel spent a reasonable number of hours on the motions in this matter.
They managed the work load efficiently, economically, and reasonably. Johnson Decl. §15;
Harvey Decl. §10. Due to a very compressed window for investigating and responding to
Plaintiffs’ allegations against 16 individual defendants—which required i(ientifying, finding, and
analyzing a very large factual record—Defendants’ legal team divided the work into discrete
parts. Each attorney focused on specifically allocated tasks, and then regrouped with the team to

mesh those efforts into a finished product. A summary of hours worked is attached as Exhibit C.
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Davis Wright Tremaine LLP (“DWT”) associate Devin Smith was primarily responsible
for preparing the various motions, including: (1) Defendants’ Special Motion to Strike Under
Washington’s Anti-SLAPP Statute, RCW 4.24.525, and Motion to Dismiss; (2) Defendants’
Reply to Plaintiffs’ Brief Opposing Special Motion to Strike Under Washington’s Anti-SLAPP
Statute, RCW 4.24.525, and Motion to Dismiss; (3) Defendants’ Brief Opposing Plaintiffs’
Cross-Motion for Discovery; (4) Defendants’ Motion for Mandatory Costs, Attorneys’ Fees, and
Penalties Under RCW 4.24.525, and (5) proposed orders and associated documents regarding the
above. Mr. Smith performed a substantial amount of legal research regarding, inter alia, First
Amendment and ;cmti-SLAPP jurisprudence, derivative suits, plaintiffs’ standing, statutory
construction, and defenses to ultra vires and breach of fiduciary duties causes of action. Through
February 27, 2012, Mr. Smith spent roughly 209 hours on this matter. See Johnson Decl. § 8.
Defendants have voluntarily reduced that time as explained below.

DWT partner Bruce E.H. Johnson provided legal analysis and strategy, focusing on the
specifics of Washington law; review and edits in connection with the aforementioned motions;
oral argument; and interaction with co-counsel, opposing counsel, and clients regarding the
above. His time through February 27, 2012 totaled approximately 117 hours. Id. at 9.
Defendants have voluntarily reduced that time as explained below.

Maria LaHood, senior attorney at the Center for Constitutional Rights (“CCR”),
expended 167.8 hours on this matter. LaHood Decl. §9. She acted as the overall coordinator
and administrator of the case, and served as the primary point of contact for the clients. Ms.
LaHood also provided big-picture strategy, edits, and organization to the litigation. Id. at 7.

Solo practitioner and CCR cooperating attorney Barbara Harvey prepared the evidentiary
record for Defendants’ anti-SLAPP motion to strike and in reply to the opposition papers. She
was the attorney responsible for fact development, investigation, and analysis, and drafted all of
the Defendants’ non-attorney declarations. Due to the volume and complexity of the evidence,
this task alone consumed scores of hours. Indeed, Ms. Harvey pulled two “all-nighters” to sift

through the facts and prepare them to meet the parties’ briefing schedule. Ms. Harvey also
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edited the Defendants’ briefs. As the attorney in charge of the evidentiary record and initially
contacted by Defendants pre-litigation, Ms. Harvey handled client communications as well.
Harvey Decl. 09 7, 12(c)(i). Her time amounted to 180.1 hours, not including downward
adjustments as explained below and in her declaration. 1d. at 1Y 12(a) — (¢).

Solo practitioner and CCR cooperating attorney Steven Goldberg was primarily involved
in legal research and development of legal arguments. See Goldberg Decl. § 15. He spent 68
hours on this case in connection with Defendants’ successful motions. Id. at § 16.

DWT, the Center for Constitutional Rights (“CCR”), and the CCR cooperating attorneys
Harvey and Goldberg coordinated with each other to avoid duplication of effort and to otherwise
handle the litigation efficiently. For example, although attorneys Harvey, Johnson, and LaHood
all edited the briefs, there was no duplicative editing; rather, all editing was done on a rotating
basis to ensure that each edit built on earlier edits. This case presented logistical and
communications challenges relating to the large number of Defendants, as well as voluminous
documents that needed to be identified, collected, reviewed, and incorporated into declarations as
exhibits. See, e.g., Johnson Decl. § 10; Harvey Decl. § 10; Goldberg Decl. § 15.

The following factors support the hours worked to prevail on Defendants’ motions:

First, the anti-SLAPP timeline required Defendants to research, draft, and file a complex,
detailed, and factually dense dispositive motion on the merits in a very short timeframe.
Plaintiffs filed their lawsuit (including more than 200 pages of discovery requests) on September
2,2011. Defendants, in turn, filed their motion to strike on November 1, 201 1—two months
later. On December 15, 2011, Defendants filed their reply brief, followed by their brief opposing
discovery on January 11, 2012. In this brief window, Defendants had to demonstrate not only
that the actions at issue involved public participation and petition, but they also had to present
substantive arguments on the merits—similar to a motion for summary judgment—as to whether
Plaintiffs had met their evidentiary burden. Defendants’ investigation required time-consuming
and frequent conferrals with clients to identify, find, and analyze several thousand pages of

documents, including years of Olympia Food Cooperative (“Co-op”) board minutes, staff
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meetiﬁg minutes, policies, board decisions, prior boycott decisions, and other corporate
documents. While the massive quantity of potentially relevant evidence was reduced to
submissions of several hundred pages of briefs, declarations, and exhibits, all potentially relevant
evidence needed to be assessed, including the work needed for witnesses to be able to state, by
declaration, that no evidence was found on some pertinent matters.

Second, this lawsuit involved a complex derivative suit alleging, initially, ultra vires
action and breach of fiduciary duties. Plaintiffs later raised a constitutional challenge to the anti-
SLAPP statute. The anti-SLAPP statute itself is new (signed into law in early 2010), and its
application to these unique facts required in-depth analysis. Numerous issues, many of which
were both novel and complicated, required extensive research, briefing, and rounds of editing to
present persuasive arguments within page limits.

Third, this lawsuit involved a highly-charged political and humanitarian issue, requiring
the combined experience of senior counsel to handle it with sensitivity.

Fourth, Defendants’ counsel represented 16 separate clients, each of whom required
individual attention. Each client had individual concerns and questions throughout the course of
the litigation, which counsel addressed individually and collectively, as appropriate, on a
continuing basis.

a. Defendants’ Counsel has Voluntarily Reduced the Fees Sought.

Despite the above considerations, Defendants’ attorneys have made the following
voluntary reductions or deletions to their time entries, for the purpose of keeping their fee request
within reasonable bounds:

First, Defendants do not seek fees incurred by all counsel in the preparation of the instant
motion, even though they are substantial, and even though prevailing Defendants are entitled to
them under RCW 4.24.525(6)(a)(i) and case law. See footnote 1, supra. These fees alone total
more than $15,000 (DWT’s fees on the instant motion, for example, are at least $12,729.50).

Johnson Decl. ] 19;

DEFENDANTS’ MOTION FOR MANDATORY COSTS, . .
ATTORNEYS’ FEES, AND AWARD UNDER RCW 4.24.525 — 9 Davis Wnght Trermaine LLP

DWT 19240016v1 0200353-000001 o Wasbington Sa101.3048
(206) 622-3150 - Fax: (206) 757-7700




e R = Y T - e O N N

NN N N N N N N = o e e e e e ek e
e = R L e S R < o B - I N -, T i V., T -~ VS B N6 RO o

Second, Defendants do not seek fees for work performed by DWT attorneys and staff
other than Mr. Johnson and Mr. Smith. These deductions total $961.50. See Johnson Decl. § 21;

Third, Defendants’ counsel have excluded substantial fees for matters considered to be
not reasonably “in connection with” the motions on which they have prevailed here and
voluntarily reduced fees which may be duplicative. See Johnson Decl. § 19, Harvey Decl. § 12.
Ms. LaHood reduced her hours by more than 100 (i.e. $40,000). LaHood Decl. §10. In DWT’s
case, that includes more than $8,000 in reduced fees. Johnson Decl. 49 11, 19. In short,
Defendants are seeking no reimbursement for any time their counsel spent on matters generated
by Plaintiffs’ suit and threat of suit, yet were necessary to prepare their anti-SLAPP papers;

Fourth, Defendants do not seek any of the extensive time that Ms. Harvey spent in
telephone consultations with them and other potential witnesses to gather and analyze documents
and prepare declarations, although all such time was directly necessary to prepare their anti-
SLAPP motion papers. This was a device that Ms. Harvey used to reduce the number of her
hours, Harvey Decl. § 12(c)(i);

Fifth, Defendants do not seek any of the time that Ms. Harvey spent advising the Co-op,
without charge, for the three months from the time it was first threatened with suit to the time the
CCR legal team began the work of preparing the necessary motion to strike under the anti-
SLAPP law. Harvey Decl. § 12(a).

2, Defendants’ Lawyers Request Reasonable Rates in Connection with
the Motions on Which They Prevailed.

“Where the attorneys in question have an established rate for billing clients, that rate will
likely be a reasonable rate.” Bowers, 100 Wn.2d. at 597. “A reasonable hourly rate reflects the
market value of the attorney’s services.” Collins v. Clark County Fire Dist. No. 5, 155 Wn. App.
48, 99 (2010). “In addition to the usual billing rate, the court may consider the level of skill
required by the litigation, time limitations imposed on the litigation, the amount of the potential
recovery, the attorney’s reputation, and the undesirability of the case.” Id. In Castello, Judge

Pechman explicitly found that rates charged by DWT—including Mr. Johnson’s billing rate—
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were reasonable. “Calculations of the reasonable rate will also be guided by the marketplace.”
Castello, 2011 WL 219671, at *2 (citing Missouri v. Jenkins by Agyei, 491 U.S. 274, 285, 109
S.Ct. 2463, 105 L. Ed. 2d 229 (1989)). “Here, comparisons to the marketplace indicate DWT’s
rates are reasonable.” Id. (see also Aronson v. Dog Eat Dog Films, Inc., 2010 WL 4723723, *3
(W.D.Wash. 2010) (finding DWT’s rates to be reasonable in anti-SLAPP case)).

Mr. Johnson graduated from Yale Law School in 1977. In 2011, DWT’s standard hourly
rate for his services was $520. In 2012, DWT’s standard hourly rate for Mr. Johnson’s services
was $545. A true and correct copy of his biography is attached as Exhibit A to the Johnson Decl.
Mr. Smith graduated from the University of Washington School of Law School in 2009. In
2011, DWT’s standard hourly rate for his services was $250. In 2012, DWT’s standard hourly
rate for his services was $290. A true and correct copy of Mr. Smith’s biography is attached as
Exhibit B to the Johnson Decl. The billing rates as of January 1, 2011, for attorneys at DWT
were generally between the median and first quartile of the range of rates as compared to
seventeen other large peer firms with either their headquarters or branch offices in Seattle, as
measured by independently compiled survey data. See Declaration of L. Keith Gorder (“Gorder
Decl.”) 9 3. Both Mr. Smith’s and Mr. Johnson’s rates were between the median and first
quartile for associates and partners with their tenure in comparable firms in Seattle. Id.

Ms. LaHood graduated from the University of Michigan Law School in 1995. LaHood
Decl. § 4. She requests a rate of $400 for this litigation, well below even the third quartile rate
($445) charged by large-firm partners with her level of experience in the Seattle market, id. at
6; Gorder Decl. 4. Her requested rate is also substantially lower than awards she and other
CCR attorneys have used in the past. LaHood Decl. § 6.

Ms. Harvey graduated from Wayne Law School in 1975. She has taught trial practice
and successfully litigated class actions, civil rights, and First Amendment cases. She
nevertheless requests an hourly rate ($425) that is below the third quartile rate ($492) median

currently charged by large-firm partners with her experience, reputation, and skill in the Seattle
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market, to reflect that she does not bring to this lawsuit the unique expertise in anti-SLAPP
defense litigation that Mr. Johnson brings to it. Harvey Decl. 14; Gorder Decl. § 4.

Mr. Goldberg graduated from Harvard Law School cum laude in 1972. As set forth in his
declaration, his years of experience, and the complexity of the cases he has been involved in,
suggest that the hourly rate used for Mr. Johnson would also be appropriate for Mr. Goldberg.
However, Mr. Goldberg voluntarily proposes using an hourly rate of $425 given the fact that he
has not had the specific experience of cases involving Washington’s anti-SLAPP statute, which
distinguishes Mr. Johnson. The $425 proposed rate is below the median third quartile rate
(3492) charged by large-firm partners with his level of experience in the Seattle market.
Goldberg Decl. §17; Gorder Decl. § 4.

For the reasons explained in the preceding section (i.e., number of defendants,
compressed timeline, complex factual issues and novel legal issues, and public spotlight) this
proceeding presented unique challenges requiring a team approach. Defendants’ motions
benefitted from the diverse practices and skills brought to bear by the legal team, which
apportioned the work in an effort to avoid duplication and redundancy.

3. The Lodestar Amount is Reasonable.

There is a strong presumption that the lodestar figure represents a reasonable fee.
Chuong Van Pham, 159 Wn.2d at 542; Collins, 155 Wn. App. at 99. However, after calculating
the lodestar fee, the Court may consider whether the lodestar should be adjusted to reflect factors
not already taken into consideration. See, e.g., Bowers, 100 Wn.2d at 598-99; Allard v. First
Interstate Bank of Wash., 112 Wn.2d 145, 149 (1989). Courts may “supplement the
methodology by analyzing the nine factors in RPC 1.5(a) to determine whether an attorney fee
request is reasonable.” Unifund CCR Partners, 163 Wn. App. at 483 (citing Mahler v. Szucs,
135 Wn.2d at 433 n.20). “The burden of justifying any deviation from the ‘lodestar’ rests on the
party proposing the deviation.” Bowers, 100 Wn.2d. at 598 (citing Copeland v. Marshall, 641
F.2d 880 (D.C. Cir. 1980)).

DEFENDANTS’ MOTION FOR MANDATORY COSTS, . .
ATTORNEYS’ FEES, AND AWARD UNDER RCW 4.24.525 — 12 Davis Wright Tremaine LLP
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Defendants do not seek a multiplier if the Court agrees that their requested hourly rates
are reasonable. If, however, the Court does not agree that the requested rates are reasonable,
Defendants do seek a multiplier reflecting the Court’s consideration of the relevant factors.
Pursuant to Bowers, Mahler, and their progeny, additional factors relevant to the lodestar in this
case are discussed in turn below.

a. Novelty and Complexity of Issues.

Prevailing on Defendants’ motions under the newly-enacted anti-SLAPP law involved
unique legal experience and required an understanding of the interplay between and among
constitutional mandates (including complex First Amendment jurisprudence), statutory
privileges, civil procedure, and both Washington and California case law. Johnson Decl. § 12.
The controversial nature of the underlying issue required counsels’ shared experience and skills.
The compilation of the evidentiary record required litigation skill and experience and long hours
of work. Defendants’ counsel spent substantial time and resources to research the newly enacted
statute, its legislative history, comparable statutes in other jurisdictions with comparable
legislation, and to make substantive arguments regarding Plaintiffs’ evidentiary burden and legal
defenses barring their claims. /d. The complexity of Plaintiffs’ ultra vires and breach of
fiduciary duties claims required an in-depth analysis of nonprofit governance and, in particular,
application to the facts and evidence here. Id.

b. Quality of Representation.

Given Defendants’ lawyers’ experience in the areas of constitutional law, freedom of
speech, anti-SLAPP jurisprudence, and litigation, Defendants received effective and skilled
representation. Mr. Johnson, for example, assisted in drafting the very statute in question here,
RCW 4.24.525. Id. at | 4.

c. Customary Fees.

Defendants seek fees that are reasonable, and, as to the hourly rates requested by Ms.

LaHood, Ms. Harvey, and Mr. Goldberg, well below what they would be justified to request

under the usual lodestar factors, given the prevailing market rates and their skills, experience,
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and reputations. Gorder Decl. 4. DWT’s rates are in line with the Seattle large-firm market.
Id. at 3. In 2011, Mr. Johnson’s rate remained in the same quartile (relative to other large-firm
Seattle rates) as the rate he was awarded in recent litigation under this State’s anti-SLAPP law.
The rates requested by Ms. LaHood, Ms. Harvey, and Mr. Goldberg reflect downward
adjustments from Mr. Johnson’s rate, in acknowledgment of Mr. Johnson’s unique expertise in
this State’s anti-SLAPP law. All counsel assumed a significant risk, in undertaking this
litigation, that they would be awarded no fee at all.

d. Awards in Similar Cases.

Due to the newness of RCW 4.24.525, few attorneys’ fees awards exist under
Washington’s anti-SLAPP statute. However, in Aronson v. Dog Eat Dog Films, Inc., the Court
awarded $31,430.00 in anti-SLAPP attorneys’ fees to a single defendant in a fairly
straightforward misappropriation and invasion of privacy case. See 2010 WL 4723723, *4.

California’s anti-SLAPP jurisprudence provides guidance on attorneys’ fees under anti-
SLAPP law. In Metabolife Int’l, Inc. v. Wornick, 213 F. Supp. 2d 1220 (S.D. Cal. 2002), the
court found, a decade ago, that “[a]ll of [the moving party’s] attorney fees and expenses were
incurred ‘in connection with’ the anti-SLAPP motion” because “all causes of action...relate to
free speech and all of the activity by [the moving party’s] attorneys occurred in the context of,
and were inextricably intertwined with, the anti-SLAPP motion.” Id. at 1223 (emphasis added).
The same principle applies here. All of Defendants’ fees were incurred in connection with its
successful motions. The Metabolife court awarded $318,687.99 in costs and attorneys’ fees
under California’s anti-SLAPP act (including fees incurred on appeal). Id. at 1228; see also
Church of Scientology v. Wollersheim, 42 Cal. App. 4th 628, 658 (1996) (fee award—16 years
ago—of more than $130,000), overruled on other grounds.

IV. CONCLUSION

Washington’s anti-SLAPP law—as well as compelling equitable considerations—

requires the requested relief. Defendants were sued for a good-faith act of social conscience,

taken as volunteer board members of a nonprofit organization, and pursuant to an organizational
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mission statement committing the organization to such actions. Defendants’ attorneys agreed to
represent the Defendants on a pro bono basis. Defendants’ attorneys won 100% of the relief that
they sought under the anti-SLAPP law. Defendants’ attorneys have voluntarily downwardly
adjusted their fee requests, by significant amounts, thereby voluntarily waiving compensation
that they should be entitled to claim. The relief requested will serve the statute’s purpose, which
is to send a strong message discouraging SLAPPs.

For the foregoing reasons, Defendants respectfully request that the Court award their
request for $280,832.00 in attorneys’ fees incurred in connection with their successful motions,

$178.75 in costs of litigation,* and a statutory amount of $10,000 per defendant ($160,000).

DATED this 20th day of March, 2012.

Davis Wright Tremaine LLP
Attorneys for Defendants

By

Bruce E.H. Johnson, WSBA #7667
Devin Smith, WSBA #42219

1201 Third Ave., Ste. 2200
Seattle, WA 98101

Phone: (206) 622-3150
BruceJohnson@dwt.com
DevinSmith@dwt.com

* See accompanying Cost Bill for invoices of court transcripts submitted as costs of litigation.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

KENT L. and LINDA DAVIS, et
al.,
THURSTON COUNTY

Plaintiffs, NO. 11-2-01925-7

GRACE COX, et al.,

Defendants.

)
)
)
)
)
Vs, )
)
)
)
)
)
)

COURT'S RULING ON DISCOVERY MOTION

BE IT REMEMBERED that on February 23, 2012,
the above-entitled matter came on for hearing before the
HONORABLE Wm. THOMAS McPHEE Judge of Thurston County

Superior Court.

Reported by: Aurora Shackell, RMR CRR
Official Court Reporter, CCR# 2439
2000 Lakeridge Drive SW, Bldg No. 2
Olympia, WA 98502
(360) 786-5570
shackea@co.thurston.wa.us
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THE COURT: 1I'm going to deny the motion for
discovery. And in explaining my reason, I'l1l begin
by first reviewing the process of this case so far.
This case was filed on September 2, 2011.

Fifty-nine days thereafter, this motion was filed,
within the time Timits permitted by the legislature,
which is a 60-day time 1imit. The legislature, after
declaring that these motions must be brought within
60 days of filing the case, then declared that the
hearing must occur within 30 days of the filing of
the motion. The parties determined not to follow
that process and, instead, scheduled and rescheduled
this hearing on a number of different occasions until
we are here now on the 17th of February.

The statute goes on to say that, after the
hearing, I have seven days in which to make my
determination and announce what it is. That's a very
short and unusual time 1imit for the legislature to
impose upon courts to act, but it is not unheard of,
and it is done in most instances, and I believe here
as well, in order to make sure that there is a speedy
resolution of this extraordinary process that the
legislature created in the anti-SLAPP statute.

The request for discovery was made at the time

that the plaintiffs filed their brief responding to

February 23, 2012
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the defendant's motion, and it has never been
scheduled for a time different than the date
scheduled for this hearing. There have been three
different dates when this hearing has been scheduled.
The purpose of the motion as stated in the moving
party's papers are, first, to decide the motion in
their favor on the record before me, but if I find
that I cannot do that, then discovery should be
permitted. Under the statute that governs the law of
discovery here, Section 525(5)(c), the Tegislature
declares that, in these instances, in these cases,
discovery shall be stayed. And then it goes on to
say the stay shall remain in effect until the
anti-SLAPP motion is decided, a strong statement of
what the legislature intends as regards this process.
There follows, then, a good-cause exception to the
rule that discovery should be stayed, providing that
a court for good cause can permit specified
discovery. In testing what good cause means here,
what I have found is that there is a split of
authority among the courts across the United States
that have governed this issue. Washington courts
have not ruled on the issue, to my knowledge. Some
courts apply simply a Civil Rule 56 test, which, in

itself, is a specific and targeted exception to the

February 23, 2012
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right of a party to move forward with a motion for
summary judgment, permitting in some instances
additional time to gather declarations to contest the
motion when it has been shown that that information
could not have been obtained within the schedule for
hearing the motion for summary judgment. That is a
focused test. It requires an explanation of what the
moving party, the party seeking additional discovery
or time to prepare declarations, expects to discover
and why it's important to the motion.

I conclude that in the good-cause exception of the
anti-SLAPP statute, the test is at least as stringent
and as narrow as the Civil Rule 56 test.

The anti-SLAPP statute is not a statute enacted by
the Washington legislature from whole cloth. It is a
statute that has been enacted in many states across
the nation, most importantly California, because
Washington adopted a very similar statute, and
California has a much more developed set of appellate
decisions than does Washington. They've had longer
at these issues.

But if you Took at the legislative declarations of
other legislatures, the appellate decisions of other
courts, and the writings of authorities on the

subject of these anti-SLAPP statutes and the issue of

February 23, 2012
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discovery, you will see that the intent underlying
the statute is for quick resolution of cases that
involve fundamental First Amendment rights, the right
of free speech, the right of petition. The second
governing principle is that it is a process that is
to avoid the time and expense of litigation,
including discovery. And the third and I think, in
the context of this motion for discovery, the most
important principle is that it puts persons on
notice, persons who would file 1itigation based upon
speaking or petitioning by others on matters of
public interest, that they have a responsibility to
have facts supporting their contentions that can meet
the standards of the anti-SLAPP statute. That's a
determination that is expected before the Tawsuit is
filed when it involves these fundamental First
Amendment freedoms.

In this case, in my view, the discovery sought
fails for two reasons: First, it comes at the end of
the process. We are downstream by a long measure,
and there's been no attempt to seek enforcement of a
right to discovery until here we are at the hearing
where I am constrained by a very short time leash.
Second, the discovery is not focused. It is

broad-ranging discovery encompassing several -- I
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can't remember if it's two or three depositions and,
most importantly, all of the records possessed or
seen by any member of the board.

For all of those reasons, I am denying the motion.
I want to make clear that I am not basing my decision
upon the contention that the plaintiffs have weighed
their right to make the motion.

I'm ready to proceed now to the merits of the

case.

--000--

February 23, 2012
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STATE OF WASHINGTON )
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certify:

I was authorized to and did stenographically
report the foregoing proceedings held in the
above-entitled matter, as designated by Counsel to be
included in the transcript, and that the transcript is a
true and complete record of my stenographic notes.

Dated this the 13th day of March, 2012.

AURORA J. SHACKELL, RMR CRR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

KENT L. and LINDA DAVIS, JEFFREY
and SUSAN TRININ; and SUSAN
MAYER, derivatively on behalf

of OLYMPIA FOOD COOPERATIVE,

Plaintiffs,

VS, No. 11-2-01925-7
GRACE COX; ROCHELLE GAUSE; ERIN
GENIA; T.J. JOHNSON; JAYNE
KASZYNSKI; JACKIE KRZYZEK;
JESSICA LAING; RON LAVIGNE; HARRY
LEVINE; ERIC MAPES; JOHN NASON;
JOHN REGAN; ROB RICHARDS:; SUZANNE
SHAFER; JULIA SOKOLOFF; and
JOELLEN REINECK WILHELM,

Defendants.
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the above-entitled and numbered cause came on for hearing
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February 27, 2012 Olympia, Washington

MORNING SESSION

Department 2 Hon. Thomas McPhee, Presiding

Kathryn A. Beehler, Official Reporter
--000--

THE COURT: Please be seated. Good morning,
ladies and gentlemen. Welcome back to Superior
Court. I am disappointed that we could not be in the
larger courtroom to accommodate more people this
morning, but there was what appears to be a long and
contentious criminal case starting today. Hearings
began there at 8:30 this morning, and later in the
morning, and very probably before we are concluded
here, a large body of prospective jurors will come in
and occupy that room as they begin the process of
jury selection. So we are stuck here with a smaller
courtroom, which apparently does not accommodate
everyone. And for that our apologies.

Before I begin this morning with my opinion, I
have a couple of questions, one for each lawyer.
Mr. Sulkin, I'11 begin with you. In your brief
arguing the issues raised on the constitutionality of
the statute, you refer to the evidence Timitation
that's contained in the statute both as an issue of

burden of proof, measure of damages, and burden of
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persuasion. I was not quite clear on what you
believe those differences are and how you would have
me apply them .in this case.

Can you answer that question very quickly, just in
the differences in the terminology that you used?

MR. SULKIN: And if I may, Your Honor, you
said burden of proof, measure of damages, and a third
point? |

THE COURT: Burden of proof, measure of
evidence, and burden of persuasion. Those are three
phrases that are different, but they are used,
apparently, in the same context, different parts.

MR. SULKIN: May I approach, Your Honor?

THE COURT: Well, either that or just answer
from counsel table, if you wish.

MR. SULKIN: Sure, Your Honor. Ultimately,
ultimately, we have two separate questions, I think,
not three. And I'm sure I was the one that's at
fault for creating this misimpression. I think on
the question of discovery, all right, the question of
discovery, obviously I believe there's a clear
separation of powers problem. If congress --

THE COURT: I understand that.

MR. SULKIN: A11 right. Now, the limitation

on evidence and discovery, what that did to me was
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the following: They -- I have the burden, normally,
at the end of the case, as the plaintiff, to prove
all of the elements of my case. On this motion -- in
a normal case, under a Rule 56 motion, which is
really what this is, they would have the burden to
show there are no issues of fact as to each of the
elements.

THE COURT: Unless it is a Key Pharmaceuticals
motion.

MR. SULKIN: Yeah. Well, here, for instance,
the issues they raised in their motion were the
following: One, that in fact there is no board
policy; and two, there are no damages. And they had
some other legal issues that they raised about
standing and things of the like.

My argument to you on the issue of evidence was,
Took. To the extent you think we haven't shown
enough evidence as to what happened at the board
meetings, who had power, what the agreements were, as
to the 1iability question, denying me discovery is a
problem.

THE COURT: I understand those arguments.

What I'm focusing on is, Why did you use the
different terms? I didn't understand the reason

for --
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MR. SULKIN: Okay.

THE COURT: -- use of the different terms, and
I'm not even sure you intended a significant
difference.

MR. SULKIN: I think there's no difference
between "measure of damages" and "measure of
evidence." I think damages is one element of
evidence. So, you have liability of damages,; they
raised the damages argument in their brief, saying
there are no damages.

THE COURT: I didn't ask about measure of
damages.

MR. SULKIN: Yeah. And so as to damages and
evidence, I think they fall in the same category,
that is, separation of powers; we don't have
discovery.

Burden of proof I think is a 1little different,
Your Honor, and that is -- and perhaps I'm just
repeating myself and you understand my point. It is
that on the burden of proof question, you have, the
Legislature can set the burden of proof on a statute;
that is, clear and convincing, preponderance of the
evidence. A place -- they can set that. The real
question, though, to you, is, what burden do they

have to show, do they have to get over, or what
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burdens for me to get to a courtroom. And here,
normally, it's one material fact in dispute under
Civil Rule 586.

Here, the standard is much higher than that. So
what you have is a confluence --

THE COURT: What is the difference between
your use of "burden of persuasion" and "burden of
proof"? Let's just focus on that question --

MR. SULKIN: None.

THE COURT: -- because that's the only
question I have.

No difference?

MR. SULKIN: Well, let me say it this way:
They're the same in the sense that the statute does
two things. The burden of persuasion is putting it
on me when it should be on them; all right?

THE COURT: A11 right.

MR. SULKIN: That I have the obligation to
come forward. Normally it's them. They are the ones
making the motion. And the burden of proof is the
level of evidence I have to show to get over that.
And I think in both of those, that there's a problem.

THE COURT: A11 right.

MR. SULKIN: I hope that that answers your

\

guestion.
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THE COURT: Thank you. I appreciate that.

Mr. Johnson, a question for you. In Aronson and
in City of Seattle, you were the Tawyer in both of
those cases. In both céses, Judge Pechman and
Judge Strombom wrote that the Legislature has
directed that this statute be liberally construed and
applied. I couldn't find that anyplace. Where did
that come from? Do you know?

MR. JOHNSON: Yes, Your Honor. 1I'1l1 hand up,
if I could -- this is just a printout from the RCWs
4.24.525, And you'll see, "Application, Construction
2010 ¢ 118." It says,

"This Act shall be applied and construed liberally
to effectuate its general purpose of protecting
participants in public controversies from abusive use
of the courts."

That's an addendum to the statute.

THE COURT: That's why I didn't see it.

MR. JOHNSON: 1It's not something that forms
part of the statute, but it was part of the bill as
passed.

THE COURT: 1I'11 take a look for it.

MR. JOHNSON: And I can hand this copy up.

THE COURT: Thank you.

Ladies and gentlemen, here is the decision that I

Oral Opinion of the Court
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have reached in this case. We cover a lot of ground,
because there were a number of issues that were
raised here and must be decided.

The underlying question presented to me is, does
RCW 4.24.525, the Anti-SLAPP Act, apply to the
lawsuit brought by the plaintiffs against these
defendants. The complaint brought by the plaintiffs
is against the defendants in their role as a Board of
Directors of Olympia Food Co-op, and the plaintiffs
contend that they are acting as members of the Co-op
bringing their claims against the directors in the
name of and for the benefit of the corporation that
is the Co-op.

The plaintiffs contend that in adopting, by
consensus, the Boycott and Divestment Resolution of
July 15, 2010, the Board members acted beyond their
powers. And as a consequence of that, the plaintiffs
ask that the court do three things: First, declare
the Boycott and Divestment Resolution of July 15 null
and void; second, permanently enjoin its enforcement;
and third, award damages in favor of the Co-op
against each board member 1individually.

To determine whether § .525 applies, a court first
examines the language of the law itself and the act

creating it. And this is an interesting history and

Oral Opinion of the Court
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guides, in some measure, at least, the resolution of
these issues. So I'11 go through it in a little
detail.

This law was enacted in 2010. It begins with a
statement of findings and purpose by the Legislature.
In section 1 the Legislature finds and declares four
different principles, two of which I believe apply
here. 1In part (a), the Legislature finds and
declares that,

"It is concerned about lawsuits brought primarily
to chill the valid exercise of the constitutional
rights of freedom of speech and petition for the
redress of grievances."

And (d), the Legislature finds and declares that,

"It is in the public interest for citizens to
participate in matters of public concern . . . that
affect them without fear of reprisal through abuse of
the judicial process."

I edited that last slightly to eliminate some
lTanguage that does not apply to this case at all.

After a statement of findings and declarations,
then the Legislature identified the purposes it had
in enacting this Tegislation. They were, first,

"To strike a balance between the rights of persons

to file lawsuits and to trial by jury and the rights

Oral Opinion of the Court
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of pérsons to participate in matters of public
concern."

Second, "To establish an efficient, uniform, and
comprehensive method for speedy adjudication of
strategic lawsuits against public participation;" and
then, third, "To provide for attorneys' fees, costs,
and additional relief where appropriate.”

In its enactment, the Legislature followed a
nearly identical law enacted in California in 1992,
so that was some 18 years ago. In 1992 the
California Legislature declared its purpose. And we
find that it is remarkably similar to what the
Washington Legislature did in 2010. In 1992, the
California Legislature declared,

"The Legislature finds and declares that it is in
the public interest to encourage continued
participation in matters of public significance and
that this participation should not be chilled through
the abuse of the judicial process."

Interestingly, then, in 1997, some five years
later, the California Legislature further amended its
statement of purpose by declaring that, "To this end,
this section, the Anti-SLAPP law, shall be construed
broadly." As we all Tearned from the response by

Mr. Johnson this morning, the Washington Legislature

Oral Opinion of the Court

11




22
23
24
25

has enacted a similar direction about Tliberally
construing the law and 1iberally applying it to reach
its goals.

The 1law itself, our Washington Taw § .525,
declares, "This section applies to any claim, however
characterized, that is based on an action involving
public participation and petition. As used in this
section, an action involving public participation and
petition includes,"” and then we have a short laundry
list of things that are included within that
definition.

When we look at the California law, we see a very
similar pattern. The California Legislature declared
18 years earlier, "As used in this section, 'act in
furtherance of a person's right of petition or free
speech under the United States or California
Constitution in connection with a public issue"
includes, and then they have a laundry list. And
those laundry lists are remarkably similar. And in
this case, and in all of the other appellate
decisions that I am going to cite this morning, we
are dealing with what appears in Washington as the
fifth element and what appears in California as the
fourth element.

It says in the Washington 1law,
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"As used in this section, an action involving
public participation and petition includes any other
Tawful conduct in furtherance of the exercise of the
constitutional right of free speech in connection
with an issue of public concern or in furtherance of
the exercise of the constitutional right of
petition."

The California statute has exactly that same
language in its statute. In the Washington law,
there are two prongs for analysis of a claim for
dismissal such as this claim brought pursuant to the
Anti-SLAPP Act. And in California, the process is
similar but not exactly identical. One important
difference is the clear and convincing evidence
standard in the Washington statute. That standard
does not appear in the California statute.

Also relevant to the issues in this case, the
Washington law provides for a stay of discovery until
the motion can be heard. And it provides that the
motion must be heard on a very accelerated basis.
There are few areas of our law that require the
courts to act as quickly as the courts are required
to act in these cases. And you will find in
California that there are some changes 1in the

sentence structure, but the sections that deal with
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limiting discovery and accelerated resolution are
otherwise identical.

Since this is a new law in Washington, enacted in
2010, there are very few appellate court decisions
interpreting, applying, and construing the Taw. Only
one Washington appellate decision has been issued so
far, and it did ndt decide anything relevant to this
controversy.

There are three federal court decisions applying
Washington law issued by the federal courts for
western Washington. In the course of decision-making
in those three cases, each federal judge considered
the large body of California appellate decisions
construing and applying the California law. Recall
that it is 18 years ahead of us, and recall that it
is a very similar Taw. This type of reference to
what other courts have done is often referred to in
our law as persuasive authority.

When a Court of Appeals or the Supreme Court in
the State of Washington issues a decision, I am
bound, as a trial judge here, to follow that
decision. I am not bound to follow the decision of
the California Supreme Court. But when the
California Supreme Court says something of interest

that is directly applicable to a case that I am
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deciding, and where our courts of appeal have not
announced their decision, that decision by the
Supreme Court of another state or the Supreme Court
or a Court of Appeals from the federal system are all
persuasive authority that I should and often do
consider.

In the case of Aronson v. Dog Eat Dog Films - and
I'm not making this up. That is the title of the
case - Dog Eat Dog Films was a film company owned by
Michael Moore. And within which he made his
documentary film "Sicko." In that film is a very
short film clip of a fellow walking on his hands
across a street in London and resulting in his
injury, and then the idea was to compare the
treatment he got in England with the treatment that
would be available to him in the United States.

After the film was issued, the person walking on
his hands across the street sued the corporation
Dog Eat Dog Films contending that his privacy had
been invaded and that there had been a
misappropriation of a person's image, both Taws that
permit recovery under the laws of the State of
Washington when that occurs. In that decision in
federal court, Judge Strombom there issued as part of

her opinion information or a statement that is
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important to this case, and that is why I have
mentioned this in detail. I want to demonstrate how
far apart the act of walking on one's hands across a
street and then putting it in a film is from someone
standing on a soapbox or before an audience and
exercising his or her right of free speech. But they
are all connected. And Judge Strombom wrote,

"The focus is not on the enforcement of
plaintiff's cause of action but rather, the
defendant's activity that gives rise to defendant's
asserted liability and whether that activity
constitutes protected speech.”

She further wrote,

"The Washington Legislature has directed that the
Act be applied and construed Tiberally to‘effectuate
its general purpose of protecting participants in
public controversies from an abusive use of the
courts. Any conduct in furtherance of the exercise
of the constitutional right of free speech in
connection with an issue of public concern is subject
to the protections of the statute."

With that background, then, we turn to the
evidence and the law in this case. As you know,

§ .525 contains two prongs. First, the focus 1is on

the defendants, the persons bringing the motion
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seeking dismissal of the Tawsuit. Under the first
prong, the defendants must show that they are
protected by § .525 under (2)(e), the part that I
read to you earlier, defining an action involving
public participation and petition. And you recall
that that Tanguage is that "any other Tawful conduct
in the furtherance of the exercise of a
constitutional right of free speech in connection
with an issue of public concern or in furtherance of
the exercise of the constitutional right of
petition."

Defendants here must show by a preponderance of

the evidence that their conduct fits this definition.

I find that they have done so. Four decades of
conflict in the Middle East have accompanied the
issues that surround the purposes behind this

proposed Boycott and Divestment Resolution. The

conflict in the Middle East between Israel and its

neighbors has certainly gone on longer than that, but

focusing on the conflict between the Palestinians and

the Israelis over the occupation of land is at least
four decades old. And for four decades, the matter
has been a matter of public concern in America and
debate about America's roie in resolving that

conflict. I don't believe there can be any dispute
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about that issue being a matter of public concern.

In their brief, plaintiffs contend that they don't
dispute defendants' right to speak on this important
subject. But they object to the improper way that
the defendants have used the corporation to voice
their speech. Recall the Tanguage from the Dog Eat
Dog case above, "any conduct in furtherance of the
exercise of the constitutional right of free speech
in connection with an issue of public concern" is
subject to the protections of the statute.

But also recall the Tanguage of the statute
itself. It begins, in that subpart (e), "any lawful
conduct." And it is here that the plaintiffs contend
that the conduct in enacting the resolution was not
lawful. Therefore, the analysis shifts to the second
prong of the statute, where plaintiffs must prove by
clear and convincing evidence a probability of
prevailing on the claim.

This is a new law, and it is also a new or unique
evidence standard. Clear and convincing evidence of
a fact is something that the courts are very used to
dealing with. Clear and convincing evidence of a
probability is certainly more unique than clear and
convincing evidence of a fact. Probability, I am

satisfied, relying upon the authorities provided me
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by the plaintiff, means less than the preponderance
standard. But the evidence, to meet that threshold
standard, must be clear and convincing under the law.

Some writers have suggested that the proof
standard here is akin to the summary judgment
standard under Civil Rule 56. My application of the
evidence burden here is not dissimilar to that. But
even for summary judgments, the evidence standard is
not uniform. Motions for summary judgment may be
decided for cases requiring clear, cogent, and
convincing evidence when that is the underlying
burden, as well as evidence in the more traditional
case of a preponderance of the evidence.

So what evidence do the plaintiffs offer to meet
their burden on this second prong? First, the issue
of consensus. The governing documents of the
corporation, the Co-op here, is very clear.

Decisions of the Board must be by consensus. That is
not so for the membership nor is it so for the staff.
There is no requirement that either of those bodies
act by consensus that is contained in the bylaws of
the corporation.

This issue of consensus is a very important part
of the fabric of the Co-op, but it is not material to

this case. Census means many different things, but
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it can, and does in this case, mean the unanimous
consent among decision-makers. Here, unanimity is
not the issue.

It is undisputed that there was no consensus among
the staff in addressing this Boycott and Divestment
Resolution. And we know that while the bylaws do not
require consensus for the staff to act, the Boycott
Policy certainly does. But we know that they didn't
reach consensus there. We know that the Board did
reach consensus. There is no dispute about that.

The issue is, Did the Board have authority to make
a decision, to pass, or to use the language of the
Co-op, to "consent to" the Boycott and Divestment
Resolution of July 15, 2010. 1In the words of the
statute, was the Board's conduct Tawful. And whether
they acted with consensus or not 1is not material to
that issue, because there is no dispute they did act
with consensus towards that issue.

Next we deal with the key issue here, and that is
what is the authority of the Board to act in this
matter. As a matter of law, the Olympia Food Co-op
was organized as a nonprofit corporation and remains
a nonprofit corporation under the law. Under our
lTaw, the governance documents of the Co-op are its

articles of incorporation and bylaws. Under our
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law, "The affairs of a corporation shall be managed
by a board of directors.”

The Co-op's governance documents, the bylaws,
repeat the statute, "The affairs of the cooperative
shall be managed by a Board of Directors.”

It is equally clear that under our law a board of
directors of a nonprofit corporation may delegate
some of its powers.~ In this case the Co-op's Board
has done so with respect to the Boycott Policy. The
Boycott Policy, consented to by the Board in 1993,
has its operative language in paragraph 5 where the
policy declares, "The Department manager will make a
written recommendation to the staff who will decide
by census whether or not to honor a boycott.”

The policy is silent about the consequences of
staff failing to reach consensus.to either honor the
boycott or to not honor the boycott.

Plaintiffs contend that where the staff does not
reach consensus to honor a boycott, the matter simply
ends, and the boycott is not honored. Plaintiffs
contend that the delegation in the Boycott Policy is
a complete delegation of that power and that the
Board did not retain any power to decide boycott
requests, even where consensus was not reached by the

staff one way or the other.
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The Boycott Policy does not explicitly support
these contentions. It speaks to consensus one way or
the other but not the failure to reach consensus.

For the plaintiffs, the Boycott Policy is at best
ambiguous about failing to reach consensus. To
explain the intent of the Board in 1993 regarding
this issue, plaintiffs offer the identical
declarations of two Board members at the time, to the
effect that "authority to recognize boycotts would
reside with the Co-op staff, not the Board."

Whatever the standard for weighing evidence in a
motion such as this, the evidence must be evidence
admissible under the rules of evidence in case law.
The statements of the two declarants are inadmissible
as expressions of their subjective intents at the
time the policy was enacted. As statements of intent
of the Board, they are inadmissible as hearsay.

The only objective evidence specifically relating
to this issue is in the Board minutes from July 28,
1992, almost a year before the policy was finally
adopted. The formal proposal there is stated as,

"If a boycott is to be called, it should be done by
consensus of the staff."

Consideration of the entire section of the minutes

relating to boycotts from this meeting shows that the
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focus is on resolving, by policy, whether individual
managers or the staff would decide boycott requests.
And in the minutes, just above the formal proposal is
the statement, "BOD," or board of directors, "can
discuss if they take issue with a particular
decision."

The enumerated powers of the Board contained in
the bylaws 1nc1udes, at No. 16, "Resolve
organizational conflicts after all other avenues of
resolution have been exhausted."

Plaintiffs have offered no evidence that the Board
exempted boycott matters from this power, certainly
not evidence that could be considered clear and
convincing.

The next argument that the plaintiffs make is on
the issue of nationally recognized boycott. The
plaintiffs make three contentions in this regard.
First, plaintiffs contend that if the Board did have
the power to resolve the deadlock on the boycott, the
Boycott and Divestment Resolution of July 15, 2010,
was unlawful because the Board failed to determine
that the matter was a nationally recognized boycott.

In the first of three arguments, they argue that
the Boycott and Divestment Resolution does not

reflect a national boycott. Their evidence is not
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sufficient to meet the clear and convincing standard,
nor is it sufficient to even create a material 1issue
of fact. I will be more direct in this regard. The
evidence clearly shows that the Israel boycott and
divestment movement is a national movement. It is
clearly more than a boycott. It is a divestment
movement, as well.

The question of its national scope is not
determined by the degree of acceptance. There
appears to be very 1imited acceptance, at least in
the United States. Further, 1in arguing that the
movement has achieved little success, plaintiffs
offer examples that demonstrate the national scope of
the issue. Plaintiffs argue that the movement has
not penetrated the retail grocery business, but that
does not determine national scope. The assistance to
each side here from national organizations organized
to support or oppose the movement demonstrates its
national scope.

Next plaintiffs contend that even if the movement
is national in scope, the Board did not address that
issue jn its resolution of June 15, 2010. The only
evidence offered is that the staff, in its
discussion, never reached that aspect of the

proposal. This contention is refuted by documentary
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evidence that is clear contravention of the
plaintiffs' contention.

The minutes of the Board meeting of May 20, 2010,
show that a presentation was made to the Board
regarding the boycott proposal that included
presentation of, "The nationally and internationally
recognized boycott." I'm quoting there from the
minutes of the meeting.

At the meeting the Board decided to resubmit the
matter to staff with the direction to Harry Levine
to "write a Boycott Proposal following the outlined
process." I construe "outlined process"” to mean the
process outlined in the Boycott Policy, because that
is the format that Mr. Levine followed. 1In his
lengthy paper dated June 7, 2010, Mr. Levine included
a section entitled "A growing movement for Boycott,
Divestment, Sanctions (BDS)," and following that
section a section entitled "Prominent Supporters."

The minutes of the Board meeting of July 15, 2010,
state that Harry shared with the group the summary of
staff feedback and the process therein arising out of
the submission to staff. This record clearly
reflects that the scope of the movement or boycott
was addressed; plaintiffs offer only vague rebuttal,

not clear and convincing evidence.
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Finally, plaintiffs contend that the Board acted
in contravention of its powers granted it under the
bylaws to "Resolve organizational conflicts after all
other avenues of resolution have been exhausted."
Plaintiffs contend that the Board did not exhaust
other avenues before it acted. Plaintiffs offer two
avenues, first vote of the membership, or second,
education of the membership. This is not clear and
convincing evidence.

The avenues suggested by plaintiffs are not in the
Co-op's scheme for resolving boycott requests. The
scheme was for staff consideration first, as
authorized by the Boycott Policy, and if necessary,
followed by Board consideration in resolution of
organizational conflicts as authorized in the bylaws.
The record shows that the Board resubmitted the
matter to staff first and then acted when that avenue
proved a dead end. The record shows that the Board
considered further delay, reviewed the history of the
proposal, and balanced the need for completion
against further delay. That evidence is not
disputed.

In sum, I conclude that defendants have satisfied
their burden under the first prong of § .525 and now

conclude that plaintiffs have failed in their burden
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under the section prong. In so doing, I have
addressed the substance of plaintiffs' complaint. I
have not addressed other contentions made by
defendants, because I did not have to in order to
decide this matter. I am sure appellate review will
be de novo under this statute.

I must, however, address the constitutionality of
the statute, because I am applying it here. I
conclude that it is constitutional. Plaintiffs argue
that they are relieved from making the showing
required under the second prong of §§ (4)(b) of
§ .525 because the law is unconstitutional in two
respects.

In so doing, the law 1is clear that when a court is
considering the constitutionality of a statute
enacted by the Legislature, that statute is presumed
to be constitutional. And the party challenging the
constitutionality, the plaintiffs here, must overcome
that presumption by evidence beyond a reasonable
doubt our highest evidence standard.

This is recent law in Washington, so its
constitutionality has not been previously addressed.
Two attempts have been made in two of the three
federal court decisions that I alluded to earlier,

but in each case, the federal judge declined to
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consider the matter because it was not timely made
before those courts.

In Costello v. The City of Seattle, Judge Pechman
made a comment that certainly occurred to me. She
stated, "Furthermore, the assertion that the Anti-
SLAPP Act is unconstitutional is questionable given
that California's Anti-SLAPP Act, which is
substantially similar to Washington's statute, has
been 1itigated multiple times and not held
unconstitutional." She cited as an example Equilon
Enterprises v. Consumer Cause, Incorporated, a 2002
decision from the California Supreme Court.

Plaintiffs here contend that § .525 is
unconstitutional for two reasons. First, the
Legislature imposed a heightened burden of proof,
clear and convincing evidence; and second, it
restricts full discovery until the Anti-SLAPP motion
is decided.

In this regard, it is important to note that the
law requires very speedy resolution of the motion. A
significant portion of that time is a time when
discovery is not permitted in any event. What the
discovery restriction here requires is that a party
initiating a lawsuit where the First Amendment rights

of the defendant are implicated must have evidence to
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support the complaint before discovery is undertaken,
before the case is filed.

Plaintiff contends that RCW 4.24.525 violates the
constitutional provision for separation of powers
among the executive, the Legislature, and the courts.
Those are three separate but co-equal branches of
government. And here the focus is on the separation
between the Legislature and the courts in the control
of how cases proceed through the courts.

Second, they contend that the statute violates or
denies individuals the right of access to courts
guaranteed in our constitutions. Plaintiffs rely
upon Putman v. Wenatchee Valley Medical Center, a
2009 Supreme Court decision from our Washington
Supreme Court. I am bound to follow Putman if it
applies to this case. I find that it does not.

First, addressing the claim that § .525 violates
the separation of powers doctrine, the rule long
recognized and repeated in Putman is that the
Legislature can regulate substantive matters, but the
courts have exclusive power to regulate procedural
matters.

As regards the burden of proof argument, the clear
and convincing evidence argument, our United States

Supreme Court has spoken as recently as the year 2000
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in Raleigh v. The I1linois Department of Revenue
where it stated, "Given its importance to the outcome
of cases, we have long held the burden of proof to be
a substantive aspect of the claim," in other words, a
part of the claim that the Legislature can regulate.

As regards limits on discovery, the plaintiffs
here contend that this is procedural. In assessing
that argument, I considered a statement from our
Supreme Court in Sofie v. Fibreboard Corporation
where the Washington Supreme Court wrote,

"The Legislature has the power to shape
1itigation. Such power, however, has Timits. It
must not encroach upon constitutional protections.

In this case, by denying litigants an essential
function of the jury, the Legislature has exceeded
those 1imits." Sofie v. Fibreboard dealt with an
issue of the right to trial by jury.

As I considered that statement, I reflected that
just as legislative powers are limited, court rules
may not encroach upon constitutional protections, as
well. Where the Legislature acts to provide rights
protecting constitutional guarantees, especially
fundamental First Amendment rights, does not the
separation powers of doctrine recognize a primacy of

purpose? Even if the act appears to implicate
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procedures in court, if the purpose is to enforce
fundamental constitutional rights, is that not a
substantive act? I concluded "yes," and I find
support for that conclusion in the Putman case.

The Putman case involved a different statute, not
related to the types of rights of restrictions we're
dealing with, but it dealt with this separation of
powers issues, as well as access to courts issues.
And it was construing a statute identified as
RCW 7.70.150. And the Supreme Court wrote,

"We hold that RCW 7.70.150 is procedural,
because it addresses how to file a claim to
enforce a right provided by law. [Citation
omitted] The statute does not address the
primary rights of either party; it deals only
with the procedures to effectuate those rights.
Therefore, it is a procedural Tlaw and will not
prevail over conflicting court rules."

RCW 4.24.525 is different. It does address a
primary right of a party, the First Amendment right
of free speech and petition. I conclude that the act
of the Legislature in this regard is not
unconstitutional.

Second, addressing the claim that § .525 violates

the constitutional rights of access to courts, as
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regarding the burden of proof argument, there is
little support in the law for that contention. As
late as 2004, the 6th Circuit Court of Appeals in
Garcia v. Wyeth-Ayerst Laboratories wrote,

"The argument that a state statute stiffens
the burden of proof of a common law claim does
not 1mp11c§te this right to access of courts and
a jury trial.”

As regards the 1imit on discovery, here I follow
the lead of the California Supreme Court in Equilon
Enterprises, a case I identified earlier. Although
dealing with a different aspect of the statute, the
court there concluded that the statute does not
restrict access; instead, it "provides an efficient
means of, dispatching early on in a lawsuit, a
plaintiff's meritless claims."

The same reasoning applies here. The Legislature
has not created a restriction on access. Rather, it
has determined that where the subject of the Tawsuit
involves speech or acts protected by the First
Amendment, there must be clear and convincing
evidence of a meritorious claim at initial filing.

The statute provides for a mechanism for efficiently

dispatching those that don't. I find that the act is

not unconstitutional for those reasons.
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That concludes my opinion here. The result is
that I am prepared to dismiss the lTawsuit of the
plaintiffs. Concurrently with that, I will be
required to enter orders awarding to the defendants
attorneys' fees and a penalty of $10,000 per
defendant against the plaintiffs. I don't decide at
this point that the statute requires a separate
$10,000 award to each defendant. I will decide that
if there is an issue about it as we move forward.
But I do note that a federal court, Judge Pechman in
the City of Seattle case, issued such a ruling.

I am going to be gone now on a short vacation, and
so I do not contemplate that I will enter the orders

until I return. That will give us some time before

the entry of those orders and the case moves forward.

I am struck in this case by some aspects of this
Tawsuit that I think it is appropriate for the
citizens of this community to consider.

The Olympia Food Co-op is an institution in this
community. It has existed for a long time and
presumably will continue to exist for a long time.
This case and this process that we've gone through
will move forward and will be resolved, ultimately,
in our Court of Appeals, I suspect.

What will be resolved is not the underlying
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dispute which brings so many of the citizens here
today to observe, but rather, the dry and technical
application of the statute. However it is resolved,
it will be a long and expensive process. And as I
indicated, there are considerable sums of money now
at issue in this case that were not necessarily
present before and have nothing to do with the issue
of whether this is an appropriate boycott for the
Co-op to undertake or not.

I express absolutely no opinion in that regard.

But it does occur to me that whatever the final

decision in this case is, whether it is this decision

or whether it is determined that I have made a
mistake and the case should move forward to an
ultimate resolution either that the Board acted
correctly or not -- whatever that decision is down
the road, after a considerable period of time and
resources are invested in it, that decision can be
overturned very quickly and very simply, simply by a
vote of the membership of the cooperative.

Nothing here that is decided in terms of deciding
the course of the Co-op is cast in stone. And given
this state of the case, where we have a judicial
determination about the merits of the SLAPP motion,

but some time before that order is entered and
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becomes appealable, I urge that the parties consider
resolution of this case something short of the type
of order that will be entered at the end of this
case. It would seem to me that it is in the best
interests of all parties, and I urge your
consideration of that view and that proposal.

That is not a process that I can order. It is not
a process that I will be involved in. But the
interests of the citizenry in this case, as evidenced
by the number of people who have appeared here, seems
to suggest that that is a matter for their concern;
and there is an avenue of resolution here short of
the type of order that I am required by law, now that
I have made my decision, to enter and which will be
reviewed.

That is all I have to say in that regard.
Counsel, I will be returning after next week. So I
will be back in the saddle on Monday, March 12th. 1
start civil jury trials. then. This would be an
appropriate case, I believe, for presentation of the
orders on the Friday motion calendar.

I will Teave it to you to consult with Ms. Wendel
to arrange an appropriate date.

MR. SULKIN: Thank you, Your Honor.

THE COURT: Ladies and gentlemen, we'll stand
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in recess.

(Conclusion of the February 27,

2012 Proceedings.)
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