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INTRODUCTION AND STATEMENT

This case involves exceptionally important questions concerning two issues:
(1) the Court’s jurisdiction to hear an appeal of a district court order permitting the
public disclosure of unclassified information — namely, the fact that petitioner
Djamel Ameziane, an Algerian detainee at Guantdnamo Bay, has been approved
for transfer or release by the Guantdnamo Review Task Force — when that
information is already in the public domain; and (2) the appropriate standard of
review of a district court’s routine exercise of discretion to interpret and apply a
protective order crafted and entered in the district court in an initial exercise of
discretion granted to the court by the All Writs Act, 28 U.S.C. § 1651.

The panel decision, reversing a district court order permitting Ameziane and
his counsel to state publicly that he is cleared for transfer, exceeds this Court’s
jurisdiction because the issue of public disclosure is moot. The panel decision
does not disturb the district court’s finding — uncontested by the government — that
Ameziane’s clearance has already been disclosed and is currently in the public
domain. The International Committee of the Red Cross and Ameziane’s brother in
Canada know that Ameziane has been cleared. Slip Op. at 5-6.! The panel

decision nonetheless concludes the appeal is not moot because if the clearance

' The panel opinion is attached hereto as Exhibit A.
-1-
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decision were unsealed and Ameziane’s counsel were permitted to say publicly
that he is cleared, their hearsay statements about his clearance would constitute an
“official acknowledgement by the U.S. government™ of his status. Id. at 8, 9, 18.
The panel’s decision is based on the implicit assumption that the “official
acknowledgement” doctrine, which provides a limited waiver exception to the
withholding of classified information in cases brought pursuant to the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552, applies in this case even though it is
neither a FOIA case nor involves classified information. The decision further
assumes that Ameziane’s private pro bono counsel have the ability to speak or
make official disclosures on behalf of the United States, or act in any manner that
would carry the imprimatur of official government action. Slip. Op. at 8. That
assumption is based on a further assumption that because Ameziane’s counsel! are
members of the bar of this Court and subject to “serious ethical obligations
inherent in that position,” their hearsay statements about Ameziane’s clearance are
more credible than hearsay statements by other third parties such as his brother.
Id. Towever, the panel decision conflicts with authoritative decisions of this Court
and other appellate courts which have considered the official acknowledgement
doctrine. See, e.g., Frugone v. CIA, 169 ¥.3d 772, 774 (D.C. Cir. 1999) (Ginsburg,
1) (“IW]e do not deem ‘official’ a disclosure made by someone other than the

agency from which the information is being sought.”); Hudson River Sloop

o
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Clearwater, Inc. v. Dep’t of Navy, 891 F.2d 414, 421-22 (2d Cir. 1989) (holding
“official disclosures” do not include statements by private individuals who
“perhaps deserve credit beyond that afforded the conclusions of those not formerly
privy to official information”).

The panel’s de novo teview of the district court order also conflicts with
precedent affording district courts broad discretion to seal or not to seal judicial
records, which the public ordinarily has the right to inspect and copy, based on the
facts and circumstances of a particular case. See Nixon v. Warner Commc’ns, 435
U.S. 589, 599 (1978) (district court order to seal or not to seal a judicial record is
reviewed for abuse of discretion, “a discretion to be exercised in light of the
relevant facts and circumstances of the particular case™); Bismullah v. Gates, 501
F.3d 178, 188 (D.C. Cir. 2007) (“It is the court, not the Government, that has
discretion to seal a judicial record, which the public ordinarily has the right to
inspect and copy.”) (citation omitted). The panel’s holding that de novo review is
appropriate because the district court erred in construing Parhat v. Gates, 532 ¥.3d
834 (D.C. Cir. 2008), to require a specific and distinct rationale for concealing
Ameziane’s clearance that is tied to the facts of his case, Slip Op. at 13, conflicts
with the language of the Parhat decision requiring the government (o provide a
basis for withholding unclassified information that is “specific to the information it

has designated in this case.” 532 F.3d at 853. The panel further erred in holding
-3
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that the district court was required to defer entirely to the government’s assessment
of harm to foreign relations and national security that might (or might not) result
from disclosure. Slip Op. af 15.

Accordingly, rehearing by the panel or the en banc Court is necessary.

PRIOR PROCEEDINGS AND DISPOSITION

Petitioner Ameziane has been imprisoned at Guanténamo Bay since
February 2002. In February 2005, he filed a habeas corpus petition challenging the
legality of his detention, He has yet to obtain a ruling on the merits of his petition.

Tn May 2009, Ameziane was approved for transfer from Guantanamo Bay
by the Guantinamo Review Task Force. The district court promptly stayed and
closed his habeas case, over his objections, based on his cleared status.’

The government attempted unilaterally to designate his cleared status as
“protected” information pursuant to a protective order crafted and entered in the

district court in an initial exercise of discretion granted to the court by the All

% The panel decision states that Ameziane was twice deemed ineligible for release.
Slip Op. at 3. It is unclear to which determinations the panel is referring, absent a
citation in the opinion, but the record shows he was approved for transfer in
October 2008, based on a determination by the government that there are no longer
any “military rationales” for his continued detention. App. 42. However, the
government rescinded Ameziane’s clearance after the district court initially refused
to stay his habeas case because his clearance no longer served the exigencies of the
government’s litigation position. See Order, In re Guantanamo Bay Detainee
Litig., No. 08-MC-442 (TFH) (D.D.C. Jan. 21, 2009) (dkt. no. 1535-1) (listing
Ameziane as not approved for transfer), Ameziane was cleared for a second time
when the government was faced with imminent discovery and merits proceedings.

24 -
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Writs Act, 28 U.S.C. § 1651. Ameziane objected to the designation, and moved to
unseal his clearance. The government later filed an omnibus cross-motion to
obtain a protected designation of his clearance and the clearance of other detainees.
After conducting a fact-based inquiry, the district court granted Ameziane’s motion
and denied the government’s cross-motion as to him. The court ruled that the
“petitioner and his counsel may publicly disclose that he has been approved for
transfer from Guantanamo by the Guantanamo Review Task Force.” June 30,
2009 Order (Ex. B); see also July 8, 2009 Order (Ex. C)} The government
appealed, and obtained a stay pending appeal from this Court on July 16, 2009.

In an opinion dated January 8, 2010, the panel reversed. The panel held it
has jurisdiction to decide the appeal even though Ameziane’s clearance has already
entered the public domain. Although the Red Cross and Ameziane’s brother know
that Ameziane has been cleared, the government has not officially acknowledged
his status. Slip Op. at 6. The panel reasoned that the appeal would not be moot if
the district court’s order would result in an official acknowledgement of his cleared
status. Id. Tt further concluded that because Ameziane’s counsel are “officer(s] of
the court, subject to the serious ethical obligations inberent in that position . . . .
any statement by counsel that the Task Force has cleared Ameziane for transfer

would be tantamount to, and a sufficient substitute for, official acknowledgement

3 Exhibits B and C are included in the record at App. 86 and 120, respectively.
_5-
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by the U.S. government.” Id. at 8. The panel thus held that the appeal isr not moot
because it could grant “effectual relicf” by reversing the district court and
preventing an official government acknowledgement. Id. at 8, 9, 181

The panel then concluded that de novo review of the district court’s order
permitting public disclosure of Ameziane’s cleared status is appropriate. Id. at 10,
Applying that standard of review, the panel held that because the government has
satisfied the requirements of Parhat v. Gatés, 532 F.3d 834 (D.C. Cir. 2008), for
obtaining a protected designation, “the district court was required to defer to the
government’s assessment of the harm to foreign relations and national security that
would result from officially disclosing Ameziane’s Task Force transfer decision.”
Slip Op. at 15. The panel specifically held that the district court erred by failing to

accord “substantial weight and deference” to the declaration of Ambassador Daniel

* The panel correctly assumed that Ameziane does not seek to disclose the district
court order. Slip Op. at 8. All thatis at issue is whether Ameziane and his counsel
may say publicly that he has been approved for transfer from Guantinamo Bay.
Id. at 6-8; see also App. 80, 82, 87. Ameziane has never sought to disclose the
district court order or other documents regarding his clearance. See Motion to
Unseal at 1, Ameziane v. Obama, No. 05-CV-392 (ESH) (D.D.C. June 11, 2009)
(secking to unseal “the mere fact that he has been ‘approved for transfer from
Guantdnamo Bay’”). Any concern that disclosure of his clearance might result in
disclosure of “all related or derivative documents™ is based on a misreading of the
district court order. Compare June 30, 2009 Order at 1 (Ex. B) (district court order
noting consideration of government’s omnibus motion to seal, which was styled as
a “motion to confirm designation of the government’s approval of petitioners for
transfer and all related or derivative documents as ‘protected’”), with Slip Op. at 6-
7 (quoting same language in a way that suggests the court authorized disclosure of
“all related or derivative documents” concerning Ameziane).

_6 -
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Fried, filed in numerous detainee cases, which states that disclosure of detainee
clearance decisions might interfere with the closure of Guantinamo Bay. Id. at 17.

ARGUMENT

I The Panel’s Application of the “Official Acknowledgement” Doctrine
Directly Conflicts with this Court’s and Other Circuit Courts’ Decisions

In cases involving challenges to the discloswre of information, once the
information is disclosed the issue is moot. See Exxon Corp. v. FTC, 589 F.2d 582,
587 (D.C. Cir. 1978) (“Some of the information that the appellants sought to
protect has already been disclosed, and this appeal is moot as to this material.”); In
re Copley Press, Inc., 518 F.3d 1022, 10257 (9th Cir. 2008) (“Secrecy is a one-way
street: Once information is published, it cannot be made secret again.”). The
government conceded this in its opening brief. Gvt. Br. at 20 (“[Plublic disclosure
of information directed by the [district court] order would moot any appeal.”).

The panel notes there is nothing that prevents the Red Cross or Ameziane’s
brother from stating publicly that he is cleared. Slip Op. at 6. Yet, citing FOIA
cases involving classified information, the panel concludes it may order “effectual
relief” by preventing Ameziane’s counsel from re.peating the information which 1s
already in the public domain. Id. at 8. The panel is wrong in three respects.

First, the panel’s decision does not prohibit disclosure of Ameziane’s

clearance; rather it only prohibits his counsel from repeating the information on

-7 -
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the ground that repetition by a member of the bar would constitute an official
acknowledgment binding the government. But counsels’ repetition of information
already in the public domain would not authorize or compel an official government
acknowledgement any more than Ameziane’s brother’s disclosure of the same
information would constitute an official disclosure, Ameziane, his attorneys and
his family are all private citizens without power to “acknowledge” information on
behalf of the United States. None speaks for the government or acts in a manner
that would carry the imprimatur of official government action; and the government
disclaimed any concern that Ameziane’s counsel would be confused with
government officials. App. 71. The government also remains free not to confirm
or deny statements about Ameziane, whether made by his brother or his counsel.
Second, the official acknowledgement doctrine does not apply in the context
of this case. The doctrine provides a limited waiver exception to the withholding
of classified information in FOIA cases. The Executive has statutory authority
under FOIA, and under the National Security Act of 1947, 50 U.S.C. § 401 et seq.,
or other “withholding” statutes, to control the flow of properly classified national
security information, and to prevent its public disclosure unless the information
sought to be disclosed is specific and matches information already made public
through an “official and documented disclosure.” Fitzgibbon v. Ci4, 911 F.2d 755,

765 (D.C. Cir. 1990). It is to that specific statutory authority to withhold classified
-8 -
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information which courts routinely defer in FOIA cases, unless withholding is
waived by a prior official disclosure of the information by the government. Cf.
Mohamed v. Jeppesen Dataplan, Inc., 579 F.3d 943, 958 (5th Cir.) (rejecting
government analogy to official acknowledgement doctrine in non-FOIA case: “We
find the government’s resort to FOIA case law unpersuasive because the FOIA
statutory framework takes for granted that ‘classified’ matters relating to national
defense and foreign policy are . . . categorically exempt from disclosures™), reh’g
en banc granted, 586 F.3d 1108 (9th Cir. 2009).”

This is neither a FOIA case nor does it involve disclosure of classified
information. Ameziane’s clearance is unclassified and public; his counsel simply
cannot repeat it publicly. There is no statutory or other legal authority for the
government to control the flow of unclassified information to which a couit must
defer, and the government lacks any legitimate basis for censoring Ameziane’s
counsels’ speech. See McGehee v. Casey, 718 F.2d 1137, 1141 (D.C. Cir. 1983)
(“The government has no legitimate interest in censoring unclassified materials.”).

Third, this Court has long held that statements by non-government officials
do not constitute official acknowledgements by the government. See Frugone v.

CIA, 169 F.3d 772, 774 (D.C. Cir. 1999) (Ginsburg, J.) (“{Wle do not deem

5 Ameziane is aware of only one case where a circuit court has upheld an official
acknowledgement finding. See Wolfv. CI4, 473 ¥.3d 370 (D.C. Cir. 2007).

-9
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