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(CaSé called)

THE‘COURT: 'Wheﬁ confronted with thg chores of todéy,
I'm thiﬁking of how to proceed. It seemed to me that I would
5e called upon to review a iarge.nﬁmber of documents, and it
was ﬁot enough ﬁo rule from the ébstréct, but that T aléo would 7
have to rule in a specific, and thét meaﬁt seeing thé
documents’.

Since the documents involved_wéfe classified
documents,_claésified according to various dég:ées of secrecy
and sensitivity and-com@artmentalization, it would have to be
done in camera.  And some of the décuments that I read were
dchments thaﬁ were above the classification clearance of my
law cleik so I read them alone. I read the entiré two
memoranda of the Office-of'iégal Counsel, both th@‘rédacted:and
the unredacted part, and I am prepated to make rﬁlings on‘_
those.

Wiﬁh regard to the fifth summary judgment, thaﬁAhaviné
to do With'documents describing the coﬁtents of‘the destioyed
videotapes, a GS;document gample was prepared‘and Mxr. Lane and .
Ms . McSﬁain will describe the'methodology of the sampling.

I sampled the sample, fifst xeading'entiraly’the
documents suggested by Mr. Lane and Ms. McShain and th@n at
random pickiﬁg out other documents, just wherever my fingers
went and reading:those as well. And I was prepared on the

basis of that to make rulings with -- I think they were 53 of

SOUTHERN-DISTRICT REPORTERS, P.C.
{212) 805-0300
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the &5 décuments-;— and then I read additional doéuments.that
will be described te you.

‘A transcript was prépared. Because of the logistics,
I could not say in the course of making my fuiings and making
my observations that part would be public and parﬁ would be
non-public and sealéd.l Solwhat.was possible and practical was

to treat the entire traBSCript as classified, with the idea

‘that the government would review the transcript, subject to my

review as weli,-and unclassify the transéript to the gréatest
extent possible or with a view §f making the‘record as public
as was poséible. So that was.the methodology used.

And What‘i ﬁropose,éo do-now is.ask thé govexnmeht ﬁo

describe my rulings with regard to the two memoranda of the

- four released memoranda prepared by the Office of Legal

Counsel, page by page,lso'that they can be followed. You Qiil
éee.that, in one respect; repeated a number of times throughoﬁt.
the memoranda, I ruled in favor of disclosure‘but gave the
government two weeké to‘take up my rulings which I described as
tentative with éffectiven@ss delay. 8o after two weeks I would
gét a submission from the govarnment,,either agreeing.to thé
production that I ordered or giving me stronger arguments for
maintenancelof élaséification.

Mr. Lane, Ms. McS8hain, have I given an accurate
summary of that which we did in camera?

MR. LANE: That's correct.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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THE COURT: - It is now 4 o'clock. We took a.10-minute.
break. We stafted at 2 6'clock, so this was a seggion of an
hour and 15 minutes. '

Before we begin, Mr. Jaffer, anyicommeﬁ;s?

MR. JAFFER: Your Honor, Alex Abdo, my colleague will

be han&ling-the fifth summary judgment motion today,.and

Jennifer Brooke Condon is going to handle the issues relating

to the memos, SO I would réspectfully défer to them on these
queétions.r

THE COURT-: 'I—am generally asking for a éommenﬁ,as to
procedures thus far, whéthér you undefsﬁand-them.

MR. JAFFER: I think we understand them, your Honor.

. We appreciate your willingness to look at the documents in

camera and, obviously, if we have concerns we will raise them
as we go through the process todéy.

THE COURT: I will call on the government, I guess,

'Mr. Lane to describe the pxodedures that we used and the

rulings that I made and with regard to the two meméranda.'

MR. LANE: Your Honor, Ms. McShain'is‘going to handie
the two OLC memoranda, and I will g@t.up and walk through the
Courﬁ's ruling on the sample of 16.. | | |

MS. McSHAiN: Your H@nor,'with‘respect to the ﬁwo OLC
memos  that are at issue in the support motion for summary
judgment, wﬁaﬁ we havé referred to in the briefing as the
second OLC memo which‘is the 46-page May 10, 2005 meéo, your

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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‘Honor has upheld the CIA's redaction of the names and. dates of

capture'of certain detainees that appear on pages 15 through 16
and page'él.‘

Your Honor has already upheld the CIA's withholding of

- £he names, titles_and other identifying information of the

individuals qbnsulted_bf the CIA that appear on page 29 of the
second OLC memo in footnote 33.

Algo, within'the éecond memo is an intelligence method
that appearslqn'pages 5 and 29, and it.is this intelligence
method that yduf ﬁoﬁor has given us a two-week period to
respond to his prelimihary ruling.

THE COURT: I don't think that I characterized it that
way .

MS. McSHAIN: Your Honor, we chafacteriz@d it as the
CIA withheld it as an intelligence method.

THE CGURT: 'Yes, but I withheld it‘és to the source of
the document. I ﬁade ﬁy ruling becaﬁse,‘in my opinion, it was
ﬁot a descriptive of the method but rather of the source of
authority.

MS. McSHAIN:  So your Honor‘é preliminary ruling tﬁen‘
with respect to-the sourcé of‘authority that appéars bn pages 5
and 29 of the second meﬁo.

THE COURT: Yes.

MS. McSHAIN: With respect to the May 30, 2005 OLC
memo which the government refers to as the fourth OLC memo in

SOUTHERN DISTRICT REPORTERS, p.C.
(212) 805~-0300
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its biiefing --
THE COURT: Before ﬁe go on, are there questions?
_ MR._JAFFER: No, yoﬁr Honor. |
MS. McSHAIN: 'With respééé to the fourth OLC mewo, theﬁ.

Court has upheld the CIA's withholding of names and dates of

capture Qf‘certain detainees that appear on pages 5 through 8,

11 and 29.
The Couxrt has also upheld the CIA's withholding of the
standard interrogation-policy_that appears in footnote 29 of
N ,
THE COURT: What page?

MS. McSHAIN: Your Honor, I'm sorry. I just need to

look for the page,'

THE COURT: 32.

MS. McSHAIN: 32. 8o it is footnote 29, page 32 of
the fourtﬁ memo .

The Court has'also‘upheld the CIA's withholding of the
intelligence method. that appears on page 11 of the fourth OLC
memc.

And then, finally, the Court has made a preliﬁinafy
ruling with regard to thé source of authority thatrappeaxed on
pages 4 through 5 énd page 7 of the fourth OLC memo ordering
the CIA to disclose that source of authority, but has granted
the government two weeks in which to respond to that
preliminary ruling.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




.10..

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

Case 1:07-cv-05435-LAP Document 168-4  Filed 03/05/2010 Page 8 of 32

7
99UUACLC

TﬁE‘COURT: Thank you, Ms. Mcshéin.

Béfore‘we get to the fifth summary judgment .- is that
what you aré rising for, Mr. Lane?

| MR. LANE: Yes, ?our Hondr.‘

THE COURT: Let's stop here.

How does ﬁﬁe plaintiff wiéh.to proceed?

MS. CONDON: Your Honor, if the Court will cbnsider
it, plaintiff would like to be heérd with respect to the two
categories of information that‘the Coﬁrt‘hés withheld, detainee
names and the némes of.conﬁractors coﬁsulted by the CIA. I
understand ﬁhat your Honor has already made‘these rulings,.but
to the exﬁent they may be preliminary in.any way‘~—

THE COURT: I should have said that  you havé‘a
position, and I made'm§.ruling without y;ur involvement or
presence and.so T would like you to argue your point if you
wish to.

MS . -CONDON: 'Yes,.your Honoxr.

- With réspect zo detainee names, your Honor, the issue
raises a gquestion 5f exceptional public importance which this
Court nof any other court has addressed beforé.  And that is
whether the CIA may conceal a detaineeks name under‘Exeéptions
1 and 3 of FOIA as an intelligence source of method where the
identity of the d@ﬁainee and the fact of his detention have not
been previously disclosed.

This éourt should reject the government's

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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justification for‘withholding bgcause to &o'so ﬁouldréanction
the government's ongoing violation of the law in allowing the
secrecy that is fundamental to the‘unlawful pfacticés bf secret
detention and forced,disappearancé to égntinue;

THE COURT: Secret deﬁéntion and --

MS. CONDON: -~ fo?cad disappearance to continue.

Your Hénér, the inference here gs govefned by the U.8.
SuPréme Court's decision in CIA V. Sims. Contrary to the

government's arguments in'théir brief that plaintiffs are -

asking the Court to engage in far-ranging inguiry igto the
legality of the CIA's program, that is not the case.

| 'The Supreme Court ih Sims stated that, when the
governmént withholdg information from disclqsuxe undef
EXémption 3 as an intelligence source or method, the Court must

engage in a two¥step anal?sis‘ The first part of that anaiyéis

is simply whethex a.withholding statute has’'been properly

invoked. That is not a disputed issue here. Plaintiffs agree.

that the withholding statutes are éppropriate. But the second

- step of that step is critical, and that is whether or not the

intelligence source or method is within the CIA's mandate,

essentially, whether or not the.information that is being

‘ Withheld fits within the withholding Statute, and that is the

critical point here.
Because Congress could never have intended to

authorize unlawful conduct, such fundamentally unlawful conduct

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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as secret detention and enforced disappearance, it cannot be
the case that these practices are Within the CIA's mandate and
therefore protectable as intelligence sources and methods,under‘
Exemption 103.

Té be clear,.your Hondr, thig ig not an unprece&ented o
analygis. It is Simply the analysis that the court followed
and set forth in Simg, and other District Courﬁs have followed
this analysis and have made detérminatiops that specific
information was not within the CIA's mandate..-This is a
standard analysis of Congressional intent under the withholding
statute, éhe National Securiﬁ? Act and the CIA Act of 1949

which courts have recognized are not simply withholding

" statutes, but they are essentially the CIA's mandate. They set

forth the.pufpose of -the CIA. They'sét forth its functions,
and nowhére within that statute is the CIA authorized to engage
in unlawful conduct of this nature. |
Those District Coﬁrﬁ cases 1 menéion@d, your Honor,
one. of them is from this court, thé Southern District of New

York, although in Navasky v. CIA, the court held or suggested

that illegaiity of a program in genérallwould not defeat a
withholding of an otherwise lawful intelligence source.
Nevertheless, the court still went on to that second step that
we are ﬁrging the Court to engage in here, and that is whether
or not the intelligence sources or methods in that caée were

within the CIA's mandate.

SOUTHERN DISTRICT REPORTERS, P.C.
‘ (212) 805-0300
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Significantly, the court found that they were not.

'And in that case the information or the techniques that were

sought to be protected were innocuous techniques -- some view

‘as innocuous techniques -- such as the publishing of books or

propagaﬁda. Looking at the Statute; the court found that there
was no source éf authofity for the CIA to engage in those
activities.i Actually,.it was a’ci£cuit court case, and the
D.C. Circuit similarly held that the CIA had n§ authority

within its mandate to engage in domestic intelligence

activities. The court engaged in a Sims-like analysis,.looked
at the withholding statute and said, this is gimply not conduct

that is within the CIA's power. That ig simply whét.plaintiffs

‘suggest that the Court do here.

But it is Significant,lit would Se extraordinary for
this Court to find that Congress ha& authorized thé CIA to keep
detainees; names secret. .Aﬁd that is because the act of
separéting a detainee from all 1egal process and leaving them,
basically, in the status of being a diséppeared could not be
countenanced by Congress‘b@caﬁse it is unquestionably unlawful.
It is.violative of the Geneva Convention. It is violative of
several special international law statutes, and it is violativé
of the Detaineé Treaém@nt Act of 2005 and, specifically, the
McCain amendmeﬂt in which Congresé specifically held that fhe'
CIA was not exempt from certain basic guaranie@é of humane
treatment, of which subjecting somebody to secret detention and

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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"enforced disappearance, dlearly, would not comply with that

guarantee.

And for‘all of tﬁeée redasons, your Honor, the act of
secret detention which the continued secrecy of these names
continues could not be coumteﬁanced by Congress, and this Court
should hesitate before it concludes that the sourceé‘ana

methods that the CIA seeks to protect here are within the CIA's

mandate --

THE COURT: Should that inguiry be made within a FOIA

application?

MS. CONDON: Yes, your Hénox. It.must be made within
a FOIA applicétion.

THE COURT: Whai is your source for thaﬁ?

MS. CONDON: That is Sims.

THE COURT: What is the language in Simg on‘which you
rely?

MS. CONDON: Your Honor, this is at page 169 in Sims:

*After the c@uxt finds that thelwithholding statutes are in

fact legitimate withholding statutes, the court theh goes on to

- gay, the plain meaning of 102(d) (3)" --

THE COURT: Let me catch up with you.. I am at 169.

Go ahead.

‘MS. CONDON: "The plaih meaning of Section 102({d) (3)
may not be squared with any limiting definition thgt goes
beyond the réquirement that the information fall within theé

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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agency's mandate to conduct forelgn 1nte111gence

Your Honor, it is true here. The Court dxd not find
that the agency exceeded its mandate. It stétes that there is
a reguirement that.the information fall within theICIA's

mandate. And based on this language'aﬁd the way other District

'Courts have 1ntexpreted Exemption 3 withholdings, plaintiffe

submit that the Court must evaluate whether o th the CIA has
authority to engage in this activity.

THE COURT: Tell me what in theé statute says I should

‘be doing that? Let's start with what is the CIA mandate. What

is the mandate of the CIA?
MS. CONDON: Your Honor, this mandate of the CIA comes

from two. sources. Both of them are the withholding statute

‘here. That is Section 6 of the CIA Act and Section 403-1 (1) (1)

of the National Security Act. These are the provisions that

are the withholding provision. But within the larger context

' of those two statute it --

THE COURT: Let's start with the narrative. What in

" the language of either authority tells me that I should be

@xamining the legality or illegality of the intelligence
gathering?

MS. CONDON: Your Honor, it sets forth the obligations

of the director of national intelligence, and this is Section

403, to be responsible for protecting intelligence sources and

methods from unauthorized disclosure.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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Then, if you continue on to Section 403-3, it sets
forth the duties of the director of national intelligence and
it states that the function of the diregtor of national

intelligence is to assist in carrying out the duties and

- responsibilities of the director.

In“another'provision, your Honor, it states that the

 CIA_may enigage in the collection of intelligence through hﬁman_

sources and by other éppropriate means.

It states that the CIA can co:felate and evaluate
intelligéhde relaéed to the national security and provide
overall direction for and éoordiﬁation for the’collection of
national intelligence.

It goes on in a similar way to set forth what it is
that the CIA can do.

- Your Honor'asked where does it state that the Court
mugt. evaluate the iegality, well, i; éoesn't state that the CIA
can thy engage in legal‘methods, but plaintiffs submit, your
Honor, that is implicit in the Congressional enactment.
Congress wouid never have authorized the CIA to break
preexisting law without being specific that it was intending to
do so. | |

THE‘COURT: I don't think I can speculate.

MS. CONDON: Your Honor, while othér courts have ﬁqted
that the legislative hiétory informing these withholding
statutes is not necessarily c¢lear what intelligence.sources or

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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methods mean, eveh in casesg which the government relieslon in
their briefs where the courts recognize that general claims of
illegality with respect to a specific program would not defeat
an otherwise lawful exception, those Cogfts'have still
exﬁressed reservation about the government's argument here that
the method would be subject to withﬁolding if it is unlawful,
in and of itselfl

Plaintiffé_have been unable to identify a single case
in which a court upheld the withholding of.a method_tha; waé
clearly or_gnquéstionably untawful. And I don't believé that
the government has id@ntified'any‘as wéll; Rather, the line of
cases the government'relies on‘are very different in kind.
Those cases suggest that whether or not a proéram of

intelligence gathering is unlawful would not prohibit the

- government from withholding an otherwise l@gitimate and. needed

and léwful method. And those cases, many of them arising in
the context of a ﬁerrorist‘surveillance program, the‘courts
recognize that though the.implementatiqn of the techniques may
have beén done in an uhiawfui‘way because the government didn't
obtain a warrant and didn'!t seek the approval of the FISA

court, even though that may or may not have beén.illegal; the

government was still seeking to withhold legitimate methods,

the ability to intercept communications electronically, signals
intelligence. But there was a distinction, none of the cases
that the government has cited to the Court is a matter where

" SOUTHERN DISTRICT REPORTERS, P.C. .
(212) 80%-0300
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the intelligence method itself wou&d—be clearly @fohibited by
law, énd that is thelcase here.

ﬂ TﬁE COURT: It is hard to argue on the basis that
there are no cases because there are-nd»cases dealing with
either. I havé a.réiuctance in the context‘of a FOEA
appllcatlon to base my ruling on: wheth@r something should be
dlsclosed or nct disclosed or hav1ng to define "legallty“ or .
"illegality."

MS. CONDON: If I could respond to your last comment,

both Sims and Navasky were cases that arose in the FOIA

context, and the court looked at whether or not‘the'conduct was

within the mandaté;

THE COURT: ,The‘mandate is to gather intelligence.
The Supreme Court pfetty-well -- the extension bf the quotation
to which YQu refér discusses the mandate historicaliy. It
comments that it‘was enacted shorply after World Wax IT. It
discusses that it was enacted because iﬁ was‘considered'thét
the trage&y in Pearl Harbor was based, in large part, on
d@ficiencies in American intelligence tﬁen and even during the |
course of the wér. And Congress authorized the executive to
gather énd analyze intelligence, in peacetime as well as in
wér, and noted that it had to .be improvéd.

And the couit‘goeé on to note that intelligence had to
be gathered from almost an infinite variety of diverse sources,
that there was a need to shepherd and anaiyze massive

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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information in order to safeguard national security in a

postwar world. The practical realities of intelligence were

noted by the committee. They quoted Admiral Nimitz, who was in

charge of our naval fdrces‘during World War II, and he had a

5
five-star ranking. This affected intelligence as a composite

of auﬁhenticat@d and.évaiuative informatibn*¢overing not only
the armed forces’ establishmént of a possib1¢ enemy, but also
industrial Capacity,‘raciél‘txaits, religious béliefs‘and other
related aspects. Again, Allen Dulleslwas quoted about the -
diverse nature of intelligence sources, etc.

I am not‘éble tO‘éomment, particularl? in the context
of FOIA, on the nature of iegality or illegality in-the
development of‘inﬁelligence. That has beeg_é subject of
intense comment and discussion for sometime in our nation. BAnd
I have very stréng persbnal views‘on the subjegt'as well.. But
those personal views, I think, have to be cabined in and put
into tge context of my.thoughts and thinking and aétivities as
a‘privaté citi#@ﬁ},nbt as a Jjudge. Thére is nothing that I

read in the Act that compromises the mandate of intelligencé

gath@ring. The post-9/11 world was a very harsh world. Our

fears were great that another attack on our nation was
imminent, and there was a strong effort to gather intelligence
from the kind of diverse set of sources that the Sims court

notes.

I decline to rule on the question of legality or

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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illégality in the context of a FOIA request. Tﬁe need to keep
confideﬂtialAjust how the CIA andmother governmentlagencies
obtained their infotmaﬁion is manifest, and that has to do with
the identities of the peéple-ﬁho gavelinformatién and who were
questioned to obtain information.

Sdli willlov@rrule your argument.

MS. CONDON: Your Honbr, just for the record,‘
plaintiffs’ argument‘with respect to the CIA contractors is

algso based on the Sims analysis.

TEE CQURT; Yes, I read Sims also. . Contractors were
part of what ﬁhe CIA did, and theif‘identiti@s are part of the
CIA organization and need to be protected aé well.

MS. CONDON: Thaﬁk you, your Honor.

THE COURT; Mr.‘Lane,'pE@ase go on to deal with the
issues a?isiﬁg from the fifth summary judgment .

MR. LANE: Thank yoﬁ, your'anor.

- Let me summarize as best I can what ﬁhe Court did in
camera in looking at the 65 documents that are a saﬁple of a
larger number of 580 documents that memorialize thé contents of

CIA videotapes.

The Court had before it the binder of‘65‘docum@nts

- that had been chosen. 1 throﬂgh 53 of these documents were

cables that were from a CIA field to the CIA headquarters. And

in connection with those, your Honor reviewed several documents

identified by the government as documents 17, 40, 26 and 28 as

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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well as documents that the Court chdée on its own, which are
documents‘BBF 39,.13 and 44. And after reviewing the contents
of the documents, ﬁhé Court maae a'ruling to defer to the
government's-decision'to withhold those doéuménts;in full.

The Court then went on to look at the r@mainder'of the

documents in the sample, that is, documents 54 through 65, by

reviewing a sample of those. documents, some of whiéh the

government identified and some of which the Courf-looked at.
THE COURT: By making my bwn choice of documents.
MR. TANE: Correct, your Honor.

As to one documeﬁt, that is document 59, the Court.

‘concluded that the document could not be properly withheld in

fﬁll.by-the govexnmeﬁt but asked the government to do a
1ine~byFliﬁe justificétioh of that doéument within two weeks,
and ﬁith the expgctation that informationfrom.that document
would be réieasabie. And the govérﬁmegt will do that.

As to the other documents reviewed by the Court, they

are the folloWing numberg: 57, 58,'61, 62; £3, 64 and 6&5.

And after reviewing the content of those documents.and
discussion with the government about any cléésified‘
justifications for the withholding, thé Court deferred to‘the
government as‘to the withholding of that information.

THE COURT: Are there any questions? Mr. Abdo?

MR. ABDO: Your Honéz; preliminarily, it was unclear,
based on the governmeﬁt's descriptibn of the documents

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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inifially, whether the sample reviewed by your Honor were
documents‘tﬁat described thé use of enhanced interrogation
techﬂiques‘or standard techniques of the CiA.

THE COﬁRT: Bch.

MR. ABDO: To the‘extent your Hénof'é rulings were
preliminary, we request to preséﬁt'argument about it;

THE.CQURT: vou may . |

'MR. ABDO: Your Honor, the heart of the dispute --

THE COURT: The pufpose of this‘exercise waé to give
me concrete informétioﬁ 80 I'cbul& deal with your arguments.
It was not to preclude you from arguing. I respect your
arguments. T have ruled soﬁetimes in your favor duriﬁg these
casés and sometimes.againsﬁ you, so I don't mean to pr@clud@
your ability to persuade me in any way you think I might‘bé'
persuaded.

.MR. ABDO: Certainly, your Honor, énd we appreciat@
that and‘we éppreciaﬁe your haVing taken the time to feview
th@sa.doqgmenté in camera.

With respect to the descriptioﬁé of enhanced
interrogation techniques that are contained within the
documents at issue, tﬁe heaxi of the disput@ is the CIA's
contention that it may continue to withhold descriptions of
enhanced interrogation téchniques, notwithstanding three major
events.

The first, on April i6, 2009, the President himself

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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_declé&sified the enhanced interrogation techniques and publicly

discioséd and officially ackanleag@d substantial and
excruciating_detaii about‘thé techﬁiquesy

The second event is that on Augﬁst 24 of 2009, the
government released additional documents deécribing enhénced

interrogation technigues, both in their intended and actual

'application‘on actual detainees.

And the third event is that on January 22 of 2009, the
Pregident banned the use of these techniques ahdrbanned the
enhanced-interiogation program.

_ Notwithstanding those events, the CIA maintains that

it may continue to withhold those descriptions on the basis of

a distinction that Mr. Panetta draws between abstract

descriptions of the enhanced int@rrogatién techniques and their

- actual deécriptions and use. We think that distinction is

simply false.

The OLC memos thét were teiéased in April as well as
additional documents that have beén releaééd gince provide
substantially more than abstract &etail about the enhanced
interrogation techniqugs and even go on to provide details
aboui the actual use of the enhanced interrogation techniques
and actual interrogations of actﬁal'detainees.

" Having not been ﬁresent‘at your Honor's review of the.
documents just now, I would like to implore your Honox to‘
review these décuments with én-eye towards what was containéd

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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in -the QLC memos --

THE COURT: I have done that. I first read the four

~memoranda in redacted form, and then I read the mémoranda‘again

with the material redacted uncovered. So I've done the
discipline that you want me to do;. And Idmake my rulings with
regard tb the kﬁowledge I obtained réading‘those memoranda as
well as the general kndwlédge that all of ué have had in
reading the press about these events, so I did what you urged 
me to do. |

MR. ARDO: If I might'make two further requests, your

’ Honor;‘and these relate to an event that took place after we

filed our last brief. Two additional documents we feel are
very ielevant to your Honor's review of the‘documentélare the
CIA'slbackground paper which was f@leased on August 24th of
2009. The background péper is a Decamber 30, 2004 document
prévided by Ehe CIA to the Office of Legal Counsel to assist
the Office of Legél Counsel in reviewing the enhanced
interrogation technigques. That document not 6nl§ provides a
description of each of the techniques in isclation, but

provides an exemplar interrogation from beginning to end of the

combined use of all the enhanced interrogation technigques, a

description that the background paper itself notes is "a fair
repreéentation“ of how the enhanced interrogation techniques

were "actually employed." We feel that description goes

substantially beyond an abstract description of the enhanced

SOUTEERN DISTRICT REPORTERS, P.C.
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1nterrogatlon technlques and provides what the CIA actual did,
this document hav1n9 been drafted in 2004 1ong after the
enhanced 1nterrogatlons at issue in these records took place
| THE COURT: But as a composite of a lot of different
activities with a lot éf different people, correct?

MR. ABDO:{ That 1is tfue, your Honor, but the document
howeveﬁ, provideé, in essence, all the parameters of the
enhanced, interrogatioﬁs_that the CIA might use. For exanple,
they would spe01fy the angle of incline of the waterboard that
the CIA could use, the number of inches away from the face of
the detazn@e that the water may be poured from, the numbex of
seéondé for application éf Qater, the numbér of applications
per session, the number of sessions per day, even discussing
the counter measures the CIA may.use if the detainee resists
application of the Waterboard, and going on to discuss the
intelligence éiﬁuatibn within whiqhthe CIA would use cértaih
of the technigues, including waterbdafding. We feél that those
are the very samé types of d@tails thatrwould be contained in-
theée éocuments,’ 0f course, we don't have your ﬁohor's
knowledge of those documents, not having reviewed-;hem; but it
seems ﬁniikelyrthat there are any'éddi&ional détailé that could
be -~

THE COURT: It is not the subtraction or addition of
details. It is the use in actual cases that makes-a dramatic

dlfference with the type of 1nformat10n that iz pr@sented in an

SOUTHERN DPISTRICT REPORTERS, P.C.
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exemplar. rJust the Way ybu ask me to exercise the discipline"
of actually reading the OLC memoranda before I make rulings
with r@gaﬁd to the‘concr@te'examples of particular'usés with
particular people is the samé feaéon that there is a
distinction betwéeﬁ the two.

You get a certain guality of ihﬁormation from a
compogite or an abstract or an éxemplar Or a summary, but you
‘get a diﬁfexent'quality of information in seeinglhow different
things.are used in different ways with different peoﬁl@rat
different-times, what‘sequences are ﬁsed,_what order is used;
what'evalﬁations are made and so on. Thatfs the wvery essence
of intelligence géthering. Tt is not as if a generalized
format is imposed by computérs or on a particular subject
because éllrére the sémé.

_ IE takes particular training, particular éfforts,
particular adaptations to do an effectiveljob df intelligence
gathering. That's why there are specialisﬁs involved.  That is
wﬁy they are traiﬁ@d. That is why they are-su?erﬁised. That
is why they report. That's why th@lreports are reviewed. And.
all of that is a very difficult and very important process.

I did what you asked me to do, and Ilhave come to the
conclusion.thét a district judgé in this context has to defer
to the dif@ctqr of the CIA in assegging the information.

I went through this again, also, when I wrote the long

decisgion mostly dealing with the Abu Ghraib photographs, but

SOUTHERN DISTRICT REPORTERS, P.C.
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also dealing with some CIA memoranda. And at that time, if
memory serves, the OLC memos first came up and I ruled one way
with some and a different way with others.

The attitude of the courts with regard to that Global

Explorer, I think called Glomar, was quite instructive because

even after President Carter's administration disclosed the

information, the case came up again and the courts held that

“the repetition of the information by the CIA, if required,

would be damaging to foreign intelligence sources and they

upheld the Glomar response, that is, neither admitting nor

denying if it did something like that.

One would think that after publication by the

government itself of what we were doing, it would be a snap for

a court to require disclosure when, again, there was a Glomar

response. But the reluctance of the courts to interfere was
instructive to me,‘andvz comménted on that in the decision.
Personally, I think that the courts ought to hévé a more active
role, but that's not what the law is.

MR. ABDO: If I might make one poiﬁt, your Honor?

THE COURT: I just want to sum up and end it £y
saying, the director of the CIA has made a strong

representation about the needs of the CIA in relationéhip to

its job to gather information sources, and unless I am

convinced that it_is wrong, I have to give deference. And here

in particular where we are dealing with a very difficult task

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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of extracting information from-someoné unwilling to give
information, deference is owed. We all know how hard it is to

conduct a cross-examination. It is an art in getting people to

- give information that the person may not want to give. How

much greater is the task of‘intelligence gathering?

I don't ﬁhink that I can do what you ask me té do, Mr.
Abdo, |

MR. ABDO:. If I may make onhe point with respect to the
deﬁaiis of the enhaﬁced‘interrogation téchniques and'defefeﬁce,
wé think deferencé in this caselis particularly unwarranted.
And we tﬁink your ﬁonor should_have a greater role iﬁ this case.
in reviewing the_éeclarations and‘the submissioﬁs of the
director of the CIA.

The reason we are here today is not because of these

documents being an original part of our FOIA'request. We are

‘here today because the CIA destroyed the original responsive .

documents in cOnteﬁpt of this Court's orders. We think in that
éituétion, deference is-paﬁticuiariy unwarranted, and we think
that.the recbrd‘éf this case and the disclosurés.madé in this
case make painfully clear that the Cia had.ofteh-used the
rubric of national security énd(the 1angua§e of intelligence
sources method as a pretext to withhold information that was,
in several instances, 1aterldiscioséd in one instance by the
President himself without the sky falling,;although.thalCIA had
made that prediction to‘this Court in suﬁmissions prior to

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805~0300
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those disclosures.

THE ‘COURT: I am not gbing to comment on what you say
about the sky falling of not falling. I make my.ruling in the
context of where we are now.. |

| MR. ABDO: If I may just refer to one further
décuﬁeﬁt, dbéuﬁ@nt number &5 Which yéux Hoﬁor upheid the
withholdgng of, the govermment in its briefing never offered
any justificatidn for the withholding of the one-page
photogréph of Abu Zubaydah, so wélare left with li;tle to
respond to in terms of the government's'justification for
withholding. We would either ask the govérnment to elaborate
on the rationale for the withholding insofar as it ié disﬁinct
fzom‘the withhoiding of‘the‘other documents that your Honor has
upheld.'

THE COURT: I think that the image of a person in a
photograph is another aspect of information that ié important
in inte1ligence gathering, and‘I defer in thaﬁ respect as well.

| I just wént to make another comment about what you
said before. You said something tolthe effect that'defefence
is not owed when the government has admitted thai what it did

was wrong and where there is a tendency to sometimes use

" classification as a way of avoiding embarrassment. It is a

strong argument. But the fact-thatlsometﬁing was wrong, that
it was admitted as wrong does not change the bar, in my
opinion, of deference.

SOUTHERN DISTRICT REPORTERS, P.C.
' (212) 805-0300
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Gathering intelligence has a long history. We have to

square what we do in the gathering of intélligence with who we

are as a pecpleh and I have written about that as well. For

" the first opinion I wrote in this area commented that we are a

7government of lawe and all of us have to obéy the laws, and the

CTA as well has to obey the law. But in tﬁiS'kind of a
gseparation of powers government, a judge has to be very
concerned that the carrying on of the judicial function
intefferés in a very subgténtial way wifh the carrying on bﬁ

the protective and defense function that our intélligenée

"gathering agencies have to perform. Where the balance lies is

very difficulE to‘d@termine and a very painful job of
decisionmmakingﬁ

I come to the views I @xpréssed-not_easiiy. The.agony
of decisioﬁ—making in this aiea(hgs been greater than any other
area I have faced, and I-hévelfaced very difficult problems,

also particularly in the 9/11 cases that I have to admirister.

LBut I think reading the cases, reading the tendency of the

courts, there has been a reluctance on the part of the courts
to interfere with the discretion conferred by the mandate of
the statﬁtes on the CIA.

The fact'that.the CIA has erred in destroying tapes is
the subject of a contempt proceeding that is before me in

relationship to.other judicial investigations being carried on,

" and how that will work out is not the subject before me today.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

1L

12

13

14

15

16

17

18

1%

20

21

22

23

24

25

Case 1:07-cv-05435-LAP  Document 168-4  Filed 03/05/2010 Page 29 0f 32 g

99UUACLC

If the tapes had been produced; the raticnale that I
used to defer for classificatibn‘probably woﬁld have been
operative with regard to those tapes as well. Should I apply a
different staﬁaard to verbal descriptions of what went on
because the tapes were destroyed when I probably would‘have
upheld the claséifidation of those tépés? I don't think so.‘ I
look upon the verbal.descriptions as I would look‘upon my
entire task here. Is this a fit éubject for inteiiigence
gathering and, if so, my job is to d@fex,rto the extent
appropriate -~ and that is substantial -- to the decision of
the director of the CIA.

MR. ABDO: Thank you, your Honoz.

THE COURT: Is there anything else?

MR. JAFFER: Theze is one other point that we missed,‘
and that is the argument or waiver with respéqt to a particﬁlar
individual .

MS. McSHAIN: Your Honor, that was my mistake.

THE COURT: No mistake. Qon’t apoiogize so quickly.

MS. McSHATIN: 'Thank you, your Honor. |

As we had discussed in the in cameré session, with
respect to any waiver argumeht that has been made with respect
to names of detainees, your Honor ruled --

’ THE COURT: I ruled that there wés no‘waivez, that the
reference to a name, if it is a néme - appaxently, it is a
name -- and what page is thaﬁ on? Is that page 7 of memo
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number 4, on the bottom?.
MS. McSHAIN: That's correct, your Honor.

THE COURT: I am given to understand that the name is

‘a common name, and whether that name refers to a number of .

individuals, several individuals, oné individual or no
individual is not sémething thaﬁ I am'going té pasé on. I hold
that there was'ﬁo waiver:‘and it doés not affect my rulings'one
way or another.

Unless there is more --

MR, ABDO: ‘dne Question.. We request the opportunity
to confer with‘the gé&ernm@nt with respect to how your rﬁling
on a sample of a sample should apply to the baiance éf thé
doéuménts. |

THE COURT: Let me comment on that. We Cén_identify

- the documents that were proffered to me, and the ones that T

1ooked-at..'1f you want me to look at a numbexr toda? while the
public session is going on, I am glad to do it. I want you to
f@el'satisfiéd that I have looked at enough so that the ruling
iS‘fairly reflectivé of the whole.

MR. ABDO: Your ﬁonor, we are satisfied with your
review of the documents, and we appreciate that.. We would
simply like the'opportunity to conf@r‘with the governﬁent with
respect to how your ruling would apply to the broader univexse
of documénﬁs that have been referred to as the paragraph 3

documents. .

SOUTHERN DISTRICT REPORTERS, P.C.
{212) 805-0300
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ﬁR. LANE: Your Honox, we are happy to confer with the
pléintiffs about‘ﬁhe Court's ruling and how.it might apply if
at éll as to the -- I think there are four.documeﬁts thaf the
Court didlnot éctually feview of those, from 54 through 65. . '

THE COURT: The only thing left, I think, is that the
govermmént will review the transcript-pfoduced in the in Caméra

session with an eye to making public as much as can be made

public. I will review it after the goveinment} and whatever

can be reléased into the opén fiiés will be released ﬁnd the
balance will be sealed.
" MR. LANE: Thank you, your Honot .
We will do that as quickly as:possible.
'THE COURT: If it can be done within the same two-week
span, that wbuld be good closure fdr thié entife.proééeding.
MR. LANE: Thank you, your Hoﬁor.l |
THE COURT: Thank you all. I‘appreciat@ very much the
intelligence, the application and‘zeal of all parties here..f
And although I cannﬁt gay that I enjoy making the decisions
because they are very difficult, I do respeét all of your

efforts.

SOUTHERN DISTRICT REPORTERS, P.C.
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