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11 April 2007

MEMORANDUM FOR: Director Central Intelligence
* FROM: . o dh;istophar J. Walker, Director

' P SUBJECT: . InformatiOQ»for 12.April;SSCi‘Hearing.

; ' : _ e Here is the informatién that you requésted‘

1 A catalogue of CIA wrltten Congressional.
Notlflcatlons since’ 2001 regardlng CIA renditions,
detentzons and: interrogatlons (Attachment 1)

2. A list of all Members and Staff brlefed on CIA
Interrogatlon program (Attachment 2} ‘ .

s Total- Members and Staff briefed on Interrogatlon-"
program (no BIT discu851on} = (§8)

Total Members and Staff briefed on Interrogatlon
program {includlng EITs} = .{68)

Lo 3. A list’ of all Members and Staff briefed on CIA
Rendition program 2001-present (Attachment 3}).

4, List of current SSCI lnformatlon requests to CIA,
{Attachment 4)

- Ghrdstopher J. Walker

- Attachment (s) :

. TOP-SECRET/
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TOP-SECRET/:
. " SUBJECT: 12 April 2007 Hearing
; DCT/0eAf 1 " 11 Apzil 2007
; L_ _j12 April 2007 hearing .

OCA 20607-00193

Pistribution:
. Db/CIA

ADD/CIA

AGC R

DAC without attachments:

DD/oca . ’

OCR/COS . .

p/0oca Chron -

L}
-

. CLASSIFIED
DRAFT
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- 05/15/01 .

L 7 gieunoe3av. —

(8] ) Delegation of Authoiity

10/03/01
11/27701
3713/02
(54/ 1502 (¢} Capture of Abu Zubaydah
. 05/22/02
06/25/02 '_(87 [ ] Arrest of Jose Padilla -
06/25/02.
09/25/02 | fSuccessful Raids-Against al-Qa’ida in Pakistan
11/22/02 ‘ QTS4 Key al-Qa’ida Operative al—Nashm in -
o " o Custody
06{27/03 . - (‘87 Death of Detainee in Afghanistan
11/13/03 T
01/29/04
05/12/04. - (87 " JRecent steps taken to 1nvest1gate activities at Abu
L B Gharib prison in Baghdad and related matters
. 05/26/04
06/24/04
' 07/..07/04

—POP SECRETS
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08/25/04

11/04/04

0119705

03/21/05

~04/01/05

Detention Hist

ory, Claims of Links to Iraq, and

Recantations

0406105

05/20/05

- 08/23/05.

09/01/05

03/22/06

10/06/05

10/17/06
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12/08/06 |81} Accountability Review

12/08/06

12/20/06
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v . ( “ m}] :
fnierrogation Brleflngs to the Hill - 1
. __Datd R RS Sublect - - D Cammitten - . Members -
24-Apr-2002 . |Ongolng intarrogations of Abu Zubaydah HPSCI Douglas Bereuter
L. . : { . -|Leopard Boswsll
. Richard Burr .
i _ |Michasl Castle *
; Gary Condlt
: Palar Hoekstra
{ Nancy Palost
. . . L . : Slivestra Reyes
) . 24-Apr-2002 Discussion of debyiehing of Abu Zubaydah-and: 83CI Chaimnan Bob Graham
. . . : refarances to tachniques - ™ - . ‘IEvan Bayh B
' . , T, - |Miké Dewine
, R - Rlon Kyt .
: ; Johh Rockefeller
’ Richard-Shslby .
H - s R Fred Thompsan
30-Jul-2002 [ SS5CI1 S B
7-Aug-2002"" — [Mentlon of EITS to Includs gxamples .~ S50
20-Nopv-2002 88CI
1
4-Dec-2002 | |Interrogatiori of Bin al-Shibh and . - HPSCL
. . ' 4-Sep-2002 EiTs HPSCI Chalman Goss
. .- . L .. . Ranking Member Hanman
! [ - 9-Sep-2002 ElTs SSCl * |Ghairrnan Graham ~
‘ . ' Vice.Chairman Shelby
, 27-8ap-2002 Eifg SS8CI . _|Chaimmen Graham
- - ) - j Vice Chelman Shelby

1,

7 jueuyoeIdY
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L Interrogation Brisfings to the Hlil - .
- Date * . Subjact ) Gommittes . . Members
4.Feb-2003. EiTs - HPSC| Chaltrnan Goss .
) . g K . N Ranking Meinber Harman .
4-Fab-2003 Detailad briefing on EITs" : S8C1 Chalrman Reberts - . -~
"~ 5-Feb-2003 D;talnse Intarregation Actuitios - IRPSCE Chalrmian Goss
. . ) : o T Ranking Member Harman
j0-Fob-2003 HPSGL —
27-Feb-2003 5501
1 T -Ju2003 ]
! -Summer 2003 . [ElTs HF'SC'I - |Ghalrman Goss
. ' " . Ranking Membier Harmen.
N . |SsCl Chalrman Roberts
- T Vice Chairman Rockefelier
4-Sep-2003° " |EITa HPSCI Chalrman Goss T
! o - ', Banking Member Harman _
SSCl Chaifman Roberls T
) ’ . . . . o . R .|Vice Chairman Rockefeller .
' 4:Sap-2003 CTC Interrogation Programs HPSCL- . {Chaimman Goss-
: . : . . Ranking Mamber Harihan
27-0ct-2003 S5C1 ‘. :
“3i-Oct2003 HACIDEE 7
' . 26-Jan-2004 §5C1
T EEdan2004 HPSGI “[Chalman Goss__
. N _+ |Ranking Member Harman -
§-Mar-2004 SFRC Joseph'Blden )
T T " |Rl¢hard Lugar
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i

Tings to the Hill

Cate

. ;c‘;uh[ect

* ntarregation Brles

Committes

Membears

“11-May-2004

]

HACIDEF

INone

[vague .

T 1SAC

None'

<4~dun-2004

|discussion of techniques -~

SAC/DEF

None.

RPSC] [

Chairman Goss *

13002004

Ema =

T T5J2004

|Leadarship,

" |Rarking Mernbror Harman- _ ~
*|Sen. BH Frist -

i5-Jul-2004.

NI Rdport on CTC-Program

S8C

éha&nﬂan Bobprts °

T Provided general overview ef renditions,

Viea Chalman Rockefaller

§-Aug-2004

--[SGAC

datantion and interrogation .
. - v

25-Jan-2005

HEsal-

Chalrman Hoeksira

" [EITs

__|Ranking Member Hamman,

15-Fab-2005

Leonard Boswall

IMr, Halt .

HPSCH

Handy Cunningham

questioned when is rendition usaful.”

JoAnm. Davls

Jane-Harman .

Alcee Hastings

Peter Hoekstra-

Hush Holt

Ray.lahood

John MeHugh'

Bick Renzl

C.A, Ruppersbargar

Mae Thornberry

Todd Tlahtt

.|John Tiemey

Haathar Wikson

7-Mar-2005

ElTs

S$8C1

Chairmman Robeils

Vice Chairman Rockelaller
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- Interrogation Brlefings to the HIl -
Date t Sublact - j Commitiee - Members
-B-Mar-2005 . |ElTs i SSCT1 - {Chalrman HRobarls
T R Vice Chalrman Rockefeliar
- HPECI . .. |Chalman Goss -
10-Mar-2005 HPSCE - )
16-Mar-2005 HPSCI Chalrmian Hoekstra
i . Rep. Jane Harman
17-Mar-2005 Qpon Hearing - Discusslen 3. Randitions, ISASC Sen. Hillary Clinton
L. interrogations, datalnees, and prisoner abuss . Sen. John Comiyn
] . s - Sen. Mark Dayton
' - Sen. Jamas Inhofe
' L Sen. Edward Kennedy
: - Sen, Carl Levin- -
' Sen, Joseph Lieberman .
Sen, John McCaln "
- {San, Benjamin Nelson
) Sen. Blll Nelson
i Sen. Pat-Roberls
- Sen, Jeaif Sesslons
, Sen, James Talant
N Sen. John Thune .
Sen. John Wamre ~ - .
. 17-Mar-2005 . 88CI - 7 :
18-Apr-2005 HPSCI
T-Juni-2005 85Cl-
. 30~Jun-2005. 8801 Senalar John Hockalalier

'
f

il
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: . . . Interregation Brieflngs to the Hill -
Data { . Sublect Committes Members
1-Juk2005 . HPSCI . Chairman Hoekstra
f . Speaker Dennls Hasteit
14:0ct-2005 S§CL
T4-0c2003 S56l
18-0Gt.-2'005‘ ElTs ISAG Senalor Stavens
_ R Senator Cochran
31-Oct-2005 HPSCI Aep. Mac Thombarry
Tate Oct-2008_|EITS ) SASC Senator MCain
~ 1-Nov-2005 ElTs : Sepats Majority Leader Frist -
1-Nov-2005  [Delaines Program, no ElTs! . |HPSCI ) I
B-Nov-2005__ |ERS___ - T THASC Chalrman Huniar
B-Nov-2005 ElTs o ki HPSCI Ghalanan Hoekstra
-_18-Nov-2006 ’ HPSGI Rep. Mike Rogsrs
- L Chalman Hoékstra i
4-Apr-2005 Dstaines Program, no EITs) . - Senata Majority Leader Frist ..

N

. 4.'1.
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Subjact’ -

Interrogation Brlefings to the Hit .

Viea Chairman-Rockefaller

Date Committaa * . Membsars
19-Apr-2605  [Datalnes Program, no EITs, HFSCE Mac Thambesty
i e Bud Cramer
12-Jan-2006 -, RPSCl
23-Jan-2006 Senata Sanator Gomyn
2-Fab-2006 Discussed histery of grogram, number of delainees, [HPSCI
rondition| [interrogations, regquiations, and. - .
e logal Issues '
T-Feb-2006 Discussion w/IG about Invastigations into rendition, |[HPSCI
.___.|detalnes, and interrogation practicas
15-Feh-2006 Program history, description of iacllltlsé, philosophy . THPSCT - Rebert.Cramer
and mechanics of ihterrogation planning, threshold - Ranking Member Harman  ~
{or admission, and value of Intelligence Rick Henzi, §
' Mike Rogers Ny
Dutch Ruppersberger
- s L Todd Tiahrt: ]
- 7-Mar-2006 Program history, description of faciitles, philosophy:  [SSCI '
. and mechanios of intefrogation planning, threshold = .
foradmission, and value ot intsligence
T - T .
15-Mar-2006 Status of program, slgpan&lon of ElTs, value of * SSCI Chairman Reoherts

Intelilgenca, DTA, need for new laglsiation

Evan Bayh

: %Cmi_siopharsbnd_
. [Saxby Chambiliss

Russell Féingold

Dlanne Feingtein

Chuck Hagel.

Garl Levin

Trént Lot

Barbare Milwlski

[ ..

. [John Wamer "
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. Intarrogatl.on‘Brleﬂngs. to the HIll
Date Sibject - _ [Committes Members
© 31-Mar-2008- HPSCI ' :
j i
i ..
. 31-Mar-2006 | Discusslon of jegal issues | HE’SCI .

: T5-Apr-2006 HPSCL

35-Apr-2008 ©_|Dotaines Prograrm, no ETs HPSC
) . 2-May-2008 el Heponé; implementation of IG recommaendations HF'SG! .
. . . . . -
' 8-May-2008 SSCI

t .

&-Jun-2006 HPSCL

7~Jun-2006 CTC Detalnée Program . S8CI Chalrman; Robans .
: 8-Jun-2006 CTC Detélnee Program. HPSCL -+ |Chalimnan Hosokstra i
. y ey Ranking Mamber Harman
' 11~Jul-2008 CTC Detainga Program__ 1 BEEN Chalrman Robarts
' . R + - |Vice Chairman Rockefeller

17-Jul-2006 CTC Dataines Program . v Sanate Majority Leadar Frisi,

18~JLE-2006 CTC Dstalngs Program ¢ - HPSC! | -{Hgaring .

6-Sep-2008 - [Full Detainga Program, including ElT's. : Senata Leadaship | Senators Frist and Held ,

8-Sep-2006 ' IFull Detainea. Program, InclUding E1Ts , . |HPSCI " }fisp. Haiman

B-Sep-2006 Full 8801 -

*{Full Detalnea Program, Including 13 ElTs ] 501

r——
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j .
Imterrogation Brieflngs to the Hill .
-Date Suhlect .  [Commitien Members
.- - . . I i (Wydan only no show) *
+ 6-Sap-2006- Full Detainge Program, including 13 ElTs - |HPSCI Full H!’SCI.‘ '
19-5ep-R008 - -|Full Datalnee Progmm, including 13:E(Ts Housa . Fiaps. Young and-Murtha
- . < D . " Murha did not stay for EIT
16-Nov-2006 N ] §5CL -|Eull 85CI
16-Nov-2008 HPSCH Full HP_SC!
19-Dec-2006 |Retaines Frogram’ HPSCI Rep. Reyes
~74 Fob 2067 __|Renditions Haarng - — 1550 Full Committes
14 Mar 2007 RDI Brieling, heluding EiTs - |HESC! Full Committes
y , FEEY TR Tnedaa ElTs.__ 5501
T 9-Apr-2007 lincludipg EITs . {SSCL- -
. T
i
1.,:
. i -
T
H
' He
5 .
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] Date

- -Mamb‘erh .

T4 March 20071

%8 March 2007 -

3 Way 2007

7 Commiftee .

HPSCH

Douglas Berauter
Richard Bufr -
Saxby:Chanibliss

- |James Glbbons
+|dané Harman

Aloge Hastings
Pdter Hogkslra
Aga Hutchinson -

" |Norman Sisiky

S8CI

Richard Shalby
Evah Bayh _
John Edwards
Bob Graham. |
JJoh Kyl -

" | Richard Lugar
| Pat Roberts
* | Jekin Rocketalier
*| Hon Wyden

"HPSGI

Sa:{ford 'Bisl;op
James Glbbons

TAlees Hastings

Naney Pelosi -, ¢
Coliln Paterson -
Douglas Berauter
Gary Condlt

-, Tim Rosmer «

e

JSEyy |
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.

Data’

“Subleci

+ _Committes

= Memmbefs .

15 Mar 2002 -

19 Mar 2006

19 Ju1 2002

. 25.Ju2002

" 36-Jul2002

. 30 Jul 2002.

"5 Aug 2008

5 Sep 2002

16 Sep 2002

19 Nov 2002

L

~APSH

Tln Roerver

—sa

554

. S80]

-

TTe]

S5C1

Apsal| -

© 580l
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ToHIL |

i

Date

“Subject

: Cé‘mmlt!ee

MEmbars

“20.Nov-2002 _

20-Nov-2002

4-Dec-2002 -

ssoif. -

5501

Int'arrogauop of-Birj al-Shiby :

. -
A,

HESCI

5-Feb-2003

Detaines Intefrogation Aoiviios

—HPSCI

" Chairman Goss

' Rafiking Metnber Harman

THTeb-2008.

OB-Tuly-2008"

“G4-Fop-2004

" §s0t

| gsar

HAGID .

g




1

'C05470331 .

1 .

SRS E—

Dale *

'.."-Subi'h'ct T T

" Commiitee

““Members

06-May-2004.

HAG/MEF -

 Young

JVisclosky

“Tahrt
‘Sabo

.| Cbay

Muritia

- IMoran’. |

{Hobisan
iDicks

" IBonilia,

Lawls . -
Wicker R
#Emelinghuysen

aSep 2003 [

CTC Interrogation Programs| - :

: HPSCIY. .. Chalrman Goss

3 Fiériking Metiiber Harmhan

T1-May-2004

15-Jul-2004

© .16 Raport an CTC Program
H L L .

[ WACIEF] " None
T .8SCl

i C.ﬁa‘irman’ﬁubans

26-Jur-2004

“37-Oct-2004.

"ssel -

“Vice Chalrmap Rockefeller

"E501
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7 BRIEFINGS TO'HILL. ..

-

Data

lSubfé:cl N

.. Committee. L

Membars

~§-Dac-2004

31-Jan-2005

. <501 i

1-March-2005

Brieflng on rendlticr authorities .

E l_-.lPSCI

“B-Mar-2003

9-Mar-2005

30-Mar-gOO5

5501

Robers

S50l
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B3

t

Subjeet . .

T Committes

: Menﬁi:‘e‘fs

Dejainee Prograri, io ElTs

HPSCI

" Analyligal and logal aspec] of
- renditlons/detentigiis/ntétiogations

~Senate ’ '.'M.ajbi'lty Leader Frist}

“HESCH

‘Pengiliens. delantion, debrlefing SMO brell

. L] )

“HPSCI

Mac Thomberry

Randitions-and Detaines Programi’ .

HPSCI

- E50]

HAGIDER

HPSCI

~HPSCI|

Bud Cramer,

Young .

i . Date
: 1-Mov-2005 |
4-Ap_r-i005
\ 6-Apr-2005
. 14-Apri2005
: .
: 15-Apr-2005
25-Apr-2005
3-Ma3{-2005
4- May-2008:
5-May-2005
16 May-2005 -
39-June-2005
i

g g. ;

HAG/DEE . _
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] e o7 U [ |eRTEINGS TO R, - '
- . L R . .. . )
. Date | X ’ .S'ub[ect K Co‘mmitfee-,-d R " .Me'r"r'-l-ber's =
'28-Juné-2005 ] I . Wamer
: : " Feinsteln
L. Halch-
- . ’ L it ) : +Hagel
R . L N . Aobarts
: B .- . " Rocketaltar
o Lott
DeWine
— Bond -
30-Jun-2005. .- : PR .
) HPSCT dwilsen .
T | Auppersberget
‘|Holt . .
: ‘Aagers . .
, Gallegly .
' - [Davis
: N ' Y % Thorberry
Do - Td-Juiacas . 5561 .
"5-Sep-2005 ' 5507
4Oct a0 B
JF i
! AL
S L
g . :
. . o | )
i
!
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.Date . .-S;.lbja—'et' 'Com:.'nlﬂee B = —“Mé'h-rba'rs.‘- ._‘
" 01-Nov-2005 . HPSCl 2 P
: 73-Dec-2005 HPSCL
v és-.ia'n-eéoe ) “Fobarts _- ]
' . : ' S5¢l - Rickefaller
: 2-Fab-2608 HPSCI T
! ] NI
' ~ 7-Feb-2000 FPSTH
~15Fob-2006 ] Thormbery| -
. s Robert Cramer
TTr
'c"-:.- ,
¥
i'l
D
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- # - .t T e
e I:)BRJEFINGS TOHREL - - .
Date o' :Sublect - R . _Comimitlee . ‘Members
16-Fab-2006 - DGIA dlscusseq HPSCH Rogers
. - . - Rlenzi
. Core fvicHugh
Rupperisbarger-
. : Wison
: .. Davis
- -, Huoit
" Thofnberry,
Harman
: Evarett
" Cramer
. ' . Tierney
Tlahrt
- -©_ .Peyes
Aanking Membisr MHarman
Rick’Renzi
h' . Mike Rogars
N Dutch Ruppersberger
L . . AN R RV S Todd Tlahrt
1 Mar.2006 Intelfigence Refortn gnd-Terrorism Pravention Act| - - ) .
: : (DN defer-question to DCIA) |
ot :
- . . _ N - . - _ B
7 Mar 2006 Baickground on Detaiwhi Program, Clariflcation - SSCH
: ' betwehr] and ddtalness | . :
du
’;:' -
i
i
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Date

T Sublect . T

7-Mar-200$:

j_Com'ml't‘t’e.‘e- =

. Members |

Pragrat history

-philasaphy and machanics of Tnterrogatlon| -,
planning, threshoid lo;‘.admisgio'n. and value of| . -

intelligence |-

S5

*

© 15-Mar-2006

T20 May 3008,

- 31-Mar-2006

S

E ‘Chairman Héberts

Vice C_halrrhan_ﬂlnckefaller

Evan Bayh

- Ehristopher Bond
Saxby Chambliss
Russell Felngold
Dianhe Falnstaln
Chuck Hagai

“. Garl Levin

. Trent Lott
Barbara Mikulski
John Wamnar

88CH

HPSCI
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Date . N Sub}'ect Commlmaa ; Members
31-Mar-2006 D|scussmnoi IBgal issuas HPSCI T
o i B .
. 12-Apr-2006 HPSG_I i
[N
19 Apr 2006 "SS0] -
25-Apr-2008 - Détalhee Program, no ElTs HPSCI|
L :,- T s
2—Ma§r-2oos IG Hepoas, lmplementatmn of 1Q. 'HPSCI ;
. : . racommendatlons :
B-May-2006 Eel p
12 Ma’y'aﬂbﬁ - Hand Delivery of €TC and {G comments on H}ssbl. . - )
. HPSCI draft Report on randmon. detamaés. .. . 1
interrogations i :
17-May-2008  [I@ provides stalf with-feedback on tha. HF'SO‘,I draft] HPSCI
" report on rend]ﬂon; detainess, intercogations o
i}
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.

" Date

T S —

G-Jun-2005

7B Jon 5006

18 July 2006

19 Jul 2008

TAug 2008

0 Aug 2008

75 Sep 2008

19.Sep-2006

Commities

Mermters . -

ARSCY

~ HPSGI|"

~RAGDER"

BAC/DEF

=

TSSCT

Full Batelise Plogram, including 13 ElTs}

"~ HPsCl

", Housed -

‘Reps. Young anit fMurtha

L

Murtha did not stay for EIT
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EAR)
H

i

. Date

- "Membars -,

25 Sap 2006

1‘.'7 Qct _2095

Sablect K Cdmmlfte-.;_.

SSCIf*.”

16 Nov 2006 *

G

I _Pal Fi‘né:em
Mike Dawine
Qrrin Hatch

.21 Nov 2008

B Dec 2006 -

ssCI|

Jéhn Rockefeller]

HPSCI

wr

KUY

o .'3‘1. 1'

_u-‘
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Data

T

Cummtﬁsa .

11 Dec 2006

1% Dec 2008,

" 19:Dec-2008

14 Fob 2607

_Handiiions Hearing| -- '

HPSCI]

: Mémbars

“=3500

“THESGIT

) Rep. Reyes

)

..'FLI" Cdmmlite;‘a

14 Mar2007

. RO Briefing, Including EMs

.. BPsCl

T Full Comhmilttes

.




;CO5470331

. §SCI Requests to ClA
: .Descrip'tlon # Questions Due Date .- Statirs .
1] nfa_ 4/3/2007-_|DoD-will.provide franscripts
| 2| 1 4/9/2007__|with NCS/ORMS _
3 1 4/3/2007 _ [with ODNCS
4 2 411112007 _|Being worked
. 5 1 4/12/2007_|On schedule
. 8| - 16 4/13/2007_|On schedule
. . On schadule, but will require
[ 7] 117 4/13/2007 _|ON! coordination - '
| 8 na | 4/15/2007 |On schedule -
| 9] 23 4/16/2007 |On schedule
" 10 40| 4272007 (On schedyle
. L] - nfa_ '.none.givgn -
 12] 3 none giveri_{Response being-ﬁna'lized{
a8l 15 none given .{Being worked -
- |14 2 1 none.given |Being worked
.—“ : ' . -
) _15T 42 - 4/11/2007 _{Sent '4/1_1/07
6 63 | 42007 _|Sentasttior
Pl ann N R Y T T e e T
117 wa_ none given [SentdM1/07 .
. CL Sent 4/11/07 with interim Jetter”
- | 18] 28 " 41212007 _|sent 4/0/07
19 _na 4/10/2007 [Sent 410/07.
" 2] 2. 471172007 | Seni 4/9/07
) . Completed with briefing on
21 1 - | dmi2007 |disjor .
| 22| 17 4/5/2007__ |[Completed

—
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e e 900060643
: Monday, o7 06, o '
T g ST copmwomag, L - (b)(5)
. DOC 22
TOPSEERET
HANDLE VIA o CHANNELS 30 Noverber 2004

!  Memorandum for the Record N
; S _ - KEY: ¢2004-00730 -
EVENT: MEMBER BRIEFING . DATE: 0713/2004 TIME: 14:15 _STA’I'US: COMPLETED'
PLACE: H405 CAPITOL : ‘ o :

FOR: . HPSCI '

"SUBJECT: INTERROGATIONS

ATTENDEES: . 4 , :
ASSOCIATION - '-'NAME : . ~ ROLE "
) DCIIIOCA MOSKOWITZ, STAN . : . SUPPORT
DDO 0 . PAVITT JAMES (IIM) - ' "~ BRIEFER
| . S ' SUPPORT
“6C MULLER, SCOTT ' BRIEFER . .
JHPSCI . GOSS,PORTER (R-FL] ' CHATRMAN
“BPSCI HARMAN, JANE [D-CA] SRR REP = . .
HPSCI . " - o STAFF S
HPSCUSTAFF | ' o STAFF. . .. .07
1G ' HELGERSON, JOHN o BRIEFER
‘ ' . SUPPORT
Execntive Summary:
Summary Text:

(S) This briefing was at the request of DIOCA There were three purposes One was for the IG to present his recent
report on interrogations and to answer questions. The second was for an update on the status of the interrogation
process. The third purpose was to allow the-General Counse] to inform them of the legal and pohcy 1ssues that had )
recently arisen and-give an appreciation of whcrc all that stood,

. TRl ] DIOCA began the meeting by outlining the three purp'oses of thc meeting. The IG then
briefed his report.. He said that at first much went right with the debriefing and interrogation program, although the
program was put together quickly.’ (He briefed from the paper attached.) He said that there was considerable
substantive suecess; thousands of reports had been written; interrogations had led to the exposure and defeat of terrorist-,
cells and terronists:- Chaitan Goss' asked how many of the reports were “strategic” and how many were “tactical”, -~
The IG indicated he was not sure, Ms, Harman asked when did we begain using “‘enhanced techniques.” The pDO
responded that it began with Abu Zabayda. The IG indicated that the interrogations were legal, including the use of

‘enhanced techniques. The General Counsel said that the effort was working effectively under the DOY 1 August 2002 -
metho which was the legal foundation for the debriefings and initerrogations. The IG indicated that the ! August memo
did not address Article 16 of the Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, AThé article 16that required signatory Sstates to prevent in any tesritory subject to their jurisdiction acts
of cruel, inhuman and degrading treatment or punishment not amounting to torture. The question was whether CIA’s
]use of the ehaniced techniques would transgress U.S. obli gations under Article 16. The IG indicated he was also
- bothered in lhat thé POJ 1 Augnst document did not address interrogations as we carned them out, He sa1d that for the~
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most part r___‘[ndl .+ Metainees were well handled, except for the eventin November 2003 in'which a
CIA officer brandished a handgun in front of a detainee. He indicated that-was the event previously reported to the

- Chairman and Ranking Democratic Member. The DOJ, the IG indicated, took no-action on that case, It was alea trye
that none of the detainess who had died had been subjected to the enhanced techniques.

o ‘The w33dlitate] that df -
deaths were communicaied to the two ponmﬁ;tees--l '

L , ' | TheC—Jdeathin ... -
Arghanistan]___ lin which David Passaro, a GIA coatractor, was involved. Passaro was recently indicted . -

on four counts of assault. He allegedly beat a persor who subsequently-died. It took a period of time for DOJ to move
to the indi¢tment because people who needed to be interviewed . were scattered. The IG said the common link in these
cases is that the Agency officers lacked timely guidance, training, experience and judgment. :

(s _1} The IG-then tumed to the waterboard issué, He said that thiee peoplé had been o
interrogated with the waterboard. On one, the IG felt it had been used excessively, beyond what the IG thought was the -
agreement with DOJ, Khalid Sheikh Mohamimed (KSM) got 183 applications o |Thc  [C
indicated the guidance in cables sent to the field evolved over time and that the guidance did not get to everybody who

was involved in debriefing interrogations. 'In January 2003; the DCI issnad puidanoe. scven months after the first
- debriefings began. and addressed anlvthose detained Harman asked if we weré
talking about the ____ _| She: asked why the DCT guidance was late. The IG indicated that guidance had
gone out earlier, but the real guidance-was in J anyary of 2003. The DDO explained that after 9/11 “we were thrown =~
into & fury of activirv.” There was lots of confusion over interrogations, the enhanced program, and what N
authorized. A for instance, no one was-authorized to do interrogations, This was also true af &

He indicatéd that-every instance of wrongdoing was promptly reported and investigated by the IG. He said there was

Eg_ins_mm_o_[gm 1G: beirig kept in the dark.

. reaction to the Attorney General's seeming withdrawal of an earlier opinion that enhanced interrogations did not
*“shock the conscience™ and that the techniques, therefore, were constitutional.

_ |The-Chairmen asked whether] _ had stood down in their

activities, The IG said no. Rep. Harman noted that the| . Hid not specify interrogation and

only authorized capture and detention. Shie asked whetfer we had questioned detainees before the [~ |
The GC said yes, but no enfianced techniques had been used before Abu Zabayda and.there was

_ : Abu Zabayda aid enhanced techmiques which started in August 2002, In August 2002
there was a lengthy unclassified opinion by DOY generally discussing interrogations. In a separate and classified
opinion addressed to John Rizzo, OGC, DOJ ¢oncluded the'ten specific CIA techniques, which included the .
waterboard, were legal for use with Abu Zabayda, | , : |
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(SQ The GC laid out the legal analysxs The Attumcy General had consxstcntly adwsed the NSC Pnncnpals that the
CIA technigies did not violate US statutes, met all obligations under the treaties, including Article 16 of the Torture
Convention, and would not violate U.S. constitution standards were those standards to apply to‘aliens overseas. But fhe
AG's willingness to stand behind these pror statements changed after DaJ'sthe lengthy unclassified legal memo on '
interrogations leaked and aftey the Abt -Ghurayrabib scandal. CIA is now seekihg to have Dol reaffinm it prior written
opinion that CIA's techniques doid not violate the torture statute, and to issue a new written opinion on Article 16 of .
the Convention Against Torture and U.S. constitutional standards, At the samé time, CIA is seeking renewed policy
approval from the NSC Principals to continie using the enhanced interrogation techmqucs

e IYIOSROWITZ,
Director of Congressional Affaws
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- Memorandum for the Record - KEY: C12003-00086

EVENT: MEMBER BRIEFING DATE: 02/0472003 TIME: 10:30 STATUS: COMPLETED
PLACE: 211 - * HART ~
FOR: Sscy.
SUBJECT: SENSITIVE NOTIFICATION
ATTENDEES: . ) :
ASSOCIATION NAME ' : ROLE
C DCYOCA . MOSKOWTIZ, STANLEY -
DDO . PAVITT, JAMES (JIM)
‘ IGC . ' MULLER, SCOTT : .
sscr ROBERTS, PAT [R-KS$} L CHATRMAN
SSCI STAFF
_ SSCUSTAEF 3 ' '
Executive Summary:
Summarv Tert: . ) ' :
(P | Thisbriefing for Senators Roberts and Rockefeller took place in SH211 from 1030 to 1210°0n 4
February. Rockefeller was unable to attend ; he was to be briefed by his principal staffer ‘The purpose of*

the meeting was ta brief the Senators in their new capacities as Chairman and Vice Chaioman on our "enhaniced

. interrogation techniques”. The briefing was to be similar to that given to their predecessors Seriators Graham and’
Shelby. Before the meeting could be scheduled, two events occtired about which the Senators needed-to be informed.
These were , in chronological order, the awareness of senior offficers, to include the General Counsel, the D/ QCA ,
and the DCY/COS that tapes had been taken and retained of ghé interrogation of Abu Zubayda and , in Jate December
2002, the inappropriate "interrogation” of terrorist operative Nashiti by CIA officers. All three subjects were briefed

inconsiderable detail to Senator Roberts and staffers

(TS| The fixst part of the briefing by Pavitt aqd-|:described in great detail the importance of the.
information provided by Zubayda and Nashiri, bath of whom had information of on-going terrorist operations,
information that might well have saved American lives, the difficulty of getting that information from them, aund the
importarice of the enhanced techniques in getting that information. Both Zubayda dnd Nashiri were described as founts
- of useful informatidn, even though it seems alear that they have not, even under enhanced technigues, revealed
evervthing they know of imonrtance | ‘ 1

TPS{____ ] ‘The enhanced techniques were described in considerable detail, inciuding how the water board was
used. The General Counsel described the process by which the techniques were approved by a bevy of lawyers from the-
NSC, the Vice President’s office and the Justice Départrent, including the Criminal Division and the Attorney General
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who cpined that the tcchniqucs were legal under US. law.

(TS[:] The Scnator was briefed by Pavitt on the events surrounding the mappropnate * interrogation* of
Nashiri. These included the cocking of a pistol (reportedly unloaded) near his blind-folded face, and the brandishment .
of an electric hand held drill (at this, Senator Roberts winced). Pavitt spoke d;spmngly of the actions of the officers
who violated guidance and stated that he had asked for the Ins;:ector General s investigation , of which the SSCI has
receritly been notified. \ .
ﬁ‘Sf‘:_j Pavitt and Muller briefly described the circumstances surrounding the emstencc of tapes of the
Zubayda debriefing, the inspection of those tapés by OGC lawyers, the comparison of the tapes with the cables
describiing the same interrogations. According to Muller, the match was perfect and - . who did the review was
satisfied that the interrogations were carried out in full accordance with the guidance, Muller indicated that it was our-
intention to destroy these tapes, which were created in any case as but ai aide to the interrogations, as saon as the
Inspector General had completed his report. (In a subsequent briefing to Congressmen Goss and Harman, Muller said
that the interrogators themselves were greatly concerned that the tapes might leak one day and put themselves and their
- families at risk.) Senator Roberts listened carefully and gave his assent, \

(‘ES:E‘_::!) Throughout the briefing Senator Roberts posed no objection to what he had heard. It seemed clear
‘that he supported the interrogation effort.

(TSl:l Roberts': - asked me whether I had "taken up the line" the Comrmttee %, actually Senator
Graham’s, late November rcquest to-undertake its own "assessment” of the enhanced interrogation. 1 explained to
Senator Roberts the dialogue Thad had with , and our responce that we would not support reading another
staffer into the program nor allow. any staffer to review the interrogations in real time or visit the clandestine site where
the intesrogations were taking place. Quickly, the Senator interjected that he saw.né reason for the Committee to-
pursus such a request and could think of "ten reasons right off why it is a terrible idea" for the Committee to do any
such thing as had been proposed. Turning to. » he asked whether they thought atherivise and they
indicated that they agreed with the Senator. : o
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Sublect: §5U -hour brieting now on tor this aftemaon 2-5

F¥1, Apparantly learning the briafing with tha VP had been moved to lomotrow, the SSCI {unclear exactly °
who} Is calling for a 3-hour brlefing this afiérnoon on the detentlon/interrogation/rsidition program. it only
makes sense 1o have the same sotof brigfers cover all these matters, but that will complicate: preparing
the DCl fot tomorrow. { [going to call one of the DCI EAs for guidance. ©

Glven the scope of the expacted 3-Hour sessioﬁ} should be representad as well, -
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TOPSEGRET = “NOFORNS 4%
'Ci assified: Statement for the Réi:o;d
. Senate Select Committee on Intelligence

Genieral Michael V. Hayden _
Director, Centra Intelligence Agency

12 APRIL 2007

- (U) Thank you Mr. Chairmanand members of the Committes, -

CPSﬁ ’ ANE) On 14 February 2007, we discussed renditions, one of the key tools the

Centrai tntelisgence Agency vses in thie Global War on Terror; today, I have come to speak with

you ip more depth about a related program, our detention of key members and associates of al-

. Qa’ida. The Committes may remember that [ have spoken with you in some detail on the subject
of the CIA Rendition, Detention and Interrogation program in Septemiber 2006. '

. authonized by the .~ : ) ind established in
the wake of the March 2002 captute of senior al-Qa’ida lieutenant Abu Zubaydah, expainding en -
my oral remarks with details about the history of the program, the safeguisrds we have built into
it, the reasons CIA is best placed fo manage this high value detainee interrogation and debriefing

-effort: - 7 7 S '

(j3877 [NFT This-Statement for the Record will focus on the detention program

-

s 'INF) History of the Detention Program --
@SIr . ¥ AsImentioned in my 14 February statement on the renditions program, ix_i

- the wake of the 11 September attacks on this country—which represented the most devastating
- single assault on our temmifory in the nation’s history—the President directed all agencies of the
_US Government to work to assure that no such barbaric act could happen again. The

 was not until tlie capture of key al-Qa’ida lieutenant. Abu Zubayﬁail in March 2(502:t,hat the
need for a CIA programi became clear. Abu Zubaydah was an upand-coming lieutenant of




Usama Bin Ladm (UBL) who had intimate knowlcdge of al-Qa'ida’s current opcratmns
personnel, and plans. Becausé of the importance of his information to protecting the United -
States, it wasnecessary for US officials to interrogate Zubaydah to ensure that: 1) the US .
Govemment had timely access to actionable intelligence, 2) all US Government intelligence,
homeland security, and law enforcement questions were askcd 3) there was no filter between
: Zubaydah’s information and the US Government.

¢

Y LNF/ While FBI and CIA continued unsuccfssfhlly to try to glean information
from Abu Zubaydah using established US Government interrogation techniques, al] of those
. involved were mindfu] that the perpetrators of the 11 September attacks were still at large and, -
accordmg to available intelligence reportedly, were actively working to attack the US Homeland -
- again. CIA also knew from its intelligence holdings that Abu Zubaydah was vnthho]dmg
information that could help us track down al-Qa’ida leaders and prevent attacks. Asa result,
CIA began to develop its own interrogation program, keeping in mind at all times that any ncéw
" interrogation techniques must comply with US law and US intemational obligations under the
1984 UN Convenl:lon Against Torturc and Other Cruel, Inhuman and Degrading Treatment or
Punishment. -

' (IP{' ZNF/A handful of techmqucs were devcloped forpotcntlal use; these techniques .
are cffectwe, safe and do not-violate applicable US laws or treaty obligations. In August 2002, -

CIA began using these few and lawful interrogation techniques in the interrogation of Abu

_ Zubaydah. As stated by the President in his speech on 6 September 2006, “It became clear that

_ he (Abu Zubaydah) had received training on how to resist interrogation. And so the CIA used an -

altematwe sct of procedures...the procedurcs were tough, and they were safe, and lawful, and

necessary.”

D Pnor to using any new tcchmque on. Abu Zubaydah, CIA sought and obtainéd from the
Department of Justice an opinion confirming that none of these new fechniques violated
US statutes prohlbltmg torture or US obligations under the UN Conventaon Against

Torture
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| 30 H:ove.r.aiae_r 2004
Memgrand forthe Record wy; Croonaisay

'EVENT: . STAFFBRIEFING ~ DATE: 05/10/2004 TIME: 17:15 STATUS: COMELETED
PLACE: - 119  DRERSEN | L
FOR: SAUDER o ' i

- SUBJECT: INTERROGATIONS

ATTENGEES: : .
ASSOCIAYION ~ NAME = S ROLE
. DCWOCA MOSKOWITZ, STANLEY .
“ec MULLER, SCOTT- - -
“SACHDER - [ ' ' - STAFF
- SAC/DEE - . - _ . STAFP
. SACDEF : STAFF
© Execafiva Sammary: | ' ' '

W On 10 My 2004, CIA'S Generdl Counsel outhined for the staffers the Tegal regimen st dlatated our

intecragation petivities that principally arase from the Geneva I apd IV agreements, Hia desuritied the.
 differences between the two (ieneva agreeinents as they pertained to dtustion. Hehitfidted that  Cha

was following Geneva, and in fact that some of ourmles might be described as more strmgent than Genevd requited.

- The Generdl Counsel had previously received Whito House conctrencs to acknowledge that, “ith rosbott
counterterrorism, : : whidli was approved by the ‘White House y
and the Attornsy General. These were deemed lawhid and wele not stricuty under the Geneva agreement. He indiated

" that the Chainmen and Roaking Members of the Senate and House Intelligence Committees had been briefed as well ag
staff directors, but those ars the only Members/staff of Congtess thiat had been briefed. .M.~ Indicated that he
would pass on the details of the General Connsel’s brifing to his principal, Sen. Inouye, * '

Stanley M. Moskowitz
Director of Congressional Affairs

' "Distribirfion: _
1 “DAC (Official OCA Record) - E
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Central Intelligence Agency

Washingion, D.C 20505
OCA 2005-00241
8 June 2005

© M.

Minority Staff Direcktor

Select Committee on Intelligence
United States Senate

Washington, D.C. 20510

Dear

). Enclosed are responses to guestions posed by you and
other staff members of your Committee during the 15 April 2005
Counterterrorism briefing. Oux response to Question - relative
to the Interagency Intelligence Committes on Terrcrism (IICT)
will be forthcoming.

Because of the sensitivity of the informatiom, access
should be limited only to those individuals-on your staff
briefed on this compartment.

1€) Should you have any questions regarding this matter, .

please do not hesitakte to call me or contact ) of my
staff at ’

Sincerely,

Joe Wippl

Dipeccor of Congressional Affairs
" -Enclosures

cc: Mr.

JENTIAL When Separated

from Enclosures
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Question 2. Why were these statements/claims declassified for
. use in the wvarious speeches cited in the Congressiocnal
Notification if there was no c¢orrobation of the reporting? Who
authorized the declassification of this material? Who made the
declision to use this uncorroborated reporting? '

Response:
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Question 5. One of the briefers said that lying is a detainee.
Strafegy; as are allegations of toxture, asd that this is in
their Training Manual. Please provide details via répqrting,
-finished intelligence, oxr provide a copy of this portion of the
Training Manual. ' : . '

Response:
Qﬁ) The Training Manual can be found on the. Internet in varioué
locations, one being the Department of Justice website. The

address to the specific page is:

http://wWw.usdoj.gov/ag/trainingmanual.htm

{The search term "al Qaeda Training Manual® can be used to get to
-Fhe manual once you are on the DOJ website.)
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Response:

(U) Responée will be forthcoming.
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Ques.t:.:.cn 9. Please provide copxes of the DoJ opinions provn.ded
to CIR on issuwes such as renditions, deta.n.nees, and
1nterrogatlons—to include how to interpret Axrticle 16 of the
International Convsnt:.on Agalnst Torture. If we ca.n.not provide
copies, please provn.da dates for the array of opiniéns so that
SSCI can ask DoJd for them.

Response:

(,U'f. In order for the 8SCI to have rthe most current opin,i{:;n,
please make this request directly to the Department of Justice.
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'Classiﬁ'edj Statement for the R'ebo;d 4000012

. Senate Select Committee on Intelligence

General Michael V. Hayden ,
Director, Central Intelligence Agency

12 APRIL 2007

. (1) Thank you Mr. Chairman-and n;e:nbers of the Comumittee. -

CPSﬁ ’ ANF) On 14 Febrary 2007, we discussed readitions, one of the key tools the
Central tntetligence Agency uses in the Global War on Terror; today, I have come to speak with
you in more depth about a related program, our detention of key members and associatés of al-

. Qa’ida. The Committez may remember that [ have spoken with you in some detail on the subject
of the CIA Rendition, Detention and Interrogation program in Septeniber 2006.

87 %) This Statement for the Record will focus on the detention program
. authonzed by the *~ : ) : and established in
the wake of the March 2002 capture of senior al-Qa’ida lieutenant Abu Zubaydah, expanding on -
my oral remarks with detailg about the history of the program, the safeguirds we have built into
it, the reasons CLA is best placed fo manage this high value detaines interrogation and debriefing
-effort: =~ ' '

(rs77 'I¥F) History of the Detention Program -
ety : /N’Fj As I'mentioned in my 14 February statement on the renditions program, in

.. - the wake of the 11 September attacks on this country--~which represented the most devastating
- single a_séa’ult on our terrifory in the nation’s history—the President directed all agencies of the
US Government to work to assure that no such barbaric act could happen again. The

 was not until te capture of key al-Qa’ida lieutenant Abu Zubay&éh in March ZéOZ:t,hat the
need for a C1A program became clear. Abt Zubaydah was an up-and-coming lieutenant of




Usama Bin Lachn (UBL) who had intimate knowledgc of al-Qa'ida’s current opemtmns
personnel, and plans. Becausé of the importance of his mfonnanon to protecting the United -
States, it was necessary for US officials to-interro gate Zubaydah to ensure that: 1) the US .
Goveriment had timely access to actionable intelligence, 2) all US Government intelligence,
homeland security, and law enforcement questions were askcd 3) there was no filter between

. Zubaydah’s infopmation and the US GﬂVemment

.

v /M) While FBI asd CIA contimued unsuccessfully to try to glean information
from Abu Zubaydah using established US Government interrogation techniques, all of those

. involved were mindful that the perpetrators of the 11 September attacks were still at large and, .
according to available intelligence reportedly, were actively working to attack the US Homeland
-+ again. CIA also knew from its intelligence holdings that Abu Zubaydah was \mthholdmg
information that could help us track down al-Qa’ida leaders and prevent attacks. As a result,

CIA began to develop its own interrogation program, keeping in mind at all times that eny new
 interrogation techniques must comply with US law and US international obligations under the
1984 UN Convention Against Torturc and Othcr Cruel, Inhuman and Degrading Treatment or
Punishment.

- (:Psff- }P(A handﬁﬁ of techmques were developed forpotennal use; these techniques .
are effective, safc and do not-violate applicable US laws or treaty obligations. In August 2002, -
CIA began using these few and lawful interrogation techniques in the interrogation of Abu

~ Zubaydah. As stated by the President in his speech on'6 September 2006, “It became clear that
~ he (Abu Zubaydah) had received trining on how to resist iuterrogation. And so the CIA used an -
alternative set of procedures...the procedures were tough, and they were safe, and lawful, and | '
necessary.”

B Pnor o using. any new techmquc on, Abu Z,ubaydah1 CIA sought and obtained from the
Department of Justice an opinion confirming that none of these new techniques violated
-US statutes prol:ubltmg torture or US obligations under the UN Conyvention Against
Torturc

TMI[ | MOFORN/ JIMR/
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o As CIA’s efforts to implément these authorities got underway in 2002, the majority and

minority leaders of the Senate, the Speaker'and the minority leader of the House, and the

. chairs and ranking members of the intelligence committees were fully briefed on-the.
interrogation procedures. - ) ~

+  After the use of these techniques, Abu Zﬁbaydah became one of our most important
sources of intelligence on al-Qa'ida, [

: CPS% /NF) The Procedures Governing the Interrogation Program
. @Sﬁ : " J/¥ES The CIA interrogation program from late 2002 until the passage of the

_ . Detainee Treatment Act inn 2005 includéd the use of 13 “exceptional interrogation techniques”
* (EITs) derived from the Departrient of Defense's SERE.training program, which is used to
prepare US servicemen for possible capture, detention, and interrogation in hostile areas.

» Allinterrogation sessions in-which one of these lawful procedures are authotized for use
must be observed by non-participants to ensure the procedures are applied appropriately
and safely. These observers are authorized to terminate an interrogation immediately
should they believe anything unauthorized is occurring.

« Any deviations from approved program procedures and practices are to be immediately -

-réported and immediate corrective action taken, including referfal to CIA’s Offico of the
Inspector General and the Depaitment of Justice, as appropriate. - :

(U) Shortly after 11 September 2001, the majority and minority leaders of the Senate, the
Speaker and the minority leader of the House, and the chairs and ranking members of the . . -
intelligence committess were briefed on:

« Briefings to the chairs, ranking members, and majority and minority-staff directors have
been provided on multiple occasions since that time, and in the fall of 2005, in '
connection with discussion on the Detainee Treatment Act, several other members were

' briefed on the program, including the interrogation procedures. -
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+ The Department of Iustlcc (DOJ) has reviewed procedures proposed by the CIA on more

- than ong occasion and detennmed thcm to be Iawful

» The program has been investigated and audited by the CIA’s Office of the Inspector
General (OIG), which was given full and complete access to all aspects of the program.

(ll’ﬁ { _ @Fﬁ Beneﬁ't's of the Program: C‘apt-uriﬁg Terrorists, Saving
Lives . ' : _
' gSf//r ' f,}?l‘)/-Sincc the 2002 inception of the program, high value detainee reporting,

has become a crucial pillar of US counterterrorism efforts. CIA assesses that a significant

* munber of its knowledge of al-Qa’ida has been derived from détainee reporting, and well over
half of our finislied mtcll:gence products on the group since 2002 make some reference to this

. re:portmg .

« Forboth Waming and operational purposes, detainee reporting is disseminated broadty
- amtong US intelligence and law enforcement entities and

» Fortoday’s briefing, I’m going to h1gh11ght a few key areas where detainee reporhng has '
- played a significant role: -capturing other terrorists, disrupting plots, advancing our :
analytical understanding of and operations against al-Qa’ida, and helping to corroborate
and direct other sources of collection. The President discussed some of these successes

in his September 2006 speech and some of this material was briefed to staff members
during previous Congresses, but T believe it is worthwhile for the sake of the cament .

~Committes to provide this explicitly detailed account to. you today, so that you can get a
better sense of why we view ﬂ:us program as so key to our fight against al—Qa ida.,

(St : ,bFF{ Capturing Other 'I‘erronsts Detainees have played some role,_ﬁom
identification of photos to providing in depth targeting information—in nearly every capturc of
al-Qa’ ida members and associates since 2002. )

s In March 2003, former al-Qa‘ida extemal operations chief Khalid Shaykh Muhammad
(KSM) provided information about an al-Qa’ida eperative, Majid Khan, whom he was
aware had recently been captured. KSM—ypossibly believing the detained operatwe was
“talking”—-admitted to havmg tasked Majxd with delivering $50,000

. Khan—-éonfron,ted with XSM’s information about the money-—acknowledged that he
delivered the money to an operative named “Zubair” and provided Zubair's physical
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description and contact number. Based on that information, Zubair was captured in June
2003.

e During debriefings, Zubair revealed that he worked directly for Jemaah Tslamiyah (JT)
leader and al-Qa‘ida’s South Asia representative Hambali. '

o we used the information provided by Zubsir to
arrest Hambali.

e Next, KSM—when explicitly queried on the issue—identified Hambali’s brother, ‘Abd
al-Hadi, as a prospective successor 0 Hambali. Information from multiple detainees,
including K:SM, narrowed down ‘Abd al-Hadi's location and enabled his capture in
Karachi in September 2003. : '

e Bringing the story full circle, ‘Abd al-Hadi identified a cell of JI operatives whom
' Hambali had sent to Karachi for possible al-Qa‘ida operations. When confronted with his
brother’s revelations, Hambali admitted that he was grooming members of the cell for US
operations—at the behest of KSM—yrobably to continue trying to implement KSM’s
~ plot to fly hijacked planes into the tallest building on the US West Coast.

( W _ ) In addition to these two key cases, a number of other significant
captures have resulted thanks to detainee Teporting. It is important to highlight that these cases
involve law enforcement’s use of our detainee reportmg:
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Jose Padilla:. After his captire in March 2002, Abu Zubaydah provided information
leading to the identification of alleged al-Qa‘ida operative Jose Padilla. Arrested by the
FBI in 2002 as be arrived at O’Hare Airport in-Chicago, he was transferred to military
custody in Charleston, South Carolina, where he i currently being held. '

Iyman Faris: Soon after his arrest, KSM described an Ohio-based truck driver whom the
FBI identified as Iyman Faris, already under suspicion for his contacts with al-Qa‘ida
operative Majid Khan.. FBI and CIA shared intelligence from interviews of KSM, Khan,
and Faris on a near real-tifne basis and quickly ascertained that Faris had met and '
accepted operational taskings from KSM on several occasions. Faris is currently serving
a 20-year senterice for conspiracy and material support to a tetrorist oxganization. '

- . -~

- )FFﬁ)isrupting plots: One of the t;all-'o_uts of detaining these additional

ferrorists has been the thwarting of a number of al-Qa’ida operations in the United States and

overseas.

" The West Coast Airliner Plot I the early planning stage of the attacks of 11 September,

al-Qa'ida leaders considered an ambitious plot that called for striking both coasts of the
United States with as many as ten planes in orie operation. Usama Bin Ladin (UBL)

reportedly scaled back that plan to the US East Coast only—saving the West Coast fora -

follow-on attack—and UBL specifically mentioned California as atarget to be attacked
in the weeks following I'1 September, according to detainee reporting. Operatives
assigned to this plot were detained during 2002'and 2003, including KSM. Evidence
suggests—as 1 noted earlier—that Hambali was considering pufsuing this plot, and his

efforts were disrupted by his detention and his cell of operatives.
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+ Heathrow Airport plot: Shortly after his capture. in March 2003, KSM dwulged hmited
" information about his plot to use commercial airliners to attack Heathrow Adrport and
other fargets in the United Kingdom; he discussed this plot probably because hé believed
that key Héathrow plotter Ramzi bin al-Shibh, who had been detained six months
previously, had already revealed the inforthation. KSM speciilated that the operation was
completely disrupted with the detention of senior al-Qa’ida planner Khallad Bin Attash
and Ammar al-Baluchi; a variety of other feporting suggests this assessment is accurate.

» The Karachi plots. Key members of al-Qa‘ida’s Pakistan network who were detained in
2003. have provided details of the anti-US attacks they were planning in Karachi agamst
the US Consulate, Westemers at the airport, and Wcstem housing compounds. °

(815&'( ) Advancing Our Understandmg of Al-Qa’ida: Prorfo the captm-e of Abu__
Zubaydah in March.2002, we had large gaps in knowledge of al-Qa‘ida’s organizational
structure, key members and associates, intentions and capabilities, possible targets for the next
attack, and its presence around the globe. Within months of his arrest, Abu Zubaydah provided -
details about al-Qa‘ida’s orgamzatlonal structure, key operatives, and modus operandl. For
example, it was Abu Zubaydah, early in his detention, who identified KSM as the mastermind of
9/11. Until that time, KSM did not even appear in our chart ofkey al0-Qa’ida members and

associates.
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* Inthe years since 9/11, successive detainees have helped us gauge our progress inthe
. hightagainst al-Qa’ida by providing updated information on the changing structure and
- health of the organization, in part because they can help illuminate other sensitive
coliection platforms for us. . '
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(:1?57// , /m Army Field Manual

%/ "[Nﬁ The Amy Field Manual (FM 2.22.3) governs the interrogation of
large mumbers of detainees held by the US Military, who are captured in the course of traditional
military hostilities. Itis used by U.S. military personnel to help them collect tactical military
intelligence from-military detainees. Should the CIA be limited only to the interrogation
techniques contained in the nev Army Field Manual, ‘

" would not be :s_u-fﬁcient“ to justify .

TQBSECRET/ - VNOFORR/ e




confinuing a covert CLA detention and inferrogation program. The CIA program has proven
to be effective after ¢

a

We have been advised there is no!no “classified annex describing or
authorizing addmonal hniques. It must be noted that-the cover sheet for FM 2.22.3 clearly
states the magual is "Approved for public release; distribution is nnlimited", hence
UNCLASSIFIED. Consequently, we must assume that AQ and other orgamzatlons have or can

._easx]y obtain a copy and train their people to resist these techniques and the methodology:
Hence, we have not only laid out oyr game plan for the taking but have included the eatire
playbook as well. As a vesult, should our.interrogation of AQ suspects be limifed to the

“techniques outlined in the field manual we are left with very little offense and are relegated to
rely primarily on defense. Without the approval of EIT' to compliment theé techniques approved

" in FM 2.22.3, We have severely restricted our attempts to obtain timely information from HVDs

who possess information that will help us save lives and disrupt operations. Limiting our

interrogations tools to those detailed in the field manual will increase the probability that a

determined, resilient HVD will be able to withhold critical, time-sensitive, actionable
intelligence that could prevent an imminent, catastrophlc attack In essence, we would be back

to a'pre-9/11 posture.
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(U) The Way Forward

CDSW/’ i) CM currently has no Enhanccd Interrogatlon Techmqucs (EITs) approved .

- for use with a detainee. ‘Prior to being authorized for use, CIA reqmrcs a signed Executive
Order, as required by the Military Commissions Act, and a DOJ opinion that each proposed
method, whether applied individually or in tandem with ethers, -would comply with apphcable
Us law Currently, seven EITs are under consideration.

*

'CPS?/( Co /ﬂ?J‘F/ ) At the entrance to an office in CIA’s Counterterrorism Center is

a sign and a reminder: “Today's date is September 12th, 2001.” We make no apologies for this
attitude or for the lawful and 1eg1t1mate actions we have taken to counter al-Qa’ida. And Tet me
* be clear, our enemy is still potent and able to attack us here and overseas.

+ While al-Qa‘ida has conducted no new attack on the US Homeland, this is not for lack of
trying. Al-Qa’ida was within wecks, if not days, of mounting an attack against planes

13
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flying into the United States from London last summer that could have been more lethal
than the 11 Septermber attacks, and its leaders also continue fo try to gam access to
-chemical, radiological, biclogical, and nuclear weapons.

+ Al-Qa’ida’s only obstacle to attackmg us again is our continued assertive effort to stop
them. CIA’s detention and interrogation program remains critical to our ability to sustain
. this effort and protect the American people from another attack. As the President stated
in his 6 September 2006 speech to the nation on The Creation of Military Commisions to
Try Suspected Terrorists, . . . the most important source of information on where the '
terrorists are hiding and What they are planning is the terrorists, themselves.”

Thank you.
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Exepdtive Summary: . ) . '
Z/NF) This 6 May 2004 briefing on CIA involvement in alleged abuses of detainees being held in Iraq was
 scheduled for SAC/DEF in response to widespread media reporting concerning alleged detainee abuses at Abiu Ghraib
prison in Baghdad: ' ' ' :

Summary Text;. ) .

U (Note: Information set forth herein is not a verbatim transcript of staterments made at the briefing. Rather, itis a

good/ﬁaith' effort to set down for the record information that was conveyed-at bi'icﬁng.)

. ﬁ'f /NF) OIG representativel _ lopened the briefing with an overview of—[ﬂcascs of alleged abuse

.agaInstaetainees in Irag -alleged to have had some degree of
involvement. [ Jof thecases] __ Jnoted, had turned into ongoing criminal investigations by the Department of
Justice (DOT). T . . ’ )
The first and most serious case was that of Manadal al-] amaidi, who died while under detention. According to
ak-Jamaidi, a former Ifaqi intelligence officer ca plured on while engaging in anti-coalition
activitv. was first held at Baghdad International Alrport (BAI) and then transported the same day to Abu Ghraib Prison,
During interrogation, ‘:Ektaie'd, al-Jamaidi/ '

died. I_I; . ' notified Headquarters of the incident, and OIG sought the assistance of U.S.
military, _having an autopsy performed by the Armed Forces Institute of Pathology. The .
autopsy, accordingtol____- Jwas pekfermed[ }» and the formal autopsy report.was issued| |
i]with a finding of homicide as the cause of death. OIG oblained a copy of the report soine time in

February 2004.-[___"Tnoted that[_jwas not at liberty to go into any further detail on this case due to the ongoing
criminal investigation, which led to a round of discussion among assembled SAC/DEF and CTA staffers:
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LEIDHE) L | 'On 19 Fcbmary 2004 the DCI sent a notification to the Hill on s oase. i

{SHNT) [ ] Also, another note concem.ing thc criminal referral was subsequently sent to the i . )

(E/DHF) E SAC/DEF also should have been mformcd of the criminal referral, nat Just the intelligence
com.m.ltt&es

(e SW&‘, are contmumg to dr.hgcntl)r wark this case with DOT and the miljtary. Mcre interviews are
scheduled, some of which will require additional rips to Iraq.

o) l: Who is conducting thc ¢riminal investigation?
) ]: The Terrorism.and onlentCnmes secﬂqn 2 DO,

ull ! l Have thore been.amests? Ag-_—«nqd Jure?

(U) [ Ican L say.

: '(SJ[:]?NF}‘ Tha:}:a,se outlined by [jwas that of former Iraqa Genecal 'Abid Hamad Mahawish al-
Mabalawi, who was captured near al-Qa'im in wesiem Iraq by the military, While under-military custody al- Mahalawi -
died, and his deathi was ruled a homicide, Army CID has the lead on the investigation, and haj asked for

. help.- At some paint prior to.his de.alhs(ated . were in the presence of -

“working with Army CID to investigate allegations of mistreatment of him by prior to his death. This.
case was also reported in the 29 Janvary 2004 congressional notification that :eponed the al-J am:udi case. A formal
erimes reporl on T.h'is case has not yel been submitted.

IBYDM Can you state what was the pmcxse cause of Mahamsh s death?

(U)[:] Na, 1 cannot comment due to ihe. ongoing mvcsngaucn
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. (U)E:l What is Army pelicy on punishment for mistreatment?

U} i:-__) There's a range of pumsbments

{3y E:,Thc ultimate penalty is the death penalty, under fcderal statutes.

U{::} Who determines if detainees are under the Geneva Convention?

{Imn [:]i'l‘hc Depariment of Justice,
(U) D Are Agency employees under the Geneva Convention?
w E::l’f‘his is not our area of expertise~ . _
ASITEY ! ] In the case of the first death, : . ' ‘

ESIHE) :]No he was held by the n‘u];fary We believe he was involved fnkilling Americans. 'I‘hc:nﬁlitary
’ k;cics the doors, they hold the detainees,,

(i) ' Who_se rules are foflowed in interr_ogations?

fU)' i Whal accounted for these {apses?

) (@I D How could they not know the rules?
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(%ﬁl_——_IWc are 1ry_ing'to obtain the names of all of those individuals 'subject_ed to delayed registration

" to trace them.

() C JThe press says they were “prepping” them for interrogation.

) (E’!{NF) - | We had never heard this before, and we afe looking in to it

,CC/&%FS[:\‘: General Ryder said he is looking into it and thus far he-cannot substantiate it.

oD

(Gﬁlmf) |:| No. The accountabllity review board was stood vpinJ anuary 2004, It'swork should be done by the
and of this month. . .

(CIDTEY l:] The Director has decided to expand it's review.

-(U) l:lWﬁat -are the distinctions betwee.n Iragi and al:Qaida prlsoncrs?

s b

(@INF) i:l The DOJ has ruled that Iragis fall under the Geneva CunVcn'tié:_vn,

Liaison Officer
Office of Congressional Affairs

Distribution:
1-DAC (official record copy) .
1-OCA (chrono). - : )

Follow-up Action Ifemns:

Additional Information:
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Executive Summary: : _

In this closed briefing, U.S. military representatives were called by HFSCT 10 brief members on its detainée
operations in Ireq, in reaction the widespread media coverage and controversy over alleged abuses of detainees there,
especially at Abu Ghraib prison in Baghdad. CIA was invited by HPSCI to attend the briefing, and did so as
backbenchers, responding to only a couple of questions posed by members as outlined below. The lead representatives
for the railitary were Lientenant Generzl Keith Alexander, G2, Major General Don Ryder, Army Provost Marshall and
Commander, Criminal Investigation Commend, and Major General Michael Marchand, Deputy Fudge Advocate
General of the Army.’ :

Summary Text: : : . ,
(U) (Note: Information set forth herein is not a verbatim transcript of statements made at the briefing, Rather, itisa
good faith effort to set down for the record information that was conveyed at the briefing.)

(U) Representative Jane Harman opened the briefing by commenting that she found the published photos of activities
at Abu Ghraib prison to be deplorable. Ms, Harman also said that she was distressed that HPSCI had not been <
informed of the matter until the day before. In doing so she noted that the DCI had the day before made clear ¢hat as far
as could be determined the CIA was not invalved in any of the activities being reported about Abu Ghraib in the open

" media. Ms Harman further expressed her desire to “have it'all,” i.e. all information on what happened at Abu Ghraib,
ad her determination that even those at the highest levels as appropriate must be held accountable. ‘

(U) General'Alexander read a prepared statement (a copy of General Alexander's statement provided to SSCI the day
before on 5 May 2004, which is substantially the same as his statement at this briefing, is attached) and in reply
‘asserted that the U.S. Amy thinks that what happened to detainees at Abu Ghraib is totally reprehensible, and not
condoned by the Army. . . : ’ '

(U) The remainder of the briefing was largely constituted of questions and answers, as outlined below:
{U) Goss: Weand ather coninﬁtgees should have been briefed eatlier on this; there is therefore an aspect to this of
being ambushed. We try to be transparent about our concerns, and we expect 1o receive the same from you in return.

This committee’s principal interest is intelligence, and the use of interrogation as a tool to obtain inteltigence, % is not
clear if the mistreatment of detainees was gratuitous, or if sanctioned but unacceptable.

(U} Marchand: We are guided by AR 15-6. Typically, a report of misconduct would be reported up the chain of
commafd; this kind of an investigation does not automatically go up to the Secretary. '

(U} Goss: What s of relevance here is the alieged incidents~we should have been advised.
(U) Alexander: In response to allegations in the Taguba repart that military intelligence personnel were involved, we
* did a "procedure 15"--on the CID side, there are no charges or substantiation of charges against military intelligence

personnel,

7} Ryder: There is however “titled” or credible information that they were involved,
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{(U) Goss: Let's get back to my basic question. Were the abuses part of interrogator activity?
(U) Ryder: There is no evidence or indication that anyone in intel directed it. These acts appear to have been

committed by undismplmed soldiers who lost their values and did not understand what they were doingon a rmdmght
shift.

(U} Goss: Do you think it was gratuitous?

(U} Ryder: Yes.

(U) Goss: If these activities were sanctioned or tolerated that would be of hige importance. That is very important to
know because then corrections would be needed. Intelligence is a tool that we need. We know that thets kiave zen
isolated lnstances Do we have w1desprcad problems? :

1t Ryder: Any case is inappropriate.

(U) Goss: Are there dozens of such cases?

(U} Ryder: Theré is a total of 35 known cases. Frdm December 2002 to, ts-a.day, 25 deaths, 10 others are soldier '
misconduct. OF the 25 deaths, 14 are undetermined or natiral causes. One is justified manslaughter, with 2 soldier
following ROE. There are two ongoing homiside investigations. Ten other cases of physical abuse, and two cases of
sexual assault agamst females.

1)) Goss: In thase cases, were intetrogations underway?

) Alexander: Intwo cases interrogator personnel m Afghamstan may be involved, based on "titled" informazicn--1o '
" charges have been filed yet. '

) Goss: Were these cases of gratuitous acts, or part of assigned procedures on intenogaﬁon?
(U} Ryder: In eight cases there may have been abuses during intérrogétion.

~ (U) Goss: If these actxons were sanctioned, that will be 1mportant
(U) Harman: This is a 10 in the Richter Scale. This is totally unsatisfactory and [ am dlsgusted It is not satisfactory
te tell me about rules and procedures. We need to know a Iot more. The Taguba Report said interrogators asked the
guards to set up favorable conditions for interrogations. General Miller from Guantanamo went to Baghdad in Augusi

2003 and did a report--did he report any abuses?

()] Alexander: No abuses were rcported in the Miller report. We are not shlrkmg our responsﬂ)lhty In descubm E .
m]es and procedures we want to clarify reporting channels We take these matters very seriously.

(U) Harman: Who read and reacted to the Taguba chort'? Why was the redction so slow? .

)] Marchand: On 13 January 2004 a soldier came forward. On 14 January the process started, we started to
investigate the prison. Most of us were aware by 15 Janvary. Six of the soldiers already have charges pressnied i
them. Three have been referred to tria). That is moving pretty quickly.

‘1) Harman: Iremain unsatxsfled with how this has been handled. We should have been bnefed on the ldth.
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('U} Bereuter: There is nothing more damaging to U.S. image and interests. There has to be a better mechanism to get
to top levels of attention. Sergeant Davis said nothing was ever in writing for Wings | A and B -- they were in MI
hands. Also, there were ghost detainees hidden from the Red Cross and other agencies. This suggests it was-all part of
a procedure.

(U} Alexander. To date therc has been no ofher corrchorating evidence. We are still 1ook1ng for who gave those
instructions. .

Ryder: There is no evidence that leads to those soldiers' statements. Those soldiers were trained. They had
obligations to report if they saw something. :

(U). Bereuter: Why was it fiot immediately reported up the; cliain?
(Uy Alexandet: Ican't say. Your logic is sound.
(U) Hastings: Who were the contractors responsiblc to?

(U) Alexander: The practice was to have two people in the room at all times, mcludmg a97E from the 205th MI
Brigade. . .

(U) Hastings: Can the military proscéute lhé; cor;lrhctors?

49)] Marcha.nd: To date, no, .

‘U)Hastings: What is meant by "set the conditions?"

() Alexander: This means the ruics and };rocedures to be followed -in interrogations.
8] - Hastings: Who in OSD is résbonsiblc for férmulating detainee poﬁcy‘?

(U) Alexander: Dr. Cambone.

"(Uy Hastings: Inthe futurc, you need to be mindful against just low ranking soldiers taking the heat. If we were in
Japan, you Generals would be falling on your swords. At some point, seniors need to step up.

tU) Boehlert: Of the 35, anything else?

(U) Ryder: Thats it.

(Uj _Boehlert: Can we be pru;rided w_ith narratives for all of the cases?

() Ryder: Yes.

(U) Boehlert: Did interrogations usually involve military and civili_an interrogators? -

(U) Alexander: Lieutenant Colonel Jordan ran interrogations. There was 2 number of teams. For each mterrogatmn
there was one civilian and one mili xtary

1) Boehlert: Were there ROE?
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© (U) Alexander: Those are standard.

(U) Alexander: Yes,

(U} Boehlert: Is the Justice Department involved?
(U} Marchand: We are still looking at what the civilians did.
(U) Boehlert: Shouldn't Justice be there?

(U) Alexander: I'm not sure they're not.

_(U) Boehlert: What have our coalition partners said?

() Alexander: Other faC].lltIBS are run by other countncs The coalition puts out ROE We are not a part of lhe
British investigations, )

(U) Boehlert: 1 hope you can sense the strong feelings here of outrage and indignation

(U) Boswell: Words are not adequate to express~-I second my- colleagues comments. There are 15- 20,000 contractors
in Irag. Are the contractor mtcrrogators former military? -

(U) Alexander: Yes, former 97E's, Many have served 20 or more years in the military. There are 4,200 linguists. '
(U) Boswell: We may need to look at the contractor situation; colleagues.
Alexander: 548 97E's are on active duty, We need to increase them to 1,800—-we recognize this issue.

(U) Gibbons: This is a great disappointment. In reading the Taguba Report, itds unclear to me if we have military
pelice or military intelligence in cormmand. This is a big concern. There was poor training of civilian detention

‘guards. Many failures throughout the chain of command. Can you document changes in training since these

disclosures?

(C) Alexander: Some changes have occurred in the middle. General Sanchez put General Pappas in charge of the
facility in November. Mobile training teams have been sent out, addmonal training on mterrogatwn operations.

(U) Gibbons: What about mtcrroga!mn ROE? When put in place‘?

(U} Gibbons: So everyone knew their responsibility. Somehow there is a failure in command.

F} Ryder: There are three kinds of MP's, all are trained how to treat people early on, in basic and advanced
individual training. They knew they had the authority and obligations. There was additional training by training leams
of 31E's--they went to Abu Ghraib. Soldiers there have all been retrained. 'What you see in the paper, it is a discipline,
small unit issue.

(U) Eshoo: Iama proud Roman Catholic. The Catholic scaridal.has comparisons here. The Bishops have, given
explanations—tin symbols. How could a hurman being ever allow or condone what happened? Who in the chain of
command spoke up directly to the top? General Alexander, how is this "blurred?" The Taguba Report said the MP's
set the conditions—this sounds datk to me—what does it mean? Also, you say it is a small unit leadership issue ~ how?
Whal recommendations did General Miler provide in October 20037 Can we get a copy of the Miller report? On [

S@iRET
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iy, whe takes over the prisoners?

SdF) Ryder: Regarding the smali unit comment: those acts were al the watch of a staff sergeait, the lowest level
of unit. The miljtary depends upon its NCO's. They are the backbone of the Afmy.

(U) Eshoo: 1 aﬁpreciate that. But my sense 1§ that-nio one was taken enough by the abuses to say “oh my God," and to
understand the implications for cur country.

(U) Alexander: We undérstand. When 1 was in charge of INSCOM, I was responsible. If there was an offense, there
wids an invcgtigation. Here, there was an investigation. BRI .

(U) Marchand: Ibelieve I héard General Pace af the press conference with the Sécrctary of Defense say he heard

ab:;:y( 15 January.

(SQE) Alexander: On "setting conditions," by that we-mean the procedures and-incentives used with detainees in
interrogations. You have them listed on paper (note: copy ROt obtained). There is a symbiotic relationship between
MP's and intelligence in these situations that is important. : '

(o] Ryder: On 1 July, the Iragis will take over the penal system. We will continue to handle the security
détainees. : . . _ .

(U) Cunningham: Other scandals. The pages here in Congress. Enron. The Catholic Church. I all these cases, the
focus isn't en the good but on the bad. There is a stain on the 1.8, as aresult ‘of this and that is what has us s0 upset.
Leadership is at the point of contact. Here, they, seem to have lost attention to detail. Burqaucracies tend to prevent
immediate.action. There are exceptions to the chain of sommand. When I was a wing commander in the military, 1

-id my people to go to me directly and speedily in certain cases. They in¢luded sexual harassment. Racial prejudice.
spouse and child abuge. Drugabuse. In other words, any issues that conld prove critical to the reputation of the unit,
the service or our country, Twice, I shut down my squadron to address such issties. We are upset by the faiture here' to

b fotify.

~ (U) Harman: Hear; hear!

i qul:

*(U) Holt: The rriilitafy has many types of contractors. "What is the chain of command for these people? Does
everybody who associates with prisoners have training? Can we seé the training manuals? Are your investigations of

deaths different] ]

(,SD/;)H*‘) l:] We work closely together. In the case of one of {he deaths, the military has primacy and we
are assisting the investigation. In this case, some Agency personnel i_iad gxposure to the deceased.

() Holu Are CIA personnel inv’elved in militar}' invéstigations and vice versal
(C} Ryder:
() Holt: Same for CIA?
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(U l 'I beliéve s0. The same nexu-s of coordination for all.

(UJ) Hoekstra: Who can talk tous about all of ‘thc olhér-a.l]cgations? Mr. Chaiman I recommend we get them here.
() A;]exander: General Faye is looking at all of th(;se allegations now.

) -Hockstra: Are all of these investi gétions alleging Ml invalvement - are you following up?

{CHNE), Alexander: ch:

(CM%) Ryder: Some have in\;oked theirrights.
)] Ruppérsburger: A.re the videos .morc faxplicit?
(W) P;yder: 1have not seen them —'they are being tran-sported as c:;idence.
(U) Ruppersburger: Have you seen General Mili;:r's report?

(1) Alexander: Isaw it. I'm not sure it went to the Secretary of Defense It went to General Sanchcz theater, OSD
and Dr. Cambone. -

{8))] Ruppersburger Were any CIA officers involved in dn'ectmg MP abuses?
(U) Alexander: Not to my’ knowledge

( Ruppersburger:

(U} Alexander: I have no knowledge of that.
(U) Ruppersburger: All of this was at the small unit level, all reservists?
' () Ryder; Yes, all reserve. Their mission was lh1s job.

(U) Ruppersburger My office was contacted by constiments on this matter in January I forwarded the mformauon
and then heard nothing. Do you have any recommendations on how to fix the PR problem?

(U) Alexander: 1'd like to take that for the rccord.
(U) Ruppersburger: When can you have a response?
(U) Alexander:_ Monday or Tuesday of next week.

(U} Marchand: No soldier anywhcrc could believe that those aclions represent the norm. Nevertheless, ‘we will do
more trammg

(1)) Alexander: There is no defense of the indefensible.

(U Hastings: Can we get the Miller Report?
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(U) Collins: From the time you received the report, how long was it before'orders were issued?
) Alexander: The next day.
() Collins: What was the window of activities?

/l( E) Ryder Mid or end of Septembcr 2003 to ear!y Deccmber 2003,.it appears

-{U) Collins: So this was just after Mlllers visit, which resulted in pressure to step thmgs up. What was the date to

step things up? The date of Saddam'’s capture?

(CHIIF) 10 December 2003.

{U) 'CoIlins: What is emolional hate? °

{ F) Marchand: This is when interrogators act that way to influence prisoners. .

(U) Collins: What \;ve.re the new results of these stc:ppe;d up ptocedure-s?

(U) Alexander: 1don’t know.

{U) Goss: So what we have here are allegations made by. some that the Mi told them to do it. Is that about .it?
w Alexan_der: Yes. -

U}y Goss: Do we have n;éessary professional training for i'nierrogators in the Army?

(U) Ale xander; 1 be]ievc.that we do have thc training and procedures in place. |

{ Goss: Guantanamo was under the glass, and turned into a success story. Gencral Miller went to upgmde

- professionalism—orders went out aftcr he came back. Is anyone policing the abuses? We will be looking further i into

this.

(U) Harman: This has been a useful briefing. Representative Cunningham gets a gold star for the way he expressed
it. Moral outrage seems to have been missing. There was an obligation. to notify this commitice that was breached.
We were in Baghdad a month after the pictures were obtained--nobody out there said anything.

(U) Holt; The fact that we were not notified says that it was not seen as important. How can we distinguish between
the contributions of Guantanamo and Abu Ghraib? I went to Fort Dix to see interrogator training there and was
impressed. Should there be greater use of video surveillance?

( Alexander: Greal idea. We use it at Guantanamo.

L

Liaison Officer
Office of Congressional Affairs -
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Subject: Phone call from NSC/LGL re NY Times aticle  °

| was called this morning by NSC Legai {(who was calling at request of WH Counsel) In response to NY
Times article over'the weekend that SSCI would hold hearings on CIA's detentian/interrogation of
terrorists. ' NSC Legal (Dan Levin) asked whether any such hearing were scheduled. 1told him | was
unaware of any such hearings and that weekend reporting caught me by surprise. | also referred him to
the Wolf Blitzer transcript {in todays-Media Highlights) that indicated that SSCI was not planning to

investigate” but to monltor" any CIA actlwttes

" Mr. Levin asked me to check and get back to him whether SSCI has actually asked for any hearing. if they

have not yet, but.do at some point in the future, he would like to know soonest.
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i SEN. SPECTER: Under the committee riles we have one
week Ffor the submission of written questions. )

I‘d like to call our next w1tnesses, a panel of Dean
Hutson, Mr. Johnson and Dean Koh. '

' Our first witness, in alphabetical order, is Dean John
Hutson. ' '

SEN. EDWARD KENNEDY (D-MA): Mr. Chairman, just while
the witness is coming; can I extend a warm welcome to Dean Koh -

- the whole panel --= but Dean Koh has a brother who ran the
Public Health Service in Massachusetts and is -- was just
under -- I would say under Republican governors, but his

outreach was extraordinary, and his leadership was just
exemplary. 2nd he‘s just a very highly regarded and respected
member of our Massachusetts community. Aand so I wanted to I am
sure the good dean has seen him more recently than T have, but I
just wanted to point out that service and the commitment to the
public good runs long and deep in this family, and I appreciate
the chance to extend a warm welcome.



SEN. LEAHY: If I could also note for the record too,
Mr. Chairman, Dean Koh’s-daughter Emily is here too, a freshman
at Yale. And I thought some day in the Koh archives they’ll go
back to this record and they’1ll be able to see her name is in
there.

SEN. SPECTER: Well, thank you very much, Senator
Kennedy and Senator Leahy, for those comments.

As I have started to outline, our first witness
"alphabetically is Dean John Hutson, dean and president of the
Franklin Pierce Law Center in Concord, New Hampshire. Dean
Hutson has a record as a rear admiral, graduate of the
University of Minnesota -Law School, and has had a long and
distinguished naval career, including being the judge -- Navy’'s
judge advocate general during the administration of President
Bill Clinton. ' ' '

We’'re allotting 10 minutes for the testimony of each of
yvou gentlemen, and then to be followed by questioning from the
panel. Dean Hutson, we logk forward to your testimony, and the
-flooer 1s yours. :

DEAN HUTSON: Thank.you, Mr. Chairman, Senator Leahy,
Senatior Kennedy, Senatoxr Cornyn. Thank you for inviting me. I
request that my written statement be made a part of the record

SEN. SPECTER: Your statement will be made a part of
the record in full as will statements of Dean Koh and Mr.
Johnson.

DEAN HUTSON: Thank you, sir.

. As Americans, we -have been given many gifts by our
creator and our forebearers. We hold these gifts in trust for
our progeny and for mankind ‘generally. One of these gifts is
great military strength. This military prowess is enhanced by -
our legacy of strong advocacy for human rights for all human
‘beings by virtue of their humanity alone, and by our long ‘
history of unwavering support and adherence to theée rule of law.

These gifts come with a string attached. Like all
gifts, there’s a responsibility to husband them. We must not
squander them. Rather, we must nurture them, refine them and
pass them on in even better condition than they were given to
us. Generations of Americans have understood this
responsibility and have accepted it. In the wake of World War



II, Truman, Eisenhower, Marshall, Sendtor Bentsen and others
fulfilled their part of that sacred trust. They had seen the
horror of war, a horror that few of us have seen, but have only
read about. They responded with programs like the Marshall
Plan, and with international commitments like the Geneva
Conventions. I believe that the Geneva Conventions are part of
our legacy not unlike the Bill of Rights, the Fourteenth
‘Amendment, and Brown v. Board of Education. They demonstrate
the goodness of the United States. ‘They also demonstrate our
strength and our military might. Even in the midst of that most
awful of human endeavors -- war -- we should treat our enemies
humanely, even when we have captured-them. To do so is a sign
of strength, not weakness. To not do so is a sign of
desperation. ' ' :

I come here to speak in opp051t10n of the confirmation
of Judge Gonzales, because he appears not to understand that.
He finds the Geneva Conventions to be an impediment, a hindrance
to our present efforts, quaint and obsolete in important’
respects. His analysis and understanding of the Geneva
Conventions, which I discuss in detail in my written statement, -
is shallow, short-sighted and dangerous. It’'s wrong legally,
morally, diplomatically and practically. It endangers our
troops in this war and future wars, and it makes our nation less
safe. :

- My 28 years in the Navy tells me that his analysis of
the Geneva Conventions and their applicability to the war in
Afghanistan and the war on terror is partlcularly disturbing,
‘because it indicates an utter disregard for the rule of law and
human rights. Those are the reasons 2Zmerican fighting men and
women shed their blood, and why we send them into battle. But
if we win this battle and lose our soul in the process, we will
-have lost. the war, and their sacrifices will have been for
naught. : o h

The Geneva Conventions have protected American troops
from harm for many years. Our forces are more forward-deployed
than any other nations in terms of numbers of deployments,
locations to which they’re deployed, and the number of forces

" deployed. This has been the case since World War II, and will

continue to be true. That’s because -- because of that, there
is no country for which adherence to the rule of law and to the
Geneva Conventions is more important thanm it is' to the United
States. It’'s our troops that benefit. Original U.S. proponents
of the conventions saw them as a way to protect U.S. troops from
the enemy, not the enemy from U.S. troops. It’s good for our



military if we -- it’'s not good for our military if we now throw
them over the side_jﬁst'because some people believe they're
inconvenient to the present effort. This is only the present
war. .It‘s not the last war, it‘s not even the next to last war.

Another important aspect of the Geneva Conventions is
that it prepares us for the peace that will ensue. We can’'t so
alienate our allies that they won’t fight alongside us again.
Nor should we embitter our enemies so that they will fight on
longer and harder than they otherwise would, or be unwilling to
relent, even though their cause is hopeless. ' Abrogating the
.Geneva Conventions imperils our troops and undermines the war
effort. It encourages reprisals. It lowers morale.

. I believe that the prisoner abuses that we have seen in
.Iraqg, as well as in Afghanistan in Gitmo, found their genesis in
_the decision to get cute with the Geneva Conventions. At that
point it became a no-holds-barred unlimited Warfare -- not just
in Abu Ghraib, but around the country - :

And I remind the committee that we're conducting 40 or
more death investigations.in the course of the war on terror for
detainees at the hands of thelr U.S. captors. :

Our military doctrlne_has long been -- and I gquote from
the Department of the Army pamphlet -~ "the United States -abides
by the laws of war in spirit and letter. Cruelty on:enemy
prisoners is never justified."

Twenty-eight years in the military taught me there are
two indispensable aspects to military good order and discipline.
" They are the chain. of command and the concept of accountability.
Accountability means that you can delegate the authority to take
an action, but you may never delegate the responsibility for
that action. Young fresh-caught judge advocates know that
government lawyers can‘t hide behind their advisor role to evade
accountability for the actions that they recommend. The value
of the chain .of command is that what starts-at the top of the
chain of command drops like a rock down to the bottom of the
chain of command, and subordinates execute the orders and adopt
the attitudes of their superiors in the chain of command. It
has always been thus, and that’s the way we want it to be.

Government lawyers, including Judge Gonzalés, let down
the U.S. troops in a significant way by their ill- conceived
advice. They increased the dangers that they’‘d face. At the
top of the chain of command, to coin a phrase that we’ve heard



in the past, they set the conditions so that many of those
troops would commit serious crimes. Nomination to attorney
general is not accountability. :

.Only recently, in the face of the confirmation pLOLeﬁSr
_ has the administration ‘attempted to undo the damage. I have
- three thoughts on that. One is that I applaud the administration
for doing that. The second is that it‘s a little late. We'wvs
- had several years under the other policy. 2aAnd last is that I
don‘t see this as an exoneration of Judge Gonzales; rather, it’s
somewhat of an indictment.:@B It’s an acknowledgement of error.

Damage has been done, but it’s never too late tco Ao s
right thing. If Judge Gonzales goes on to be the chief law
enforcement officer of the United States aftexr invelvement. in
this, we will have failed to undo a wrong, but will have only
exacerbated it. We’'re at a fork in the rdad. Somewhat
iromically, this nomination-has given the United States Senartrs
an opportunity to. tell the world what you think about those
issues. What you .do here will send a message, good or bad, to
. therworld, and importantly to American armed forces and fighting
men and women. Thank you, Mr. Chairman.

'SEN. SPECTER: Thank you very much, Dean Hutson. We

. turn now to Mr. Douglas Johnson, executive director of the
Center For Victims of Torture in Minneapolis -- previously
served as a consultant to the human rights organization in Latin
America, and to UNICEF and to the World -Health Organizaticn. We
welcome you here today, Mr. Johnson, and look forward to youx
testimony.

MR. JOHNSON: Thank you, Mr. Chairman, and members of
the committee, for the opportunity to be here to testify. It’'s
a particular pleasure to testify te you, Seénator Specter,
.because you were the primary champion of the Torture Victims
Protection Act, which a couple of American clients of the Center
for Victims of Torture worked with you on that, ahd are great
admirers of -your commitment to human rights. - The Torture Victim
Protection Act has been welcomed by human rights advoca
around the world as a model of a new tactlc in the arssarn
torture prevention.

o
o

1&

The Center for Victims of Torture was established in
1985 as the first specialized institution in the United States
. to provide rehabilitatiorn to victims of govermment-sponzorsd
torture, and to work for abolition of torture. As CVT's



executive director for 16 years, I -offer you our expertise and
experience about the realities of torture.

It is CVT’'s policy, however, not to comment on the
gqualifications of specific individuals for government posts.
But I think it’s appropriate to be here, because in the general
global human rights efforts and global human rights campaign
there’'s a particular focal point on the minister of justice ox
the attorney general of countries who have at least three
important roles in the prevention of torture. First is to
- establish policies and procedures that diminish the incentive to
use torture, such as regulating the role that confessions play
‘in the overall administration of justice. Secondly to:prosecute -
or sanction torturers or persons who ill-treat detainees, and
third to eliminate both the reality and the appearance of
Cimpunity among interrogaters. . These rdleS'require a clear- )
understanding -of what torture is-and why it is wrong, as well as' -
" very practical ideas on how to prévent its use. :

~ I just want to note that the position against torture
has been,a very strong bipartisan effort by this Congress,” and
by administrations for many years. And one very notable measure
of that was that the convention against torture was passed by :
this Congress and ratified,. and no other human rights treaty has
been ratified so promptly. That‘s arn important measure because
torture has a very human cost. The Center for Victims of
Torture has pfovided care for more than 7,500 people from 60
different nations. Although there are difficult physical
symptoms with the form of torture they endured, there’s a
remarkably common pattern of profound emotional reactions and
psychological symptoms that transcends cultural and national
differenceés. Its effects can include, but are not limited to,
besides organ failure and death, emotional numbing; depression,
disassociation, depersonalization, atypical behaviors such as .
impulse control problems, and high risk behavior, psychosis,
substance abuse, neurophysiological impairment such as the loss
of short-term and long- term memory, perceptual difficulties,
the loss of ability to sustain attention or concentration, and
the loss of the ability to learn. The main psychiatric
disorders associated with torture are post-traumatic stress
disorder and major depression. )

While it is important to recognize that not everyone
who has been tortured develops a diagnosable mental disoxder, it
is equally important to recognize that for many survivors the
symptoms and after effects of torture endure for a lifetime.



Torture -is said to be one of the most effective weapons
against democracy, as survivors usually break their ties with
their community and retreat from public life. And in.that
regard I would like to acknowledge the presence of a number of
victims of torture here in the room today, and the organization
they have pulled together called TASK, which represents a ‘
counter to that often frequent retreat from public life.

and the memoranda written by and also apparently
.solicited.by-White House Counsel Gonzales are replete with legal -
errorg, which the other two members of the committee will

. describe, but also we-believe with political miscalculations and
moral lapses.  They disregard the human suffering caused by
torture and inhumane treatment.  They are based on faulty
premises, even fantasies, about the benefits and payoffs of
torture. What is striking about all of these memorandum is the
lack of the recognition of the phy51cal and psychologlcal damage
_of torture and inhumane treatment :

: The assumption behind the memoranda, and partlcularly

- the Bybee memorandum and the’ later .report of the working group -
on interrogation, is that some form of physical and merital
coerclion.is necessary to get 1nformat10n to protect the American
people from terrorism. : ‘

These are unproven assumptions based on anecdotes from
agencies with little transparency. Bit they have been
popularized in the American media by endless repetition of
what’s called the ticking time-bomb scenario. - Based on our
experience at the center with torture survivors and -
understanding the systems in which they have been -abused, we

believe it is important that these discussions not be:shaped by & -

‘speculation but rather through an understanding of how torture
‘is actually used in the world. From our understanding, we have
derived eight broad lessons, and those are first of all torture
_doés not yield reliable information. Secondly, torture does not
yvield information quickly. Third, torture has a corrupting
effect on the perpetrator. Fourth, torture will not be used -
only against the guilty. -In fact, fifth, torture has-never been
confined to narrow conditions. Once it’'s used, it broadens.
Psychological torture results in long-term damage. Stress and
duress technigques are forms of torture. And finally, number
eight, we could not use torture and still retain the moral high
grOund

The cost to America of abandoning strict opposition to -
"all forms of torture are far-reaching, from the disillusionment



and fear of ‘individuals on the one hand to complications in osur
ability to conduct foreign policy on the other.

It is up to all of us as Americans, but particularly
to members of the Senate and to the U.S. attormey general to he
.clear that torture is a 1ine we will not cross under any
circumstances or for any purpose. It is imperative that the
-attorney general is in agreement with American values and will
~use the full scope of American and intermational law to prevent
torture .and prosecute torturers. :

To -that end I respectfully call cn the Senate
Judlclary Committee to keep torture on its agenda and to -
a routine report. from . .the Department of Justice on its work =o
stop and prevent the use of torture. I ask.the committee to be
vigilant in your oversight until it is clear in both our tactic
and explicit policies, and in our actions, that the U.S. is back
on course and is in full compliance with natiomal -and
international 1aw and American values.

When speaklng on the Senate floor in suppo t of ‘
ratification of the convention against torture, Kansas Senaitocr
Nancy Kassebaum said, quote, "I believe we have nothing to fear.
about our compliance with the terms of this treaty.. Torture is
simply not accepted in this country, and never will be." Leai us
also make it true today. ' Thank you.

SEN. SPECTER: Thank you very much, Mr. Johrnson. We
now turn to Dean. Koh, the dean of the Yale Law School, having
“been named there earlier -- well Cin July - of last year. He has

taught at. the Yale Law .School since 1985 in international law,
served as assistant secretary of State, was a U.S. delegats to
the United Nations Human Rights Commission and. the U.N.
Committee on Torture. Welcome, Dean Koh, and we look. forward to
your testimony. ' : ‘

_ . DEAN KOH: Thank you, Mr. Chairman. Thank you, members
of the committee, and.especially thank you, seénators, for vour
kind remarks about my family. Let me say in particular, wx.
Chairman, we at Yale Law School are very delighted to hawve

in this important constitutional role in our country.

YU

SEN. SPECTER: I'm just sorry I wasn't there tc taks
your colurse, Dean Koh. I would have been better prepared for
the job. '



DEAN KOH: Thank you. Well, let me give you a . little -
synopsis of what you might have gotten had you taken it.
{(Laughter.) As I mentioned, I have twice been in the U.S.

. government. I served in the Clinton administration as  the
assistant secretary for human rights. But previously I was in
the Reagan administration as an attorney at the Office of Legal
Counsel, which is the very office which has generated these
memoranda. ' ot

S Let me. say that I don’t appear today to advise you on
'how to vote. Your decision as to whether this candidate
deserves confirmation turns on many factors, on which you are
the experts, and may involve quallflcatlons and p051t10ns that I
haven’t reviewed. -

..But I do appear today because I want to comment on Mr.
Gonzales s positions- regardlng three very 1mportant issueg. I
think these are issues of the highest significance in American-
‘1ife. And these are issues on which I do have legal expertise
‘and government experience. They are first the clear and absolute
illegality of torture amd cruel,: inhuman and- degrading -
treatment. ' Second, the nonexistence..of the president’s
congtitutional. powers to authorize. torture and cruel. treatment
by U.S. officials, what Senator Leahy has been calling the
*commander in chief overxide. It does not ex1st as a matter
of constitutional law. -And, tHird, thé broad applicabilitY'of
the Geneva Conventions on the laws of war to alleged combatants
held in U.S. custody. This broad applicability has been for the"
benefit of our soldiers. The more that we ensure broad
applicability of the conventions to others, the more our own
gsoldiers are entitled to protection.

With regard to. each of these, I think the. legal.
position is cleaxr. As attorney general, .Mr. Gonzales has said -
-that his first allegiance would be to uphold the Comstitution
and laws of the United States. . That would mean he would
strictly enforce the laws bamning torture, he would strictly:
enforce the ratified. treaties. regarding -torture in the Geneva
Conventions, and he would ensure. that the president abide by the
constitutional principle of checks and balances. -But I think
more fundamentally he has to assure.that no one is above the
law, including the president, and that no one is outside the
law, whether they're an enemy combatant or held in a place like
Guantanamo or outside the United States. And I think that:
there’s been a concern that’s raised about Mr. Gonzales’s
record, and which continues through the hearing today. . It says
some of the statements hé's made and some of the things that



he’s tolerated have created the impression that the president is
above the law or that certain individuals live outside the law
as extralegal persons, because they are called enemy combatants,
or because they’'re being held in rights- free zones, such as
Guantanamo.

Let .me -just address these three issues, starting first
with the torture memo, the Bybee memo. As you mentioned,
Senator Specter, I presented United States® report on our
compliance with torture in Geneva in 1999 and 2000. Aand at that
presentation, I told the United Nations as & country we are .
unalterably committed to a world.without torture. We had.
cleared through all the -agencies of the U.S. government a
statement of zero tolerance, a Zero tolerance policy. and the
real question is how did we move from the zero tolerance policy
. of 2000 to the permissive environment that seems to. have been-
created in the last few years. :

Now, I think the answer is partly shown by-the Bybee
‘memo. And having worked in the Office of Legal Counsel, I'm
very sympathetic with the pressures that people are under in-
ﬁdraftlng opinions like this. Nevertheless, in my profe551onal
opinion as a law professorrand a law dean, the Bybee memorandum
" igs perhaps the most clearly legally erroneous opinion I have
ever read. . It has five obvious failures. . - :

, First, it asks how close can we get.to the line, when
in fact it’s supposed to be enforcing a zero tolerance policy. -

'Second, the way that it defines- torture would permit
many of the things that Saddam Hussein’s forces did during his
‘time as not torture. Just for example, the White House website
ligts that beating, pulling out a fingernail, burning with hot
irons, suspension from ceiling fans were all acts.of. torture
committed by Saddam Hussein’s forces. Nevertheless, under the -
Bybee memorandum, if they didn’t cause serious organ fallure or
death they would not constitute torture. : .

. Thirdq.as I Said}-the~memo.grossly overreads the
president’s constitutional power to order torture. If the
president has a constitutiomal. power.to order torture- in the
face of a criminal statute preventing it passed by Congress,
it’s not clear why he could not similarly order genoc1de or
other klnds of acts. o :

Fourth, the memorandum says that executive orders --
executive officials can escape prosecution if they are carrying



out the president’s orders ds commander in chief. This is the
following orders defense which was rejected in Nuremberg and is
at the very basis of our intermational criminal law.

And, flnally, an important point, the Bybee memo
'essentlally is very tolerant.with regard to cruel, inhuman or
degradlng treatment. A convention against torture and cruel,
inhuman and degrading treatment. is read to permit various kinds
of cruel, inhuman and degrading treatment. And even -today there
was some lack of clarity in Mr. Gonzales's answer about whether
‘U.S. officials are barred from cruel, -inhuman or degrading
treatment. : - ‘ - .

T .think that if this kind of reasoning is left 7
unchallenged it could be used to - -justify atrocities of the kind
- 0of we saw at Abu Ghraib, where lower executive officials felt a-

license to be cruel, inhuman or degrading to people in their
custody. : .

o Now, some have said that the August lst memo is a
lawyer setting cut options for their client. But I think-as
lawyers, those of you have served know that:if a client asks a
- lawyer to do something which is- flatly illegal, the answer ‘is.

ro.. It’s not, "Here’s how we can justify it." So I believe’
that this is a stain on our law, a stain on our national
-reputation -- a legal opinion that is so contrary to a zero

. tolerance policy, which has a definition of torture that would’
have exculpated Saddam Hussein, that leaves the commander in
chief power to remove Congress as a check on torture that turns
Nuremberg on its head and that. gives government officials a
license to. be cruel is wrong from -the beginning.

_ If the counsel for the president had recelved such an
- opinion, you would have expected him te do at 1east one of two

. . things.

o First, reject it on the spot and send it back. Or,
~second, send it to other parts of the government and have them
give a second opinion, particularly the.State Department which I
believe following the policies in the U.S. report on the ‘
- Convention Against Torture would have said that the opinion is
flatly wrong: -Instead, what happened, as, you heard, was that
that opinion was allowed to become executive branch policy, was
incorporated into the DOD working group report, and remained as:
an executive branch policy for some two and half vears, during
which time I believe that a perm1531ve env1ronment was
inevitably created. : S



Now, I -welcome the- very strong statement that Mr.
Gonzales made in flnally repudiating this analysis. But I think
he also was begging the question of whether the parts of the

memo_that weren‘t explicitly replaced -- namely about the
" president’s constitutional powers to order_his subordinates to
commit legal -- to commit torture -- should be repudiated. At

the beginning of the testimony, Mr. Gonzales said those parts
have been withdrawn. By the end he said he repudiated it. I
~think he should say, "I reject them because they are legally’
wrong‘and they never should have been put-out there in the first
.place." I don’t think that our nation’s chief law enforcement
officer should tolerate ambiguity on a matter that is so
essential to our national values. I think Mr. Gonzales should
repudiate all elements of the memorandum, -‘ask for withdrawal of
the Defense Department’s working group report. And I also with
Mr. Johnson it’s a very good idea  to have a regular report about
" what we‘re doing  to root out torture within the executive
~branch.

oo With- regard to - the commander in chief powers, a very
51mple p01nt The statement -is made, "Any effort by Congress to
regulate. the interrogation .of battlefield combatants would
violate the Constitution’s vesting of the commander in chief
power in the president." If that were strictly.true, large
sections of the Uniform Code of Military Justice would also be
unconstitutional. I .think that‘s an overbroad position. ‘I -
~-don‘t think it’s sustainable as a matter of law, and I think it
should be repudlated deflnltlvely- ' :

. Remember that the attorney general has a duty not just
to serve his client, but to preserve the Constitution’s system
of checks and balances. I think that t¢ ensure that the .
president is not above the law, Mr. Gonzales should repudiate -
_ the comnstitutional theory that’s put out there. A very simple
question which yvou could . have asked him today was --

SEN. SPECTER: Dean Koh, your red light is'on, if you
would conclude your current thought, we would appreciate it.

DEAN KOH: A simple question you c¢ould have asked him
today is: Is the anti-torture statute comstitutional? If the
answer to that guestion is yes, then it cannot be overrlden by
the presgident’s commander in chlef powers. R

And the flnal thought, the Geneva Conventions. I
belleve that this point has been made very well. The Geneva



Conventions do apply broadly; and the fact that the
administration chose I think through Mr. Gonzales’s
recommendation not to apply the Geneva Conventions in
Afghanistan was an error which I think that Secretary Powell
properly challenged. Thank you.

SEN. SPECTER: We will -- thank you, Dean Koh. We will
now proceed with a round of 10 minutes each.  It‘s late in the
afternoon, and we have had extensive testimony from Attorney
General-designate Gonzales dealing with the specifics of the
issues which he faced, which the c¢ountry faced, and now with
three individuals who are more perhaps academicdians, or at least
in part academicians, we could explore a subject which we have .
‘not taken up, a delicate subject, and that is the issue of the
so—called ticking-bomb case on torture. There dre some prominent
authorities -- and I do not subscribe to this view, but only set
forth for purposes of discussion -- .that if it was known
probable‘causé that an individual had a ticking bomb and was
about to blow up hundreds of thousands of people in a major
American city that consideration might be given to torture.
Judge Posner, a very distinguished judge on the Seventh Circuit,
has commented that this is worth considering, or perhaps -even
more positively than that. Professor Dershowitz has written
extensively on the subjeéct, has come up with a novel idea of a
"torture warrant," and that runs through some of the :
considerations on interrogation techniques not to be decided by
the people at the base level, but when dealing with higher
'_official trying to get something out of the ranking al Qaeda-
person that an escalation of tactics ought to be left to more
mature authorities, perhaps even -- well, hlgher authorltles
than the federal chain of command. -

The Israeli Supreme Court has-opinéd on the subject. by

way of dictum -- as they put it recognizing in certain
circumstances Israeli interrogators may be able to -+ who use
torture -- not saying -that it ought to, but those who do may be

-able to employ the defense of necessity to save lives of a so-
called ticking time bomb or other such imminent threat. Dean
‘Koh, start with you: Are considerations for those tdctics ever
justifiable, even in the face of a ticking-bomb threat? DEAN
KOH: Well, senator}_ybu’re a former prosecutor, and I think
.that my approach would .be to keep the flat ban, and if someone -
- . the president of the United States -- had to make & decision
like that, someone would have. to decide whether to prosecute him.
or not. But I don’'t think that the answer is to create an
exception in the law, because an exception becomes a'lbophole;
and a loophole starts to water down the prohibition. :



I think what we saw at aAbu Ghraib is the reality of
torture. I’'ve had the misfortune to visit many torture dens in
my life. Many of them I am sure were justified on emergency
national security concerns, and at the end of the day you have
places, wherée they are just places where pecple are routinely
mistreated -- and not for any broad national securlty ‘purpose.

SEN. SPECTER . That sounds . eSSentlally llke the-
hypothetlcal question-defense -- if the president does it,
that’s a prosecution matter. I don t know about that.

Dean Hutson, what do you thlnk? Ever- an occasion “o

‘even consider that?

‘“DEAN ﬁUTSON I agree with Dean Koh that it is aiwwrs
illegal. New, you may -decide that you are 901ng to take the

Lillegal actlon, because- you have to.

But two peoints. One is that that’s not necessarily the

_81tuatlon -r.0r it’s not necessarily -- it‘s not at-all the

situation we're talking about here with Gitmo or Abu Ghraib or
other prisons.. There’s no indication that there was a ticking
bomb anyplace. The other is that you pose a gquestion in which
there is by definition in the guestion not sufficient time to
use more effective methods of gettlng information =~ good

guy/bad guy rewards and punlshments, you know, those kind of
. things which you are much more. capable of getting wvaluable

information. A third difference is. that by the hypothetical vou
are dealing with a particular individual. You‘re not dealing
with 550 people at Gitmo, or however many people at Abu Ghraib.
So it’s an interesting academic question. We‘veé all debated it.

~But I don’'t think that it is the sort of guestion that the Bybee
-amendments, - or excuse me, the Bybee memo for example addresseas,

SEN. SPECTER: Dean Hutson, there’s no doubt that it
wasn’t involved at Abu Ghraib -imn any of -the issues which we’ve.
taken up, but anybody who has watched on C-SPAN since 9:30,
we're off on a long day -- might-deserve a little academic

" discussion, even if it’s only highly theoretical. and it-

pretty tough to advocate -to adveocate.torture under any..
circumstances, .even with the ticking bomb. .So I can understand
the reticence of the witnesses, because T have the same '
reticence. What are your views, Mr. Johnson?

MR JOHNSON: Well, the Supreme Court concluded that
the necessity was a defense and prosecution.. It could never be



turned on its head to be made a policy moving forward. And of
course the Bybee: memo has the same problem.' It takes .a
guestion of law about how to prosecute someone for torture and
turns it into proactive advice on what is allowed and what's
not: And that's the moral problem with the Bybee amendment.

On the specifics of the ticking time bomb, I-think that
it’s very overblown in our imaginations, and it’s very rife with
what I could only call fantasy and mythology. The nunber one
issue, as I said, ig that torture is unreliable to get
information. We look at our clients -- nearly éevery client we
had confessed to something. They confessed to some crime, they
gave up some information, they gave up the name of an innocent
friend. What they said was, "I would do anything," "I would say
'anything to get it to stop." :

And one of the major problems with toxture from a legal
perspectlve and especially- from an intexrrogation perspectlve is
that it produces so much extraneous information that it actually
distracts f£rom good inﬁestigation,

But, secondly, the second part of this, which is-
‘often the questlon of fantasy, is that we have to do it, because
the bomb will go off in the next hour, and. if I don’'t agree for.
the next hour, it will go off in the next five minutes, would
vou do it there? It actually takes time to make soméone break
it takes strategy to make someone break.

One of the very d;sturblng things I find in the
~=memorandum is to know that some of the techniques that were used
in- Gitmo, such as water-boarding, were being used on our own
troops, supposedly to train them to resist from torture. I’ve
talked to American soldiers whio’ve gone through that training
and who have been reguired to-be engaged in that kind of
activity, and they told me that it’s taken them 15 years of
therapy to get over it. So I'm very disturbed to think that
it’s any part of the practice of our soldiers at this point in
this day and age. But at the same time we know it happens. I
‘know of stories in Argentina where supposedly the criminal -
the professional criminals go through training to resist torture
over the 48 hours they need before they get access to their
lawyer. Everything I‘ve heard about the operational
sophistication and the commitment of al Qaeda would lead me to
believe that they go through the same training. So the notion
that torture acts qulckly to deal with the ticking time bomb is
. also a fantasy.



SEN. SPECTER: Well,.it may well be fantasy, and we
hope that it never arises -- o

DEAN KOH: Senator, might I just add that --

SEN. SPECTER: Excuse me, I‘m in the middle of a
sentence, Dean Koh. Let’s hope it is fantasy. And as we had
examined interrogation techniques, we really haven’'t gotten into
the subject matter today of the suspect ag -- or the person
subject to interrogation as a.relevant factor, or the quality of
the information that that person might have, or the
sophistication or judgment if it went to the secretary of
. Defense or the undersecretary, where there is more time to have
an interrogation technique. And let us hope that no president
. ever has to face a decision, or any official at any level. But
there are gradations and complications here which do not provide
any easy answers, far beyond the scope of what we have heard
today My red light is on, so I ask no more questlons- But vou
.were 'in the middle of a sentence, Dean Koh --

DEAN KOH: I was just saying that the new OLC opinion
of last week withdraws the necessity defense and so would not
- function to permit the invocation of necessity as a reason for

torture. ' ' ' ' -

SEN. SPECTER: Senator Leahy?

SEN. LEAHY: Thank you, Mr. Chairman. Admiral Hurgon.
Dean Koh, Mr. Johnson, I want to thank you for being here. You
sat. through a long day. I hope  though it has been of intaresst.

S I would also hope -- and I apclogize for my voics,
which is just about done -- I would hope that the serators would .
read the material you submltted I read it and I found it
fascinating. I‘ve learned from it, obviously, sent most of it
around to members of my staff, those who haven't read it. They
might read it -- it’s well worthwhile.

Dean Koh, you heard Judge Gonzales's testimony oodayv.
I asked him a number of questions regarding his views of
executive power. I asked him if he agreed with the legal
conclusion in the August .l " 2002 memo by Assistant Attorney
General Jay Bybee, ‘the president has authorities as commander in
chlef to suspend the torture laws and immunize those who commit
torture on his order. T never really did get a yes or no unawar
on that, but can a president override our laws on torturs and
immunize the person who did the torture? )



DEAN KOH: No.

SEN. LEAHY: That's a good answer. I happen to agree
with it. :

Now, I asked Judge Gonzales about the administration‘s
claims regarding enemy combatants. The president has claimed
unilateral authority to detain a U.$. citizen who is suspected
of belng a terrorist; hold him indefinitely incommunicado, n:a
access to a lawyer and so on. He simply has this’ authorlty with
respect to U.S. citizens, bgth abroad and here. Judge Gonzales
gsaid the Supreme Court upheld this in Hamdi. Of course Hamli
court didn’'t decide that. They simply reached a conclusion thar
the Congress had -authorized this. Do you believe that the
"president has authority as commander in chief-te lock up a U.§
citizZen arrested in the United States and hold him. indefinitely -
without access to counsel or the courts?

DEAN KOH: No, and not when a civilian court is open.
I ‘was . surprlsed by the answer, because I think if vou look at
- the Hamdi decision, the opinion that you are citing; Justice
. O'Connor’s opinion, is a plurality decision. - It doesn’t say
that he has a right to hold somebody indefinitely. That very
issue is being litigated before the District of South Carclinea
in the Padilla case on remand. And also I think in the oral
argument in those cases Justice Stevens asked the solicitor
general how long would you hold. the person, and the answer was
for the duration of the war. 2and he said, “"What i1f it‘s a 104~
vears war?" . And  then the.government lawyer backed away from the
assertion. So I don’'t think they were claiming at the time that
there was a right to indefinite detention, and I.don’t think the
Supreme Court gave them a right to indefinite detention.

SEN. LEAHY: And there’s also a -- following a question
one of the other senators asked,'letfs say the president
followed Secretary’Powéil's advice, declared the Geneva
Conventions applied to the conflict in Afghanistan -- what
effect would have had on our ability tQ prosecute captured =l
Qaeda or Taliban fighters for war c¢rimes?

DEAN KOH: Well, IT. think what was proposed, which I
think would have made sense, was for everyone to get a hearing,
as required by Article V of the tribunal -- of the Geneva
Conventions. .Everyone who is taken into captivity ordinarilw
gets a hearing under the Geneva Conventions, and thousands of



these hearings have been given in Irag, and were also given in
Vietnam. That's what was not done.

I think particularly with regard to the Taliban, they
were acting as essentially the army of Afghanistan, and I
believe that they should have been given POW status. I think
that there was some. confusion in the question today about
- whether, quote, "Geneva applies or not." Geneva may apply in the
sense that everybody gets a hearing to find out what their
status is, but some of them may not be POWs.

SEN. LEAHY: That'‘'s what -- thahk you, that’s what I
was ‘looking for. We follow certain standards, whether ths other
.side does or not, we do. We need to comply with Geneva winether

our enemies do or not -- is that not the logic of Geneva?

DEAN KOH: Broad applicability of the logic. We have
been. the ones who are saying it should apply broadly, because we
.want our troops to have a strong presumption of protectiocn.
Afghanistan was the first time in which we sald that it didn’t
apply to a confllct - :

You were also asking questlons about rendition. Once
it was said that Geneva Conventions did apply in Iraq, there was
the danger that people then would be removed from Irag as a way
of bringing them outside of the scope of the Geneva Conventions.
The bottom line, senator, is we have tried not to create:ways in
.which people can be taken in and out of the protection of the
conventions, because that might happen to dur troops.

'SEN. LEAHY: wWell, and if we have somebody who is
treating our troops inhumanely, or others, we can also mring
about -- eventually bring about prosecutions of them as war
criminals, can we not? There‘s a lot of tradition of that.

o Admlral the January 2002 draft memoe for the pIESlde“i
~-- this was the one signed by Judge Gonzales -- argued the wayr

against terrorism is a new paradigm, renders obsolete the Geneva
Conventions‘ quote, "strict limitations in questioning of ensemy
prisoners. But we talked about the Army field manuail. v

- makes . it perfectly clear that POWs can be interrogated.
not correct?

DEAN- HUTSON: That’s absolutely right, senator. &
couple of thoughts. One is that all the wars are new paradigm:
when you first start to fight them. You know, there’s new
weapons systems, there’s new enemies, there’s new tactics,



there’s new strategy. So the fact that it’s a new paradigm
doesn’t necessarily change things.

The other thing is that the Geneva Conventions
place on the detainee an obligation to provide certain
information. It does not place on the capturer a limitation on
the guestions or the numbers of questions or the numbers of
times to question -- this isn‘t a Miranda kind of situation.
You can keep asking questions. It does limit the torture,
cruel, lnhuman degradlng kinds of ways that you may ask
gquestions.

If by "obsolete" Judge Gonzales meant that we are going
to have to use more kinds of techniques, harsher techniques,
more aggressive techniques, torturous technigues, then I
disagree with him very strongly on that. If he is just saying
that we need to throw it over the side because we’re dealing
with terrorists and we can’t ask any question beyond name, rank,
serial number, then you’re just wrong on the law. You know,
it’s one or the other. You know, it’'s either wrong on the law
or he’s advocating techniques that I would not support. .

'SEN. -LEAHY: From a lawyer’'s -- military lawyer’'s
_ perspective, could we have avoided what we see in Afghanistann
Irag and Guantanamo?

DEAN HUTSON: Absolutely - It goes back, senator, to
what I think I said in my statement, written and oral statement,
about the chain of command. Those soldiers that we saw in the
pictures, the people that are being investigated otherwise, hava
picked up the attitude that started at the top of the chain of
command. And if the attitude that started at the top of the
chain of command was they may be terrorists, they may be evil-
doers, but they are human- beings and we will treat them with the
dignity and respect that Americans treat human beings, we would
not have seen what we saw. Rather, the attitude of the top was’
they are terrorists, so different rules apply without really
‘explaining what the rules were that applied. And, as Dean Koh
said, they ended up -- or I guess Mr. Johnson -- they ended up
in this never-never land where nothlng applled and then we saw
what happened.

SEN. LEAHY: We have some members of Congress in both
parties --. have suggested we have some kind of an independent --
purely independent investigation of what happened here. Is that
your position too? DEAN HUTSON: Absolutely, it is, senator.
Judge Gonzales referenced several times the nunber of



investigations that are going on, as if that somehow fixed the
problem. And, you know, if 10 investigations is. good, then 20
would be even better, and 30 better than that. That’s not the
point. The point is that we need an investigation, a
comprehen51ve investigation, not unlike the investigation that
perhaps Admiral Gehman did in the Challenger disaster in which
the investigating body has subpoena power, the power to
administer oaths, which raises the specter of perjury, and iz

told to go wherever their nose leads it -- not to look at the
few bad apples. You know, this .has been -- atrocities have I=zen
committed by a few bad apples, you know, go out and demonstrate
how that happened. They need -- and if it goes to the E Ring.

" then it goes to the E Ring. If it goes to the Office of Legal

Counsel, then it goes to the Office of Legal Counsel. But whan

vou put them in a box with a series of investigations to look at
- junior enlisted personnel, you are never going to find what

. happened.

SEN. LEAHY: Thank you. And, Mr. Chairman, you asked
the question that Mr. Johnson has been asked, basically how
effective torture is, and I think he gave a very good answer
from his sexperience. Most people being tortured are going te
. say whatever you want to stop the torture. And thank you, Mr.
Chairman. -And, again, I compliment you for the hearing you held
today. -

SEN. SPECTER:  Thank you very much, Senator Leahy.
Senator Cornyn?

SEN. CORNYN: Thank you, Mr. Chairman. Mr. Johnson,
Mr. Koh, Mr. Hutson, thank you for being here with us today. I
just want to ask for whether you agree or disagree with thism
proposition to begin with, and then we’ll get into some more
questions. Do you agree or disagree that all lawful means to
'gather actionable intelligence that is-likely to save American
lives should be permitted? Let me say that again. Do you agree
or disagree that the United States govermment should use all
lawful means to gather actlonable intelligence that’ s likely to
save American lives?

DEAN HUTSON: I agree.
SEN. CORNYN: " Dean Hutson?

DEAN HUTSON: I agree.



SEN. CORNYN: Dean Koh?

" DEAN KOH: I.agree with lawful méans no including
torture or cruel, inhuman or degrading treatment.

_ SEN. CORNYN: Exactly. That‘s implicit in the
question, but thank you for being specific. MNMr. Johnson? MR.
JOHNSON: I agree. And my concern is that there’s been such =z
fascination with the supposed effectiveness of forms of torture
and duress that all lawful means in fact have not been used.

SEN. CORNYN: But as far as the proposition goes, all
lawful means, as. qualified or amplified I should say, by. Iinan
"Koh and you, Mr. Johnson, and Dean Hutson, you would agree witl:
that propesition, would you not, sir?

Well, and that‘s the thing. I think we all agree with
.that. I mean, certainly we do on on the committee, and as I '
heard Judge Gonzales testify today, that’s what he said his
position was and what he believed the president’'s position was.

: But let me get to an area where maybe there is -- well,
I know there’'s disagreement, because we’ve already talked about
it. some here today -- not with you, with these witnessesl But,
first of all -- and I'd like to maybe start with Dean Koh, and
then Dean Hutson, and then ask My. Johnson some other gquestions.
First of all, Mr. Johnson, let me just -- just as a background
matter, are you a lawyer by profession, sir?

MR. JOHNSON: No.

SEN. CORNYN: - Qkay, well, I won't ask you any legal
questions. ’ ' . C

MR. JOHNSON: Please.

SEN. CORNYN: It’'s not every day that you get to ask
‘the legal questions of the deans of -- a couple of law school
" deans, and Mr. Chairman, they wouldn’t let me into Yale @iaw
School, so I didn’t even bother trying to apply, because I
wasn‘'t qualified. So it’s a great honor to be here with --

DEAN HUTSON: We would have been glad to have you at
Franklin Pierce Law Center. (Laughter.)

~ SEN. CORNYN: Well, it’s great to be here with such
distinguished legal minds. But, you know, I asked earlier .Judge



Gonzales -- I think it was -- whether lawyers disagree and --
about even the matters as important as. to what you testifiad to
today, Dean Koh and Dean Hutson. aAnd we already., I believe, have
established that there are legal scholars and international law
experts who hold a contrary opinion to the one you’‘ve exprassed
today, for example, Dean Koh, with regard to the applicability
of the Geneva Conventions to terxrorists. Would you concede the
point that there are respectable legal scholars who hold a
contrary opinion? -

DEAN KOH: Yes, and I think you have to define exactly
what you mean -- the applicability to al Qaeda, the
applicability to Taliban? There’s a different nose count oo osch
one. SEN. CORNYN: I understand your distinctiom. But lei s

talk about al Qaeda first. But do you -- and you take the
position that Geneva applies to al Qaeda -- is that correct,
sir? ' ‘ '

DEAN KOH: I take the position that Geneva applies to
people who are captured, and then a tribunal could quickly
determine that somecone is al Qaeda, and as for example in the
case of Moussaocui he could then be turned over to a criminal
proceeding. :

SEN. CORNYN: But, for example, if there is a
status hearing to determine the status of an enemy combatant,
-‘and they are determined to be at that status hearing a member of
al Qaeda, would they be entitled to the protections of the
Geneva Convention in your opinion, Dean Koh?

DEAN KOH: Well, they fall under Geneva, but they are
not POWs, and they should then be treated as common c¢riminals
and prosecutors. ) :

SEN. CORNYN: But nevertheless entitled to humane
treatment, is that correct?

DEAN KOH: Yes.

SEN. CORNYN: And, Dean Hutson, do you have a CORLY ALY
view, or do you take the same position? E

DEAN HUTSON: I take the same view. You know, one of
the issues I think here, senator, is that -- at léast in my mind
one of the issues here is that -- I don’'t want to sound
pedantic, so forgive me, but you know law isn’'t practiced is a
vacuum. It’s practiced in real life. 2and sodmetimes whether or



not lawyers agree or disagree about the gray areas in the middle
-~ I don’'t think there’s necessarily a gray area in the middle -
- there are other factors, like protecting U.S. troops, that
have to be taken into consideration in making the decision about
whether or not you are going to apply the Geneva Convention or
the role the conventions are going to take. &And I think that.
it’s naive to say, Well -- not you are but others -- naive on
the part of others to say, Well, we are going to very narrowly
-1limit this, because we’'re clever lawyers and we can figure out a
way -to get around this, because I think that that in the end
risks U.S. troops in this or future wars.

SEN. CORNYN: Well, Dean Hutson let me pursue that
just a second. TIsn’t it naive to assume that al Qaeda, people
who employ suicide bombing attacks, who attack innocent
civilians, will have any regard whatsoever for the international
forms of conflict?

DEAN HUTSON: I do not think that they will have- any -
regard for the international forms of conflict. Nor do I think
that if they are suddenly going to say, Oh, gee, if we start
doing -- conducting or behaving in other ways, we’ll get the
benefit of being POWs. IFf we start wearing uniforms everythlng
is going to be ockay. You know, I don’'t think it makes a
difference partlcularly one way or the other.

. SEN. CORNYN: So it wouldn‘t influence their decision
to treat our troops, were  they captured, in any particular
humane —- ' a

DEAN HUTSON: Well, I think --
SEN. CORNYN: -- complied with the Geneva Convention?

-DEAN HUTSON: I think that it may. I think Senator
MeCain said that he thought that it did in Vietnam. I think
. that -—

SEN. CORNYN: Vietnam is -- obviously we were at war.
with another nation-state, and one that wore a uniform with
insignia, and they had a chain of command -- all the criteria by
which the Geneva Convention is determined to apply -- did we
not?

DEAN HUTSON: Did not -- they did not necessarily
comply with the law of war, which is one of the factors that ig
determinative of POW status.



. DEAN KOH: - I think we‘re moving to a definitive _
resolution of these issues, but I think that these issues are.
going to continue to be disputed and resolved in the courts.

SEN. CORNYN: Well, let me just mention a group of
other distinguished lawyers. Professor W. Thomas Malinson (ph),
who has written in Case Western Reserve Journal of International
Law; Professor Alan Rossis (ph), who has .written on this
subject, Professor Ingrid Detter, Professor Gregory N. Travalio
(ph) -- and I hope I pronounce that name correctly. &2and I won't
go through a whole long list, but you would acknowledge that
there are others, other legal scholars, people who have written
" in this area, who agree with Professor Wedgwood and disagree
with you on the application of Geneva to al Qaeda. Would you
concede that, Dean Koh?

DEAN RKOH: I think the Question, senator, is whether
Afghanistan can be removed. from the scope of the Geneva -
.Conventions? And I don‘t know that anybody agrees with that.

SEN. CORNYN . 8o you wouldn t agree -- you wouldn’'t
concede that there are a fairly lengthy list of distinguished
legal scholarship that holds that al Qaeda fighters are not
entitled to the protections of the Geneva Convention? You
wouldn’t concede that?

DEAN KOH: I think this is a point that was made in
your Washington Times op-ed, quoting Mr. Malinowski from Human -
Rights Watch. But I think as he pointed out in his letter of
regponse, the danger is an assertion that an entire conflict is
outside the scope of the Geneva Conventions. If that were true,
then U.S. scldiers participating also would not enjoy Geneva
_ Conventien protections. So I think the solution is to bring all
the combatants who .are captured in, to give them hearings,
decide who are POWs and who ought to be treated as common
criminals, and that al Qaeda members could well be among thoge
who are treated as common criminals.

SEN. SPECTER: Senatox Cornyn,owould you like one more
- round? A

SEN. CORNYN: I would like two more minutes, and I‘11 -
be through.: ' ' :

SEN. SPECTER: Dean.



. _ SEN. CORNYN: Thank you, sir. (Laughter.) Well,
gentlemen, vyou know, regardless of the disagreement among
lawyers on this particular issue with regard to the application
of the Geneva Convention, and regardless of whether you say
Geneva doesn’t apply or that Geneva does apply but al Qaeda
fighters are exempted from the requirement of Geneva's
protections with regard to POW status, would each of you --
would you agree, Dean Koh, for example, that, you know, that
some very important lawyers, namely federal judges, have decided
in three different cases that the president’s position and Judge
‘Gonzales's position on the Geneva Convention is correct? Are
you aware of that?

DEAN KOH: - If ome of those cases, 1f the Padilla case -
- that case was reversed by the Second Circuit. If another case

SEN. CORNYN: But for lack of jurisdiction, right? And
it’s not one of the ones I was referring to. ' .

. DEAN KOH: And I think you also need to include into
the mix Judge Robertson’s opinion in the D.C. Circuit which has
in part suspended the military commission proceedings precisely
because the Geneva Conventions, and --

SEN. CORNYN: Is that the one that's on appeal right
now? ' :

DEAN KOH:- Yes. And then --

SEN. CORNYN: Well, for the record, the ones I'm _
referring to are the Arnaut (ph) case, the Lindh, John Walker
Lindh case --

DEAN KOH: -- a plea bargain.

SEN. CORNYN: Well, I beg your pardon, sir, it’'s 212
Fed. Sup. 2d 541. It’s not a plea bargain. This is the one -
where he claims immunity from prosecution by wvirtue of his being
protected by the Geneva Convention and a POW, but the court held
he was not entitled to protection of the Geneva Convention.

Mr. -- or Mr. Chairman, given the late hour and my
commi tment to'you not to go much farther than a couple more
questions, we’'ll save all these interesting discussions perhaps
for a later time, but thank you.



SEN. SPECTER: Senator Cornyn, if Yale had an
opportunity to consider your application nunc pro tunc, and seen
You spar with the distinguished dean of the Yale Law School, I
think you would have been admitted beyond any question. But T
don‘t know had you gone to vale you would have been the superb
questioner that you are today. (Laughter.) But T -- Senator
Leahy and I are sort of chained to the mast. That’s the rule of
being ranking and chairman. But you‘re a free agent, so your
presence here is extraordinarily commendable, and I think
including your introduction you may have outranked Senator
Kennedy on tenure of . speeches. That ¢oncludes the hearing.
Thank you very much, gentlemen.



