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·1· ·SIS.

·2· · · · · · · · · Then I was sword commander.· Got

·3· ·promoted to captain in Boron, California.· Left

·4· ·Boron, California, went to Washington, D.C. as an

·5· ·examiner for the Bureau of Prisons, an auditor for

·6· ·security and safety correctional services department.

·7· ·I left that job as an examiner and went to the

·8· ·southeast regional office in Atlanta, Georgia as the

·9· ·assistant discipline hearing administrator/DHO,

10· ·discipline hearing officer.

11· · · · · · · · · Left Atlanta, Georgia, went to senior

12· ·captain at the Federal Medical Center in Lexington,

13· ·Kentucky.· Left that job and went to -- promoted to

14· ·the national DHA, discipline hearing administrator

15· ·for the Bureau of Prisons.

16· · · · · · · · · Then I left that job and went to

17· ·associate warden in Butner, North Caroline at the

18· ·medical center.· Left Butner, North Carolina.· Went

19· ·to Terre Haute, Indiana USP as associate warden.

20· ·After that I was promoted to warden at FCI Raybrook,

21· ·New York.

22· · · · · · · · · After a warden at FCI Raybrook I went

23· ·to senior warden, senior executive service warden at

24· ·the United States penitentiary in McCreary, brand new

25· ·activation.· After that activation I was selected as
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·1· ·regional director for the Federal Bureau of Prisons

·2· ·in North Central Region.· And I retired out of that

·3· ·position.

·4· · · · · ·Q.· · ·Can you tell me the dates that you

·5· ·served as regional director?

·6· · · · · ·A.· · ·October 2004 to September the 30th,

·7· ·2011.

·8· · · · · ·Q.· · ·Congratulations on your retirement.

·9· · · · · ·A.· · ·Thank you.

10· · · · · ·Q.· · ·What do you do now?

11· · · · · ·A.· · ·I'm the managing director for

12· ·Corrections Corporation of America, Division One,

13· ·which I'm over the marshal, ICE, and Bureau of

14· ·Contract Prisons, private prisons.· I work out of the

15· ·Kansas City area.

16· · · · · ·Q.· · ·Let's turn to your years as a regional

17· ·director of the BOP.· Can you describe your

18· ·responsibilities in that position?

19· · · · · ·A.· · ·I was responsible for the north

20· ·central region, responsible for 20 to 22 Federal

21· ·prisons.· A budget of almost -- it fluctuated in that

22· ·tenure from approximately $700 million to

23· ·$900 million.· I had approximately 6700 employees.  I

24· ·was responsible for the wardens.· They were the

25· ·direct report to myself.
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·1· ·way to get at it.· Can you describe for me a

·2· ·circumstance under which these kinds of limitations

·3· ·would be appropriate?

·4· · · · · · · · · MR. CARTIER:· Objection, hypothetical,

·5· ·speculative.· You can answer.

·6· · · · · ·A.· · ·Can I describe to you -- I'm sorry.

·7· ·Can I describe to you when these would be -- when

·8· ·these limitations would be appropriate?

·9· · · · · ·Q.· · ·(By Mr. Agathocleous)· That's right.

10· · · · · ·A.· · ·I'm not there, the unit team operating

11· ·the unit.· So I'm just speculating.· To manage their

12· ·communication I would say, their written, their

13· ·verbal, their correspondence, I would assume.

14· · · · · ·Q.· · ·Do you believe that there could be a

15· ·circumstance in which it would be appropriate to

16· ·limit a prisoner's communications to the limit as

17· ·described in this rule?

18· · · · · ·A.· · ·In the Federal Bureau Prisons as a

19· ·whole, or in the communications management unit?

20· · · · · ·Q.· · ·Either.

21· · · · · ·A.· · ·There are some inmates that could

22· ·require closer management and monitor their

23· ·communications.

24· · · · · ·Q.· · ·Can you think of a circumstance in

25· ·which it would be appropriate to impose the
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·1· ·limitations described in this proposed rule on the

·2· ·entire CMU?

·3· · · · · ·A.· · ·All three rules?

·4· · · · · ·Q.· · ·Yes.

·5· · · · · ·A.· · ·Let me look at it again.

·6· · · · · ·Q.· · ·No problem.

·7· · · · · ·A.· · ·(Examines document.)· All three of

·8· ·them that I'm looking at, the written correspondence,

·9· ·the telephone communication, and the visiting are a

10· ·management of their communication for their written

11· ·correspondence, their telephone calls they are

12· ·making, and their visiting.· So all of them could be

13· ·utilized for the management of the communication

14· ·management unit for inmates residing in that unit.

15· · · · · ·Q.· · ·My question though is taken together

16· ·do you think it would be appropriate to impose these

17· ·particular limitations on the entire CMU?

18· · · · · · · · · MR. CARTIER:· I object, incomplete

19· ·hypothetical, speculative, and I think asked and

20· ·answered.· You can answer.

21· · · · · ·A.· · ·It's a communication management unit.

22· ·And if these rules come out and these are the rules

23· ·to be utilized to manage the unit, then we'll utilize

24· ·these rules to manage the unit.

25· · · · · ·Q.· · ·(By Mr. Agathocleous)· And do you
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·1· ·think that would be appropriate?

·2· · · · · ·A.· · ·If they are approved and they are set

·3· ·forth then they will be appropriate.

·4· · · · · ·Q.· · ·Thank you.· What is your understanding

·5· ·of the phrase general population unit?

·6· · · · · ·A.· · ·General population is a unit where you

·7· ·have access to visiting, the law library, the leisure

·8· ·library, programs, education, religious programs,

·9· ·food service, recreation, indoor and outdoor, based

10· ·on the climate weather.

11· · · · · ·Q.· · ·I've seen the BOP describe the CMU as

12· ·a self-contained general population unit.· And I

13· ·believe that's a phrase you used earlier this

14· ·morning.· What does that mean?

15· · · · · ·A.· · ·It's a general population unit that is

16· ·self-contained.· By that they don't have access

17· ·outside of that unit to the rest of the population.

18· ·It's limited entrance and exit procedures in and out

19· ·of that unit.· However, the unit is afforded -- that

20· ·unit has recreation, it has indoor and outdoor

21· ·recreation, it has food service, it has visiting.· It

22· ·has leisure area, TV area, law library, leisure

23· ·library.· Almost all to the best of my memory are

24· ·housed alone.· They are single cells, which if you

25· ·have to be in prison to have your own cell is a good
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·1· · · · · ·Q.· · ·Do you know why these particular

·2· ·criteria were selected?

·3· · · · · ·A.· · ·To manage the communication unit, to

·4· ·manage the inmates assigned to that unit.

·5· · · · · ·Q.· · ·This is Exhibit 36.· This is a

·6· ·document previously marked as Exhibit 36.

·7· · · · · ·A.· · ·(Examines document.)· Okay.

·8· · · · · ·Q.· · ·Do you recognize this document?

·9· · · · · ·A.· · ·It looks familiar.· I've seen it

10· ·before.

11· · · · · ·Q.· · ·Can you describe what it is, just in

12· ·broad terms what this document actually is?

13· · · · · ·A.· · ·It speaks of the communication

14· ·management unit located at the correctional complex

15· ·there in Terre Haute, Indiana.· It talks about the

16· ·unit being established to house inmates based on

17· ·conviction, offense conduct, verified information.

18· ·It gives examples but it's not the total list of

19· ·examples.· It says it's not all inclusive.· It says

20· ·that it has the capacity to hold 90 inmates, but that

21· ·would be if you double-bunked the 90, two to a cell.

22· ·It talks about the programs, it talks about the

23· ·recreation, religious, the incoming and outcoming

24· ·correspondence, the telephone.· It's a cursory

25· ·overview of the procedures and process at the CMU.
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·1· · · · · ·Q.· · ·Do you know who authored this

·2· ·document?

·3· · · · · ·A.· · ·I believe someone in CPD, Correctional

·4· ·Programs Division in Washington, D.C.

·5· · · · · ·Q.· · ·When did you first see this document?

·6· · · · · ·A.· · ·The best of my memory I would say

·7· ·somewhere in 2006.

·8· · · · · ·Q.· · ·Does this document -- earlier you

·9· ·testified that there were some criteria that you used

10· ·to make your decisions about CMU placement.· Are

11· ·these the criteria you were referring to?

12· · · · · ·A.· · ·This is the guidelines.· The criteria

13· ·-- depend on what you mean by criteria.

14· · · · · ·Q.· · ·Did you rely on this document to make

15· ·your decisions?

16· · · · · ·A.· · ·I relied on this document and other

17· ·documents in the packet to make the decision for the

18· ·submittal.

19· · · · · ·Q.· · ·Do you mean other documents in the

20· ·referral packet specific to a particular inmate?

21· · · · · ·A.· · ·Yes, sir, for the individual.

22· · · · · ·Q.· · ·But more broadly, when you were

23· ·figuring out criteria to use for all of the referrals

24· ·you were getting did you use this document to help

25· ·you make those decisions?

Case 1:10-cv-00539-BJR-DAR   Document 138-4   Filed 04/23/14   Page 28 of 79



Page 53
·1· · · · · ·A.· · ·Did I look at this for examples of the

·2· ·document that the inmates that I was looking at on an

·3· ·individual case were properly placed?

·4· · · · · ·Q.· · ·That sounds about what I'm asking,

·5· ·yes.

·6· · · · · ·A.· · ·Yes.· This was part of it.

·7· · · · · ·Q.· · ·Did you rely on any other documents

·8· ·that laid out broad criteria like this?

·9· · · · · · · · · MR. CARTIER:· Object.· Vague as to

10· ·time period.

11· · · · · ·A.· · ·I don't remember.· This one here is

12· ·very familiar.

13· · · · · ·Q.· · ·(By Mr. Agathocleous)· We were talking

14· ·about Exhibit 36, right?

15· · · · · ·A.· · ·Yes, sir, Exhibit 36.

16· · · · · ·Q.· · ·Let's take a look at this bullet point

17· ·list that appears on this.· Do you see the first

18· ·bullet point mentions inmates who have been convicted

19· ·of or associated with international or domestic

20· ·terrorism.· Can you explain what associated with

21· ·terrorism means?

22· · · · · ·A.· · ·My opinion of associated?· Affiliated,

23· ·a member of.

24· · · · · ·Q.· · ·Does it mean in your mind actual

25· ·direct or indirect connection to a terrorist?
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·1· ·my position as regional director given it to the

·2· ·deputy regional director to send out to the wardens

·3· ·who were responsible for placement, posting of the

·4· ·notice as requested by Mr. Dodrill.

·5· · · · · ·Q.· · ·Do you know if this ultimately was

·6· ·posted at the CMUs?

·7· · · · · ·A.· · ·I don't know.

·8· · · · · ·Q.· · ·Has there been any further change to

·9· ·the criteria listed in paragraph 2 of this document,

10· ·Exhibit 40, since this document was created?

11· · · · · ·A.· · ·I don't know.

12· · · · · · · · · MR. AGATHOCLEOUS:· Let's take a

13· ·one-minute break.

14· · · · · · · · · THE WITNESS:· ·Can we take a few

15· ·minutes?

16· · · · · · · · · MR. AGATHOCLEOUS:· Sure thing.

17· · · · · · · · · · · · · (Recess.)

18· · · · · ·Q.· · ·(By Mr. Agathocleous)· Let's continue.

19· ·I want to talk now about the referral packets.· Am I

20· ·correct that a referral packet would come to the NCRO

21· ·when a prisoner was nominated for CMU placement?

22· · · · · ·A.· · ·I received a referral packet after

23· ·submission and reviewed by subject matter experts.

24· · · · · ·Q.· · ·Do you know what office actually put

25· ·together those packets?

Case 1:10-cv-00539-BJR-DAR   Document 138-4   Filed 04/23/14   Page 30 of 79



Page 69
·1· · · · · ·A.· · ·For the CMU inmates?

·2· · · · · ·Q.· · ·Yes.

·3· · · · · ·A.· · ·There's different roles played by

·4· ·different -- the involvement, you would have the

·5· ·correctional programs, correctional services,

·6· ·psychology would review it.

·7· · · · · ·Q.· · ·But my question is who put them

·8· ·together.

·9· · · · · ·A.· · ·It would probably be correctional

10· ·programs and CTU together, or individually.

11· · · · · ·Q.· · ·What office or offices had considered

12· ·the referral before it got to the NCRO?

13· · · · · · · · · MR. CARTIER:· Objection, lack of

14· ·foundation, calls for speculation to the extent it's

15· ·asking about things you weren't involved in.· But you

16· ·can answer.

17· · · · · ·A.· · ·Who looked at them before I got them?

18· ·Is that what you're saying?

19· · · · · ·Q.· · ·(By Mr. Agathocleous)· Yes.

20· · · · · ·A.· · ·I don't know.· I know what I reviewed

21· ·in the documentation, what was before me.· CTU was

22· ·involved and correctional programs was involved.

23· · · · · ·Q.· · ·It's my understanding that the central

24· ·office now reviews CMU referrals.· Was that the case

25· ·when you were regional director?
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·1· · · · · ·A.· · ·I relied on the entire packet.· I read

·2· ·the entire packet.· I had some of those packets for

·3· ·three or four or five days to digest them.

·4· · · · · ·Q.· · ·Did you provide any guidance to your

·5· ·staff as to what to include in that narrative section

·6· ·on that form?

·7· · · · · ·A.· · ·Guidance in what way?

·8· · · · · ·Q.· · ·Did you explain to them, for example,

·9· ·the kinds of information you wanted to see summarized

10· ·there?

11· · · · · ·A.· · ·If I didn't see something that I

12· ·needed I would either go through the deputy or I

13· ·would call that person and say you're missing this or

14· ·you're missing that.· What are you trying to say.  I

15· ·don't understand what you're trying to say.· I would

16· ·make a better informed decision.

17· · · · · ·Q.· · ·So that would be in response to

18· ·something that already arrived on your desk?

19· · · · · ·A.· · ·That's correct.

20· · · · · ·Q.· · ·Did you have any conversations before

21· ·this process started about this is the kind of thing

22· ·I want to see in these forms?

23· · · · · ·A.· · ·I don't remember.

24· · · · · ·Q.· · ·What was the purpose of the other

25· ·levels who reviewed that appears on those forms?
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·1· · · · · ·A.· · ·What was the purpose?

·2· · · · · ·Q.· · ·Yes.

·3· · · · · ·A.· · ·One was correctional programs.· They

·4· ·reviewed it for programming.· They reviewed the

·5· ·packet.· The other one was correctional services,

·6· ·focused probably on safety, security review of the

·7· ·packet in its entirety.· Mental health, look and see

·8· ·if there were any mental health issues.· It's called

·9· ·the chief psychologist, I believe.· The executive

10· ·assistant review the packet as a whole.· And the

11· ·deputy reviewed the packet as a whole.· And then I

12· ·reviewed the packet from -- with all the

13· ·documentation and material before I made a decision.

14· · · · · ·Q.· · ·But what was the purpose of having all

15· ·these different levels of review?

16· · · · · ·A.· · ·To insure that the subject matter

17· ·experts in those specific areas reviewed the contents

18· ·of the material and then made their recommendation to

19· ·myself.

20· · · · · ·Q.· · ·Did you give weight to any -- more or

21· ·less weight to any particular professionals

22· ·recommendations?

23· · · · · ·A.· · ·No.

24· · · · · ·Q.· · ·Did you ever consult with the CTU

25· ·before making your decision?
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·1· ·where the CTU had recommended it?

·2· · · · · ·A.· · ·Typically the information in there was

·3· ·what I needed to make the decision.· But there may

·4· ·have been a couple times where I disagreed with them.

·5· · · · · ·Q.· · ·How often would you say that happened?

·6· · · · · ·A.· · ·I couldn't put a number on it.· I do

·7· ·remember slightly that I may have disagreed with them

·8· ·on a couple.

·9· · · · · ·Q.· · ·If you disagreed did the CTU ever

10· ·object to your ultimate decision?

11· · · · · ·A.· · ·Object in what way?

12· · · · · ·Q.· · ·For example, was there any

13· ·circumstance in which the CTU overrode your decision?

14· · · · · ·A.· · ·Not that I'm aware of.

15· · · · · ·Q.· · ·In your mind was there any

16· ·circumstances in which the CTU was authorized to

17· ·override your decision?

18· · · · · ·A.· · ·Authorized by who?

19· · · · · ·Q.· · ·I don't know.· That's what I'm asking.

20· · · · · ·A.· · ·That's what I'm wondering.· I'm trying

21· ·to think who could authorize them to override my

22· ·decision.· I was the ultimate decision-maker for

23· ·placement there.

24· · · · · ·Q.· · ·Do you ever recall a circumstance in

25· ·which you decided not to assign a prisoner to the CMU
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·1· · · · · ·Q.· · ·Why not provide the prisoner with a

·2· ·copy of this before they arrive at the CMU?

·3· · · · · ·A.· · ·That they were going to the CMU?

·4· · · · · ·Q.· · ·Yes.

·5· · · · · ·A.· · ·One thing it would be in my opinion it

·6· ·would be a security concern because they would know

·7· ·which CMU they were going to, Terre Haute or Marion.

·8· ·And they would have the availability, maybe the

·9· ·opportunity, maybe the wherewithal, maybe the funding

10· ·to interfere with that transfer process.· It would be

11· ·a security concern if they knew they were going to

12· ·Marion and someone was waiting on them, an

13· ·opportunity could present itself to try to prevent

14· ·that.

15· · · · · ·Q.· · ·Were CMU inmates given any documents

16· ·other than this notice of transfer to explain why

17· ·they had been designated to a CMU?

18· · · · · ·A.· · ·I don't know.

19· · · · · ·Q.· · ·Do you know if any documents from the

20· ·referral packets that you reviewed were given to the

21· ·inmates?

22· · · · · ·A.· · ·I don't know.

23· · · · · ·Q.· · ·Were CMU prisoners provided with a

24· ·verbal explanation of why they had been sent to a

25· ·CMU?
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·1· · · · · ·A.· · ·I'm not sure on a case-by-case basis.

·2· ·But if they asked I'm sure at the program review time

·3· ·with the unit team would tell them why they were

·4· ·there.

·5· · · · · ·Q.· · ·Were the inmates told anything about

·6· ·who was involved in the decision-making process?

·7· · · · · ·A.· · ·I don't know.

·8· · · · · ·Q.· · ·I want to talk a little bit about

·9· ·designations to some of the other units we talked

10· ·about earlier, namely ADX and the SMU.· Am I correct

11· ·in thinking that ADX and SMU use a sort of similar

12· ·nomination and referral process to sort of pick which

13· ·prisoners are going to be sent there?

14· · · · · ·A.· · ·I don't recall the criteria for the

15· ·SMU.

16· · · · · ·Q.· · ·Less the criteria of the actual

17· ·process?

18· · · · · ·A.· · ·I don't recall the -- I don't remember

19· ·the process for the SMU.· It came towards the end of

20· ·my career.· I honestly don't remember this.

21· · · · · ·Q.· · ·How about ADX?

22· · · · · ·A.· · ·I do remember the ADX process.

23· ·Inmates who were placed in the ADX I approved the

24· ·placement for the ADX.· Once placed they were

25· ·reviewed, their placement in the control unit.
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·1· · · · · ·A.· · ·They could send me marked sensitive,

·2· ·to whom it may concern, or regional director,

·3· ·sensitive information.

·4· · · · · ·Q.· · ·The ways you just described that a

·5· ·prisoner could sort of reach out to you and request

·6· ·transfer out of the CMU, would that prompt a CMU

·7· ·referral form to be filled out?

·8· · · · · ·A.· · ·If they requested it?

·9· · · · · ·Q.· · ·Yes.

10· · · · · ·A.· · ·No.

11· · · · · ·Q.· · ·Was the central office involved in the

12· ·process of considering a prisoner for transfer out of

13· ·the CMU?

14· · · · · ·A.· · ·Who in central office?

15· · · · · ·Q.· · ·Anyone at all at the central office?

16· · · · · ·A.· · ·I don't remember.

17· · · · · ·Q.· · ·It's my understanding that the central

18· ·office now does review CMU transfer requests that get

19· ·to the CTU.· So was that not the case when you were

20· ·regional director?

21· · · · · ·A.· · ·Can you say that again?· They are

22· ·doing what now?

23· · · · · · · · · MR. AGATHOCLEOUS:· Can you read back?

24· · · · · · · · · (Whereupon, the requested portion of

25· ·the record was read by the reporter.)
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·1· ·six months?

·2· · · · · ·A.· · ·Normal stay, initial stay six months,

·3· ·yes, sir.

·4· · · · · ·Q.· · ·Does that mean that a CMU prisoner was

·5· ·considered for transfer after spending six months

·6· ·there?

·7· · · · · ·A.· · ·Could be.

·8· · · · · ·Q.· · ·Could be, or always was, or what

·9· ·circumstances?

10· · · · · ·A.· · ·Could be.· They could be considered

11· ·for transfer at any time.

12· · · · · ·Q.· · ·But as a matter of policy was a

13· ·prisoner considered for transfer out after six

14· ·months?

15· · · · · ·A.· · ·I'm not familiar with whether there's

16· ·a policy that states that or not.

17· · · · · ·Q.· · ·How about as a matter of practice?

18· · · · · ·A.· · ·I don't recall.· If you've got maybe a

19· ·specific one we can take a look at, a particular

20· ·packet or folder and see if it happened in six months

21· ·that would help.

22· · · · · ·Q.· · ·What were you basing your testimony on

23· ·when you indicated six months?

24· · · · · ·A.· · ·Normally they are there for 180 days.

25· ·That's what I was basing it on.
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·1· · · · · ·A.· · ·No.

·2· · · · · ·Q.· · ·Does that conflict with your

·3· ·understanding of what was happening?

·4· · · · · ·A.· · ·I'm not aware of that statement you

·5· ·just made.

·6· · · · · ·Q.· · ·I would like to mark the following

·7· ·document as Exhibit 118.

·8· · · · · · · · · · · · · (Nalley Exhibit 118 was

·9· ·marked for identification.)

10· · · · · ·Q.· · ·(By Mr. Agathocleous)· This is a

11· ·program statement dated September 12th, 2006.· And

12· ·the subject of the program statement is inmate

13· ·security designations and custody classification.

14· ·Can you turn to the last page of that document of

15· ·Exhibit 118?· On the last page you'll see a section

16· ·called nearer release transfers.· In that section --

17· ·take your time to review it.· But it explains that a

18· ·prisoner may be considered for a nearer release

19· ·transfer after 18 months of clear conduct.· Does that

20· ·accurately describe to you the policy?

21· · · · · ·A.· · ·It states that they can, after

22· ·inmates, may be, may, may be considered.· Could be.

23· · · · · · · · · MR. AGATHOCLEOUS:· Just to make it

24· ·clear for the record, this is not a complete copy of

25· ·the program statement.· What I've done is included
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·1· ·the page about nearer transfer releases and then also

·2· ·the page of contents.

·3· · · · · ·Q.· · ·(By Mr. Agathocleous)· So was this

·4· ·type of transfer available to CMU prisoners?

·5· · · · · ·A.· · ·I don't know.

·6· · · · · ·Q.· · ·Do you believe that anyone was

·7· ·considering nearer release transfer requests from CMU

·8· ·prisoners?

·9· · · · · ·A.· · ·Inmates in CMU were there for a

10· ·purpose, to manage their communication.· So the

11· ·nearer release transfer, I don't know if it played a

12· ·role in transferring them or considering them for

13· ·transfer to nearer their release residence.· I don't

14· ·know.

15· · · · · ·Q.· · ·You don't know if this kind of release

16· ·was available to a CMU prisoner, is that right?

17· · · · · ·A.· · ·I don't know.

18· · · · · ·Q.· · ·Do you remember ever considering a

19· ·nearer release transfer request?

20· · · · · ·A.· · ·I don't remember.

21· · · · · ·Q.· · ·Do you believe that you had the

22· ·authority to grant a nearer release transfer request

23· ·for a CMU prisoner?

24· · · · · ·A.· · ·I don't know.· I honestly don't know.

25· · · · · ·Q.· · ·As a general matter is this kind of
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·1· · · · · ·Q.· · ·Could someone at central office

·2· ·authorize the transfer?

·3· · · · · ·A.· · ·It would go to the office of general

·4· ·counsel.· If they felt that there was some

·5· ·information that would negate a transfer I'm sure an

·6· ·open discussion would take place and a decision would

·7· ·be made.

·8· · · · · ·Q.· · ·Who would have the authority to make

·9· ·that decision?

10· · · · · ·A.· · ·The decision would come back to me,

11· ·but recommended from them.

12· · · · · ·Q.· · ·Did the central office have the

13· ·authority to instruct you to transfer someone out of

14· ·the CMU even if you disagreed?

15· · · · · ·A.· · ·They could put it in -- they could

16· ·grant the 11.· They have the authority to grant the

17· ·11.

18· · · · · ·Q.· · ·If they granted the 11 would that

19· ·basically force your hand?

20· · · · · ·A.· · ·It would start a conversation, a

21· ·discussion with them to make a determination whether

22· ·that inmate was suited for transfer out of the CMU.

23· · · · · ·Q.· · ·If the central office granted the

24· ·BP-11 would there be any circumstance in which you

25· ·could refuse to transfer the prisoner out of the CMU?
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·1· · · · · ·A.· · ·That would be a case-by-case basis.  I

·2· ·can't say that blanket across.· I would have to look

·3· ·at it individually.

·4· · · · · ·Q.· · ·Was there any policy about a

·5· ·circumstance in which the central office granted a

·6· ·transfer request but you disagreed with that?

·7· · · · · ·A.· · ·Is there a policy?

·8· · · · · ·Q.· · ·Yes.

·9· · · · · ·A.· · ·I don't know.

10· · · · · ·Q.· · ·My understanding is that you did

11· ·review such requests, is that correct?

12· · · · · ·A.· · ·What requests?

13· · · · · ·Q.· · ·Administrative remedy requests for

14· ·transfer.

15· · · · · ·A.· · ·If I saw an administrative remedy and

16· ·it came to me personally, and the request spoke of

17· ·the transfer, and I reviewed it and I signed it, then

18· ·I reviewed it.

19· · · · · ·Q.· · ·Did you ever grant a transfer out of

20· ·the CMU based on administrative remedy request?

21· · · · · ·A.· · ·I don't remember.

22· · · · · ·Q.· · ·Did you ever consider doing so?

23· · · · · ·A.· · ·I don't remember that.

24· · · · · ·Q.· · ·When you received that kind of request

25· ·through the administrative remedy program what would
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·1· · · · · ·Q.· · ·Would you have looked at any other

·2· ·documents beyond the referral packet?

·3· · · · · ·A.· · ·No.· If it was in the referral packet

·4· ·that's what I used to base my decision on.

·5· · · · · ·Q.· · ·Did you conduct any independent

·6· ·investigation into Mr. Aref before reaching your

·7· ·decision?

·8· · · · · ·A.· · ·I don't remember.

·9· · · · · ·Q.· · ·What was the basis of your ultimate

10· ·decision?

11· · · · · ·A.· · ·I approved him for the communication

12· ·management unit based on his current offense as

13· ·outlined here, his offense conduct, where it states

14· ·here that he conspired, attempted to conspire use of

15· ·weapons of mass destruction within the U.S., and

16· ·conspiracy to provide material, support, resources to

17· ·foreign terrorists.

18· · · · · · · · · The offense where involved Aref

19· ·significant communication.· Communication would be

20· ·one of the key words for me for the communication

21· ·management unit.· His association and his assistance

22· ·to Jaish-e-Mohammed, a foreign terrorist

23· ·organization.

24· · · · · · · · · It states here he was also involved in

25· ·a scheme to transport a SAM, a surface to air missile
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·1· ·to New York by use by terrorists.· And he has been

·2· ·linked to individuals affiliated with Al-Qaeda.

·3· ·That's part of what I looked at.

·4· · · · · · · · · Here, correctional program says

·5· ·recommended CMU based on communication with terrorist

·6· ·organization.· The correctional services

·7· ·administrator concurs with the placement, and the

·8· ·others concur with the placement, the exec and the

·9· ·deputy.

10· · · · · ·Q.· · ·We've seen the phrase significant

11· ·communication, association, and assistance to JeM on

12· ·several of these documents.· What do you understand

13· ·significant communication to mean?

14· · · · · ·A.· · ·In my opinion he's communicating

15· ·significantly with this terrorist organization.· That

16· ·means he has communication with them, he's linked to

17· ·them by association, involvement, and he's provided

18· ·assistance to them.

19· · · · · ·Q.· · ·So does significant communication

20· ·imply either direct or indirect communication with

21· ·someone in JeM?

22· · · · · ·A.· · ·I don't know.· I would have to look at

23· ·the packet to see exactly.· Can I take a minute and

24· ·look back here and see what they said?

25· · · · · ·Q.· · ·Sure.
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·1· · · · · ·A.· · ·I disagree with that.

·2· · · · · ·Q.· · ·Can you say why?

·3· · · · · ·A.· · ·Because in his mind from what I read

·4· ·from the PSR here, based on my sound correctional

·5· ·judgment, he thought it was the terrorist.

·6· · · · · ·Q.· · ·Fair enough.· But my question to you

·7· ·is in actuality Mr. Aref never had any contact with

·8· ·anyone in JeM, but he did have contact with someone

·9· ·who was pretending to be in JeM?

10· · · · · ·A.· · ·You could say that.· But in actuality

11· ·I believe that he believed from reading the PSR that

12· ·he was in contact with someone from JeM, even though

13· ·it was someone who was a confidential informant or

14· ·confidential witness, whatever you want to call them.

15· ·He thought in his mind from reading this here that

16· ·they were JeM.

17· · · · · ·Q.· · ·I understand that.· I'm asking you

18· ·whether he actually was in touch with someone from

19· ·JeM irrespective of what he thought?

20· · · · · ·A.· · ·I don't know.· All I can see is what I

21· ·see here.· What I see is that he thought that the

22· ·confidential -- do we call him informant or witness?

23· · · · · · · · · MR. CARTIER:· CW.

24· · · · · ·A.· · ·Call him CW.· He thought the CW was a

25· ·member -- a terrorist member of the JeM, therefore he
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·1· ·thought he was dealing with the terrorists.

·2· · · · · ·Q.· · ·(By Mr. Agathocleous)· So is the

·3· ·statement that Mr. Aref's conduct included

·4· ·significant communication, association, and

·5· ·assistance to JeM accurate?

·6· · · · · ·A.· · ·I believe it is.

·7· · · · · ·Q.· · ·Why?

·8· · · · · ·A.· · ·Because he thought in his mind that he

·9· ·was dealing with JeM.· He thought it was a terrorist.

10· ·He did not know that it was not a terrorist until the

11· ·outcome of the sentencing and the conviction.

12· · · · · ·Q.· · ·So might a more accurate description

13· ·be that Mr. Aref's offense involved the fact that he

14· ·believed he was communicating, assisting, and

15· ·associating with JeM?

16· · · · · ·A.· · ·No.

17· · · · · ·Q.· · ·Why not?

18· · · · · ·A.· · ·Because again -- I'll state it again.

19· ·He thinks that he is dealing with a terrorist.· If he

20· ·thinks it and believes it then he is dealing with a

21· ·terrorist.· If he's not the real terrorist it's not

22· ·mine to say.

23· · · · · ·Q.· · ·Is it your testimony that there is no

24· ·difference between assisting an actual terrorist and

25· ·assisting someone who you think is a terrorist?

Case 1:10-cv-00539-BJR-DAR   Document 138-4   Filed 04/23/14   Page 46 of 79



Page 146
·1· · · · · ·A.· · ·If you think it's a terrorist, they

·2· ·act like a terrorist, you're dealing with them, then

·3· ·you're dealing with a terrorist.

·4· · · · · ·Q.· · ·Even if that person is cooperating

·5· ·with the United States government?

·6· · · · · ·A.· · ·How would you know that?

·7· · · · · ·Q.· · ·The PSR.

·8· · · · · ·A.· · ·How would Aref know that at the time

·9· ·he was doing it?

10· · · · · ·Q.· · ·I'm asking you what you knew.

11· · · · · ·A.· · ·I'm speculating.· I'm not going to

12· ·speculate on that answer.· I'm going to tell you in

13· ·my opinion that if Mr. Aref, from the documentation I

14· ·reviewed, the PSR, it appears that he thinks that he

15· ·is dealing with a terrorist.

16· · · · · ·Q.· · ·Then he actually is?

17· · · · · ·A.· · ·If he thinks he is dealing with a

18· ·terrorist -- you would have to ask him.

19· · · · · ·Q.· · ·Let's go back to the CTU memo dated

20· ·March 28th, 2007.· On page 1 in the third paragraph

21· ·the memo indicates that Mr. Aref's name and former

22· ·telephone number were found in three different

23· ·suspected Ansar-al-Islam camps in Iraq.· Do you

24· ·believe that's an accurate statement?

25· · · · · ·A.· · ·I have no reason to doubt it.

Case 1:10-cv-00539-BJR-DAR   Document 138-4   Filed 04/23/14   Page 47 of 79



Page 154
·1· · · · · ·Q.· · ·Let me save us some time.

·2· · · · · ·A.· · ·That's great.

·3· · · · · ·Q.· · ·Is it your testimony that the phrase

·4· ·used in this notice of transfer could conceivably

·5· ·refer to the allegation that Mr. Aref's name and

·6· ·former telephone number were found in three different

·7· ·suspected Ansar-al-Islam camps in Iraq?

·8· · · · · ·A.· · ·Let me take a moment here to take a

·9· ·look and see where they are listed at in this PSR to

10· ·tie to help my memory.

11· · · · · · · · · MR. CARTIER:· Let's go off the record.

12· · · · · · · · · · · · · (Recess.)

13· · · · · ·Q.· · ·(By Mr. Agathocleous)· Let's back up.

14· ·Is it fair to say that the description on the notice

15· ·to inmate does refer to Mr. Aref's alleged

16· ·communication, association, and assistance to JeM,

17· ·but does not refer to the allegation that his name

18· ·and telephone number were found in three

19· ·Ansar-al-Islam camps in Iraq?

20· · · · · ·A.· · ·That's correct.

21· · · · · ·Q.· · ·Why was that information excluded from

22· ·this notice?

23· · · · · ·A.· · ·In my opinion there's enough

24· ·information in this notice to justify his placement

25· ·in the communication management unit.
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·1· · · · · ·Q.· · ·Do you think it's important for a CMU

·2· ·prisoner to know all the reasons that he was

·3· ·transferred to the CMU?

·4· · · · · ·A.· · ·I think they can ask and that they

·5· ·receive the ample notice.· Do they not have a copy of

·6· ·this PSR, correct?· I believe they get a copy of the

·7· ·PSR.· And it outlines all the way through here, it

·8· ·talks about their current offense, their conviction,

·9· ·their conduct.· So it's going to list in here about

10· ·the phone numbers in these three camps in Iraq.

11· · · · · ·Q.· · ·But the PSR isn't going to tell you

12· ·that these are the reasons that you were sent to a

13· ·CMU, is it?

14· · · · · ·A.· · ·I think there's enough information in

15· ·here to justify his transfer to the CMU unit for

16· ·communication management based on his current offense

17· ·of conviction.

18· · · · · ·Q.· · ·If Mr. Aref wanted to challenge his

19· ·CMU transfer, how could he do that if he wasn't aware

20· ·of all the reasons that that transfer was based on?

21· · · · · ·A.· · ·He could probably file for it under

22· ·FOIA.· He could probably -- administrative remedy.

23· ·If he felt it wasn't detailed enough he could ask his

24· ·unit team during their program review.

25· · · · · ·Q.· · ·Let's go back to the first part of
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·1· · · · · ·A.· · ·I considered it at the time.· But then

·2· ·on the 26th they come back -- they, CTU, with a memo

·3· ·that's not recommending or concurring with the

·4· ·recommendation.

·5· · · · · ·Q.· · ·So is it fair to say that your

·6· ·decision was based at least principally on the new

·7· ·information you learned from the CTU?

·8· · · · · ·A.· · ·If it's law enforcement sensitive

·9· ·information and they are recommending -- and I see

10· ·that it is here, I can't see for sure because it's

11· ·redacted, that I would have concurred with that

12· ·recommendation and extended it for six months.

13· · · · · ·Q.· · ·Was it based solely on that new

14· ·information given that the CTU had originally

15· ·recommended in favor of transfer?

16· · · · · ·A.· · ·I'm not sure.

17· · · · · ·Q.· · ·Take a look at the paragraph on the

18· ·CMU referral form dated 11/3/2010, the comments from

19· ·the correctional programs.· If you look six lines

20· ·down there's a sentence there that says Aref was in

21· ·constant contact with known terrorist sympathies, and

22· ·his phone number was found in three different

23· ·suspected Ansar-al-Islam camps in Iraq.· Did you

24· ·believe that statement was accurate?

25· · · · · ·A.· · ·I look at all of the statements from
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·1· ·correctional programs, the administrator, psychology,

·2· ·all the subject matter experts.· I can consider them

·3· ·individually or collectively.· And I don't remember

·4· ·if I relied on that statement when making that

·5· ·decision.· I would have.· Part of my decision would

·6· ·have been based on new law enforcement sensitive

·7· ·information.

·8· · · · · ·Q.· · ·What's your understanding of the

·9· ·phrase Aref was in constant contact with known

10· ·terrorists.· It says sympathies.· I think it means

11· ·sympathizers.· But what's your understanding of

12· ·constant contact?

13· · · · · ·A.· · ·I didn't write it.· So I don't know

14· ·what he meant by that.

15· · · · · ·Q.· · ·As you read that what's your

16· ·understanding of it?

17· · · · · ·A.· · ·It would be up to the interpretation

18· ·of the individual reading it.· Constant.· What does

19· ·constant mean?· Daily?· Weekly?· Hourly?· Monthly?

20· ·Yearly?· Regularly?

21· · · · · ·Q.· · ·Now you're deposing yourself.· Can you

22· ·answer that question that you just posed?

23· · · · · ·A.· · ·It depends.· I would have to go back

24· ·through and read the entire PSR again and look and

25· ·see what kind of contact he had, and make notes and
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·1· ·McGowan remains of interest to law enforcement

·2· ·agencies due to his strong ties to individuals in

·3· ·groups associated with domestic terrorism, anarchism,

·4· ·and other anti-government actions and activities.

·5· ·And there is a law enforcement interest that's been

·6· ·redacted there that's sensitive.

·7· · · · · ·Q.· · ·Are you saying the contents of that

·8· ·one paragraph that you just read from were the sole

·9· ·basis for your decision that Mr. McGowan should

10· ·remain --

11· · · · · ·A.· · ·As I review it today and to the best

12· ·of my memory, I would have denied it based on the law

13· ·enforcement sensitive information.

14· · · · · ·Q.· · ·Okay.· Can you turn back to the CMU

15· ·referral form dated March 24th, 2010?

16· · · · · ·A.· · ·Back in?

17· · · · · ·Q.· · ·Forward.· The next page.· Take a look

18· ·at the correctional program summary at the top of the

19· ·CMU referral form.· A portion of that refers to the

20· ·paragraph you just indicated in the CTU memo, but

21· ·there's a whole lot of other information in that

22· ·comments section.· Did you base your decision on any

23· ·of that other information on this form?

24· · · · · ·A.· · ·Let me read it.· (Examines document.)

25· ·When I read this in here it says that McGowan
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·1· ·continues to correspond with numerous associates of

·2· ·these groups, including those who are subject to

·3· ·local state and federal investigations, as well as

·4· ·criminal charges.· He continues to provide guidance,

·5· ·leadership, direction, activities, etcetera, all way

·6· ·through here.· His correspondence has been rejected

·7· ·based on advocating criminal activity.· He's still

·8· ·maintaining ties with them, communicating is what

·9· ·this tells me.· Then the law enforcement sensitive.

10· · · · · ·Q.· · ·So those were all the reasons you

11· ·relied upon?

12· · · · · ·A.· · ·Some of them.· May not be all of them.

13· · · · · ·Q.· · ·Let's look at those then.· Let's start

14· ·with the language you read that indicates that

15· ·Mr. McGowan continues to correspond with numerous

16· ·associates of these groups.· Did you look into the

17· ·contents of that correspondence?

18· · · · · ·A.· · ·I could have.· If it's documented in

19· ·this packet, if it's in here.

20· · · · · · · · · MR. CARTIER:· The clarification is

21· ·what you remember.

22· · · · · ·A.· · ·I don't remember.

23· · · · · ·Q.· · ·(By Mr. Agathocleous)· As I indicated

24· ·earlier, these attorneys have indicated that these

25· ·are the materials that you had when you considered
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·1· ·the CMU referral.· Are the contents of that

·2· ·correspondence included in these materials?

·3· · · · · ·A.· · ·I don't know.· I would have to go back

·4· ·and read and look for it, research it.

·5· · · · · ·Q.· · ·Does it matter what the content of the

·6· ·correspondence was, or was it just the fact that

·7· ·McGowan was corresponding with associates of these

·8· ·groups?

·9· · · · · ·A.· · ·He in the past communicated in code.

10· ·So I wouldn't know if he was continuing to continue

11· ·in code.· It's listed that he had coded communication

12· ·on his PSR.· It's listed here in the comments.· So

13· ·his correspondence could be communicating in code

14· ·again.· In my opinion, my sound correctional

15· ·judgment.

16· · · · · ·Q.· · ·Does it matter if he did or did not

17· ·communicate in code, or just that he could have been?

18· · · · · ·A.· · ·I don't know if he did communicate in

19· ·code.· I'm not an expert in code communication.

20· · · · · ·Q.· · ·In that phrase it says he continues to

21· ·correspond with numerous sorts of these groups.· What

22· ·does these groups refer to?

23· · · · · ·A.· · ·These groups, ALF, ELF, using coded

24· ·communications, the Earth Liberation Front of

25· ·America, Animal Liberation Front.
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·1· · · · · ·Q.· · ·On the actual referral form?

·2· · · · · ·A.· · ·I can't remember.

·3· · · · · ·Q.· · ·Did you ever write down the reasons

·4· ·that you based your decisions on?

·5· · · · · ·A.· · ·For the placement?

·6· · · · · ·Q.· · ·Correct.

·7· · · · · ·A.· · ·On the referral sheet?

·8· · · · · ·Q.· · ·Or anywhere?

·9· · · · · ·A.· · ·No.· Whatever is on the sheet is what

10· ·it is.· I didn't write it outside.

11· · · · · ·Q.· · ·Is there any way sitting here today

12· ·that we can determine what reasons you relied on to

13· ·make your decision?

14· · · · · ·A.· · ·I made my decision based on the

15· ·documentation, the PSR, the offense, the conduct of

16· ·the offense, good sound correctional judgment being

17· ·the regional director, managing the communication

18· ·management unit, understanding the limited capacity,

19· ·understanding that the inmates assigned to that unit

20· ·were going to have their communication managed.

21· · · · · ·Q.· · ·But specific to an individual inmate

22· ·is there any way for us to know as we sit here today

23· ·the specific reasons you decided to rely on in making

24· ·your decision?

25· · · · · ·A.· · ·I thought you asked me that throughout
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·1· ·the entire deposition on why I made that decision.

·2· · · · · ·Q.· · ·I'm not asking you the reasons why you

·3· ·made the decision.· I heard you respond to my

·4· ·adversary's question saying that relying upon it

·5· ·doesn't necessarily mean you agreed with it?

·6· · · · · ·A.· · ·That's correct.

·7· · · · · ·Q.· · ·You made your own independent judgment

·8· ·based on your own professional judgment?

·9· · · · · ·A.· · ·Correct.· But I also utilized the

10· ·criteria for the placement in there that's outlined

11· ·in the 2006 Word Perfect documentation from John

12· ·Vanyur, and probably followed up with a similar one

13· ·in 2009 documentation.

14· · · · · ·Q.· · ·Let's say a particular inmate you were

15· ·given ten different reasons why they might be sent to

16· ·the CMU, but you only thought two of them were

17· ·relevant.· Did you document those two reasons that

18· ·you used to make your decision anywhere at all?

19· · · · · ·A.· · ·No.

20· · · · · · · · · MR. CARTIER: I have a couple more

21· ·questions.

22· · · · · · · · · · · · EXAMINATION

23· ·BY MR. CARTIER:

24· · · · · ·Q.· · ·Alexis just asked you essentially how

25· ·can we know what your reasons were for making your
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·1· ·decisions with respect to CMU placement.· And we've

·2· ·spent today, among other things, asking you what your

·3· ·reasons were for placing Yassin Aref, Kifah Jayyousi

·4· ·and Daniel McGowan into the CMU.· In your view is

·5· ·that the appropriate way to learn what your reasons

·6· ·were for placing those individuals in the CMU?

·7· · · · · ·A.· · ·From your questions today?

·8· · · · · ·Q.· · ·Yes.

·9· · · · · ·A.· · ·Yes.

10· · · · · · · · · MR. CARTIER:· Done.

11· · · · · · · · · MR. AGATHOCLEOUS:· I'm done.

12· · · · · · ·(Deposition concluded at 4:34 p.m.)
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