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APPEAL, CLOSED, GITMO, HABEAS, STAYED, TYPE-G

AMEZIANE v. BUSH et al
Assigned to: Unassigned
'Case in other court: USCA, 05-05243

U.S. District Court
District of Columbia (Washington, DC)

CIVIL DOCKET FOR CASE #: 1:05-cv-00392-UNA

Date Filed: 02/24/2005
Date Terminated: 05/28/2009
Jury Demand: None
Nature of Suit: 530 Habeas Corpus
(General)
- Jurisdiction: U.S. Government Defendant

08-05248
08-05511
09-05236

Cause: 28:2241 Petition for Writ of Habeas Corpus (federa

Date Filed

#

Docket Text

02/24/2005

1

PETITION for Writ of Habeas Corpus (Filing fee $ 5.) filed by JAMEL
AMEZIANE. {Attachments: # 1 Certificate of Service)(cp, ) (Entered: 03/02/2005)

02/24/2005

SUMMONS Not Issued as to GEORGE W. BUSH, DONALD RUMSFELD, JAY
HOOD, BRICE GYURISKO (cp, ) (Entered: 03/02/2005)

02/25/2005

[13®]

NOTICE OF RELATED CASE by JAMEL AMEZIANE. Case related to Case No. -
04cv2046. (cp, ) (Entered: 03/02/2005)

03/04/2005

Case reassigned to Judge Ellen S. Huvelle. fudge Colleen KoliaeroteHy no longer
assigned to the case. (cp, ) (Entered: 03/04/2005)

03/07/2005

MOTION for Protective Order by JAMEL AMEZIANE. (Attachments: # 1 Exhibit
Exhibits 1-3 to Motion for Entry of Protective Order){(Rachlin, Robert) (Entered:
03/07/2005)

03/07/2005

I

ENTERED IN ERROR....MOTION for Protective Order by JAMEL AMEZIANE.
(Attachments: # | Exhibit Exhibits 1-3 to Motion for Protective Order)(Rachlin,
Robert) Modified on 3/9/2005 (3, ). (Entered: 03/07/2005)

03/09/2005

NOTICE OF CORRECTED DOCKET ENTRY. Document No. 4 was entered in
error and terminated as a duplicate of pleading No. 3. (if, ) (Entered: 03/09/2005)

03/10/2005

ORDER re_| Petition for Writ of Habeas Corpus filed by JAMEL AMEZJANE.
Respondents shall, by April 1, 2005, show cause why this writ should not be granted.
Signed by Judge Ellen S. Huvelle on 3/10/05. (BL, ) (Entered: 03/10/2005)

03/10/2005

Set/Reset Deadlines: Response to Show Cause due by 4/1/2005. (gdf) (Entered
03/15/2005)

03/11/2005

MOTION to Stay Pena’mg Related Appeals and For Continued Coovdination by
GEORGE W. BUSH, DONALD RUMSFELD, JAY HOOD, BRICE GYURISKO.
(Attachments: # 1 Exhzb:t A# 2 Exhibit B#3 Exhlblt C#4 Text of Proposed
Order)(Henry, Terry) (Entered: 03/11/2005)

03/15/2005

MOTION for Preliminary Injunction by JAMEL AMEZIANE. (Attachments: # 1
Memorandum in Support of Motion for Preliminary Injunction# 2 Exhibit E-—mail#_3
Exhibit E-~mail# 4 Exhibit NY Times Article# 3 Exhibit Order by Judge Collyer in
Related Case# 6 Exhibit Opinion by Judge Collyer in Related Case# 7 Exhibit State
Department Report: Algeria# 8 Exhibit Delcaration of Matthew C. Waxman# 9 Text
of Proposed Order)(Rachlin, Robert) (Entered 03/15/2005)

03/18/2005

Memorandum in opposition to motion re 6 ﬁled by JAMEL AMEZIANE.
(Attachments: # 1 Exhibit Original Petition# 2 Exhibit NY Times Article#_3 Exhibit
Judge Green Stay Order# 4 Exhibit Algeria Report (ignore cover sheet filed with
previous motion)# 5 Exhibit Extract from Army Regulations)(Rachlin, Robert)
{Entered: 03/18/2005)

03/21/2005

Memorandum in opposition to motion re_] preliminary injunction filed by GEORGE
W. BUSH, DONALD RUMSFELD, JAY HOOD, BRICE GYURISKO.

<

1>
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1:05-cv—00392-UNA) Notice (Other), Notice (Other), Order,, Set Deadhnes (Foho
Joseph) (Entered: 10/27/2008)

10/27/2008 95 | OPPOSITION to Petitioner's Motion for Temporary Restrammg Order and
Preliminary Injunction filed by Respondents GEORGE W. BUSH, DONALD
{ RUMSFELD. et al. (FILED UNDER SEAL) (ieb, ) (Entered: 10/29/2008)

10/27/2008 96 | OPPOSITION to Petitioper's Motion to seal filed by Respondents GEORGE W.
BUSH, DONALD RUMSFELD, et al. (FILED UNDER SEAL) (jeb, ) (Entered:
10/29/2008)

10/27/2008 | 97 | CROSS MOTION to confirm by Respondents GEORGE W. BUSH, DONALD
RUMSFELD.,et al. (FILED UNDER SEAL) (jeb, ) (Entered: 10/29/2008) ‘

10/28/2008 | MINUTE ORDER: The Court directs counsel in these consolidated cases to the
Court's Minute Order of October 2, 2008, which directed counsel to the Court's
previous orders that require all fi lmgs, w1th the exception of notices of appearance,

be filed in the applicable civil case and in 08—mc—442 and directed counsel to Local
Civil Rule 7(c), which reads: "Each motion and opposition shall be accompanied by a
proposed order." Further, the Court directs counsel to Local Civil Rule 7(m), which
reads: "Before filing any nondispositive motion in a civil action, counsel shall discuss
the anticipated motion with opposing counsel, either in person or by telephone, in a
good faith effort to determine whether there is any opposition to the relief sought and,
if there is opposition, to narrow the areas of disagreement.... A party shall include in
its motion a statement that the required discussion occurred, and a statement as to
whether the motion is opposed.” Finally, the Court cautions counsel that failure to
follow the Court's orders and local rules may resuit i the Court denying motions and
striking filings. Signed by Judge Thomas F. Hogan on 10/28/08. (lctfhl) (Entered:

1 10/28/2008)

10/29/2008 106 | ORDER (FILED UNDER SEAL). Signed by Judge Thomas F. Hogan on 10/28/08.
| (jeb, ) (Entered: 11/07/2008)

10/30/2008 | 98 |NOTICE of Filing by DIJAMEL AMEZIANE, GUANTANAMO BAY DETAINEE
LITIGATION (Dixon, J.) (Entered: 10/30/2008)

10/30/2608 99 | Memorandum in opposition to re (106 in 1:05-cy~01504-RMC, 141 in
1:05—¢v-01704-RMU,-36 in 1:08—cv—01101-TDB, 98 in 1: 05—-cv—01505~RMC
123in 1: 05”0V“02479“I‘H1K 628 in 1: 05“CV”02386““RBW 71in
1:05-cv-01971-RMC, 81 in 1:06— cv—01767-RMU, 128 in 1:05- cv—01220-RMU,
3161in 1:04—0‘\’"”01254”1‘11‘}1{, 24 in 1:06—cv~01688~RMC, 123 in
1:05—cv-01353-RMC, 5 in 1:08—cv—01628-PLF, 89 in 1:05—cv—01607-RMU, 69
in 1:05~¢v—02385-RMU, 104 in 1:05—cv—01555-JR, 26 in 1:08—cv-01227-ESH,
135 in 1:05—cv—00270-JR, 48 in 1:05~cv-01623-RWR, 83 in
1:05-cv—02371-RCL, 68 in 1:06—cv—01684-GK, 87 in 1:05-cv—02379-]JR, 86 in
1:05—-¢v—00526—RMU, 186 in 1:05-cv—01505-RMU, 64 in 1.05~cv—-00998-RMU,
80 in 1:05—cv—00748-RMC, 87 in 1:06—ev—01690—-RBW, 39 in
1:08~cv—00987-JDRB, 47 in 1:08~-cv—01310—RMU, 80 in 1:05-cv—-(2]199-HHE,
109 in 1:05—cv-00492~JR, 66 in 1:05—cv-01457-GK, 97 in 1:05—¢v—-01506—RMC,
148 in 1:05-cv-01048-RMU, 82 in 1:05~cv—01347-GK, 62 in
1:05-cv-01639-RBW, 102 in 1:05-cv—01602-RMU, 86 in 1:05-cv-00392-ESH,
48 in 1:05-—-cv-02477-RM1J, 151 in 1:05-cv—00520~-RMU, 57 in
11:06—¢cv—01758-RMC, 143 in 1:05-cv—01429— RMU, 723 in 1:08— chOO442mTFH
701in 1: OS“CV"”OEOSSWRWR 91 in 1:05~cv—02380— CKK 41 m
1:08-cv—-01153-HHK, 64 in 1:05~cv-01458-ESH~AK, 83 in
1:05-¢cv—01497-RCL, 68 in 1:05~cv—00883—RBW, 22 in 1: 08—0v~01221-CKK 78
ml: 05*"“0‘/‘“00994‘“.")8 96 in 1:05-cv—02185~JR, 86 in 1:05-cv—-02186-ESH, 37
in 1:06—cv-01759wJDB, 37 in [:08—cv—-01 ISS—HHK, 177 in I:OSmcv——OOZSO—GK)
MOTION to Dismiss "Improper” Respondents filed by PETITIONERS. (Kadidal,
Shayana} Modified on 10/31/2008 (jf, ). (Entered: 10/30/2008)

10/31/2008 1 100 | NOTICE of Proposed Order regarding Respondents' Motion to Dismiss Improper
_ Respondents by GUANTANAMO BAY DETAINEE LITIGATION re (886 in
"1 1:08~mc—00442-TFH) Memorandum int OppOSItion,,;.ssssssassssssssssssssssss (Kadldal
Shayana) (Entered: 10/31/2008)

<2>
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GUL, HAMOUD ABDULLAH HAMOUD HASSAN AL WADY, SALEM
AHMED HADI, MAHMMOUD OMAR MOHAMMED BIN ATEF, KAHLID
SAAD MOHAMMED, MAHBUB RAHMAN, MOHAMMAD RAHMAN, SAMI
AL HAJJ, MONSOOR MUHAMMED ALI QATTAA, SHAKHRUKH
HAMIDUVA, ADINA HAMIDOVA, FNU HAFIZULLAH, MUIEEN ADEEN
JAMAL ADEEN ABD AL F. ABD AL SATTAR, SHAWKI AWAD BALZUHAIR,
YAKUBI, AHMED YASLAM SAID KUMAN, SHARIFULLAH,
SUBHANULLAH SAMI AL HAJJ, ABDULAH ALHAMIRI, ABDUL GHAFFAR,
ADEL NOORI, ZAYN AL ABIDIN MUHAMMAD HUSAYN, MOHAMMED -

'ABDULM_ALiK SALIM JUMA KHAMISI, HASSAN ABDUL SAID, SAMI AL

HAJJ, KHAIRULLA KHAIRKHW A, SAMI AL HAJ, MULLAH NORULLAH
NOORI SAMI AL HAJJ, MUHAMMAD AHMAD ABDALLAH AL ANSI, SAMI

‘AL HAJJ, ABDUL RAHMAN UMIR AL QYATI, SAAD MASIR MUKBL AL

AZANI, AMMAR AL-BALUCHI, MOHAMMED NAZIR BIN LEP, ABU
RAWDA, ABDUL RAZAK ALl MOHAMMED ABDULLAH TAHA MATTAN,
SHARGOWI LNU, ABDURAHMAN LNU, AHMED OMAR, EDRESS LNU,
MOHAMMED AHMED SLAM AL-KHATEEB, MANSOUR K. A. KAMEL,
ABDULAZIZ SAYER OWAIN AL SHAMMARI, SAYER O. Z. AL SHAMMARI,
ABDULLAH SALEH ALI AL AJMI, MESFER SALEH ALI AL ATMI,
MOHAMMED FUNAITEL AL DIHANI MUBARAF.S. M. AL DAIHANI
FAYIZ MOHAMMED AHMED AL KANDARI MOHAMMAD A.J. M. H. AL
KANDARI, FWAD MAHMOUD AL RABIAH, MONZER M. H. A. AL
RABIEAH, ADIL ZAMIL ABDULL MOHSSIN AL ZAMIL, WALID Z. A. AL
ZAMEL, FAWZI KHALID ABDULLAH FAHAD AL ODAH, KHALED AF. AL
ODAH, NASSER NIJER NASER AL MUTAIRI, ABDULLAH KAMAL
ABDULLAH KAMAL AL KANDARI, SAAD MADAI SAAD HAWASH
AL-AZMI, HAMAD MADAT SAAD, OMAR RAJAB AMIN, MOHAMMAD

RM.R. AMEEN, NAYEF N. N. B. J. AL MUTAIRI, KHALID ABDULLAH

MISHAL AL MUTAIRI, MESHAL A. M. TH AL MUTAIRI (Ryan, Peter)

(Entered: 05/22/2009)

05/26/2009

MINUTE ORDER granting in part Petitioners’ Consent Motion to Extend Briefing
Deadlines (Dkt. No. 1772, 08-mc—0442). Petitioners may file one consolidated
opposition to the government's Motion for Reconsideration by Friday, May 29, 2009.
The government may file a reply brief by Friday, June 5, 2009. The hearing date is
reset from June 8, 2009 to June 9, 2009, at 4:00 p.m. Signed by Judge Thomas F.
Hogan on 5/26/09. (lctthl) (Entered: 05/26/2009)

05/27/2009

MINUTE ORDER. For the reasons stated during the May 20, 2009 conference call,
the Court issues a stay in the above—captioned case and orders that the case shall be
administratively closed pending further Order of the Court. The Court vacates the.
June 16, 2009 status conference and denies as moot 203 the government's Motion for

1 Reconsideration of Orders Regarding Discovery from the Guantanamo Review Task

Force, 204 the government's Motion for Order re Consolidated Order Regarding Task
Force Discovery, and_fz_{)ﬁ the government's Motion for Extension of Time to File an
Updated Certification in Response to the Court's April 30, 2009 Order. Signed by
Judge Ellen S. Huvelle on 05/27/2009. (lcesh!) (Entered: 05/27/2009)

05/28/2009

MINUTE ORDER’%ermmétmg_&é Motion to Dismiss; iennmatmg 138 Motion for

| Order; terminating 177 Motion to Amend/Correct. S1gned by Judge Ellen S. Huvelle

on 05/28/2009 (lceshl) (Entered: 05/28/2009)

05/29/2009

MOTION to Strike , and in Opposition to, Respondents' Motion for Reconsideration
of Orders Regarding Discovery from the Guantanamo Review Task Force by OMAR
KHADR, FATMAH ELSAMNAH, FALEN GHEREBI, BISHER NASER ALI
ALMARWALH, HUISSEN NASER AL ALMARWALH, MASAAB OMAR
ALwMADHWANI ALT OMAR MADHWANI, ABDULKHALIQ AL-BAIDHANI,
KHALID AL-BAIDHANI, ALI AHMED MOHAMMED AL RAZEHI,
ABDULLAH AHMED MOHAMMED AL RAZEH], SUHAIL ABDU ANAM,
SAEED AHMED AL-SARIM, SAMIR AHMED AL-SARIM, IMAD ABDULLAH
HASSAN, AMRO ABDULLAH HASSAN, JALAL SALIM BIN AMER, FAEZ
BIN AMER, ALI YAHYA MAHDI, MOHAMED YAHYA MAHDI, ATAG ALI
ABDOH, MOHAMED ABDU ANAM, KHALID AHMED KASSIM, FADHLE
AHMED KASSIM, FAHMI ABDULLAH AHMED, KMAL ABDULLAH '
AHMED, ABDUALAZIZ ABDOH AL SWIDI, ADNAN ABDOH ALSWIDI, AL

<3>
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AWAD BALZUHAIR, YAKURI, AHMED YASLAM SAID KUMAN,
SHARIFULLAH, SUBHANULLAH SAMI AL HAJJ, ABDULAH ALHAMIRI
ABDUL GHAFFAR ADEL NOORI, ZAYN AL ABIDIN MUHAMMAD
HUSAYN, MOHAWED ABDULMALIK, SALIM JUMA KHAMISI, HASSAN
1 ABDUL SAID, SAMI AL HAIJJ, ISMAIL MOHAMED, ALI MOHAMED,
KHAIRULLA KHAIRKHWA, SAMI AL HAJJ, MULLAH NORULLAH NOORI,
I SAMI AL HAY], MUHAMMAD AHMAD ABDALLAH AL ANSI, SAMI AL
HAH, ABDUL RAHMAN UMIR AL QYATI, SAAD MASIR MUKBL AL AZAN],
AMMAR AL-BALUCHI, MOHAMMED NAZIR BIN LEP, NADIR OMAR
ABDULILAH BIN SA' ADO ALS'AARY (Attachments: # 1 Memorandum n
Support, #.2 Text of Proposed Order)(Breckinridge, Alexander) (Entered:
05/29/2009)

06/01/2009

212 | MEMORANDUM OPINION. Szgned by Judge Thomas F. Hogan on 6/1/09. (Ictﬂ:ll)
(Entered: 06/01/2009)
06/01/2009 | 213 | ORDER denying without prejudice govemment‘s Motion to Confirm Designation of

Unclassified Factual Returns as "Protected.” Signed by Judge Thomas F. Hogan on
6/1/09. (letfhl) (Entered: 06/01/2009)

06/05/2009 | 214 |REPLY to opposition to motion re (105 in 1:08—cv—01238— RWR) MOTION for
Reconsideration, (106 in 1:08—cv—01238-RWR) MOTION for Order Regarding
Discovery From The Guantanamo Review Task Force filed by BRICE GYURISKO,
NELSON J. CANNON, BARACK OBAMA, MICHAEL BUMGARNER, HARRY
B. HARRIS, IR, WADE F. DAVIS, DAVID M. THOMAS, JR, BRUCE VARGO,
ROBERT GATES. (Henry, Terry) (Entered 06/05/2009) '

>

ORDER denying without prejudice government's Motion for Reconsideration of
Orders Regarding Discovery from the Guantanamo Review Task Force. Signed by
Judge Thomas F. Hogan on 6/10/09. (Ictfhl) (Entered: 06/10/2009)

06/10/2009

E .

06/11/2009 MOTION by DJAMEL AMEZIANE (Dixon, J.) Modified to change docket entry on

6/12/2009 (}f ). (Entered: 06/11/2009)

S

NOTICE of Filing under Seal by GEORGE W. BUSH, BARACK OBAMA

06/15/2009
: ROBERT M. GATES (Berman, Julia) (Entered: 06/ 15/2009)

06/17/2009

=

SEALED ORDER (This document is SEALED and onEy available to authorized
persons.)(zkk) (Entered: 06/19/2009)

3

NOTICE of Filing by DIAMEL AMEZIANE, GUANTANAMO BAY DETAINEE
LITIGATION re (217 in 1:05—¢v—00392—UNA) Notice {Other), (216 in
1:05—cv—00392-UNA) MOTION (Dixon, J.) (Entered: 06/19/2009)

06/19/2009

06/23/2009

B

NOTICE of Filing Under Seal by GEORGE W. BUSH, DONALD RUMSFELD,
JAY HOOD, BRICE GYURISKO (Barish, Daniel) (Entered: 06/23/2009)

NOTICE of Filing Under Seal by GEORGE W. BUSH, DONALD RUMSFELD,
JAY HOOD, BRICE GYURISKO (Barish, Danicl) (Entered: 06/24/2009)

E

06/24/2009

o]
2
2

06/24/2009 SEALED DOCUMENT re 221 NOTICE of Filing Under Seal filed by GEORGE W,
BUSH DONALD RUMSFELD, JAY HOOD, BRICE GYURISKO.(This document

is SEALED and only available to authorized persons. Xzjf) . (Entered: 06/25/2009)

06/25/2009 MINUTE ORDER. A motion hearing is set for June 30, 2009 at 2:15 PM in .
Courtroom 14 before Judge Ellen S. Huvelle. The proceeding will be closed to the
public. Signed by Judge Ellen S. Huvelle on 06/25/2009. (Iceshl) (Entered:
06/25/2009)

]
Iy
L

06/30/2009 SEALED ORDER (This document is SEALED and only available to authonzed

persons.)(jeb, ) (Entered: 06/30/2009)

|

07/01/2009 | Minute Entry for proceedings held before Judge Ellen S. Huvelle: SEALED Motion
hearing held on 7/1/2009. (Court Reporter Lisa Griffith) (gdf) (Entered: 07/01/2009)

o
]
L~

07/07/2009 NOTICE OF APPEAL by GEORGE W. BUSH, DONALD RUMSFELD, JAY -

HQOD, BRICE GYURISKO. Fee Status: No Fee Paid, Parties have been notified.

{Holyoak, Dalin) (Entered: 07/07/2009) 4>
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07/07/2009

225

NOTICE of fi Img under seal by GEORGE W. BUSH, DONALD RUMSFELD, JAY

| HOOD, BRICE GYURISKO (Holyoak, Dalin) (Entered 07/07/2009)

07/07/2009

MINUTE ORDER. A heanng on respondents’ July 7, 2009 sealed motion is set for
July 7, 2009 at 2:30 PM in Courtroom 14 before Judge Elien S. Huvelle. Signed by
Judge ‘Ellen S. Huvelle on 07/07/2009. (lceshl) (Entered: 07/07/2009)

07/07/2009

SEALED DOCUMENT re 225 filed by GEORGE W. BUSH, DONALD -
RUMSFELD, JAY HOOD, BRICE GYURISK.O.(This document is SEALED and
only available to authorized persons.)(zjf, ) (Entered: 07/08/2009)

07/07/2009

ORDER of USCA as to_224 Notice of Appeal filed by BRICE GYURISKO, JAY
HOOD, DONALD RUMSFELD, GEORGE W. BUSH; That the District Court's
Order filed under sealed on 6/30/09 be stayed pending further order of the court. The
appellee hand deliver and hand—file a response to the motion for stay by 12:00 noon,
Friday July 10, 2009 and appellants hand—deliver and hand—file any reply by 4:00
p.m. on Monday July 13, 2009. USCA Case Number 09-5236. (hsj, ) (Entered:
07/09/2009)

07/07/2009

Minute Entry for proceedings held before Judge Ellen 8. Huvelle: Sealed Status

Conference held on 7/7/2009. (Court Reporter Bryan Wayne) (gdf) (Entered

07/17/2009)

07/08/2009

Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals re 224

1 Notice of Appeal (zjf, ) (Entered: §7/08/2009)

07/08/2009

&

SEALED MEMORANDUM OPINION AND ORDER (This document is SEALED
and ounly available to authorized persons)(zgdf) (Entered: 07/08/2009)

07/08/2009

SEALED DOCUMENT filed by DJAMEL AMEZIANE.(This document is SEALED

| and only available to authorized persons.)(zif, ) (Entered: 07/08/2009)

07/08/2009

g

NOTICE of Filing Under Seal by DIAMEL AMEZIANE re 228 Séaled— Document
(Kebriaei, Pardiss) (Entered: 07/08/2009)

07/09/2009

'USCA Case Number 09-5236 for_z,z___ Notice of Appeal filed by BRICE

GYURISKO, JAY HOOD, DONALD RUMSFELD, GEORGE W. BUSH. (jf, )
(Entered: 07/09/2009)

07/10/2009

E

MEMORANDUM OPINION. Signed by Judge Thomas F. Hogan on 7/10/09.
(lctfhl) (Entered: 07/10/2009)

07/10/2009

ORDER granting in part and denying in part government's Motion to Amend the
September 11, 2008 Protective Order and Counsel Access Procedures and the
January 9, 2009 Amended TS/SCI Protective Order and Counsel Access Procedures.
Signed by Judge Thomas F. Hogan on 7/10/09. (lctfhl) (Entered: 07/10/2009)

07/10/2009

&

NOTICE Of Filing Of Protected Information by BARACK OBAMA (W. arden
Andrew) (Entered: 07/106/2009)

07/10/2009

b
A

SEALED MOTION filed by GEORGE W. BUSH, DONALD RUMSFELD, JAY
HOOD, BRICE GYURISKO, DONALD RUMSFELD, MIKE BUMGARNER, JAY
HOOD, BARACK OBAMA. (This document is SEALED and only available to
authorized persons.)(zir) (Entered: 07/13/2009)

07/16/2009

E

ORDER of USCA as to 224 Notice of Appeal filed by BRICE GYURISKO, JAY
HOOD, DONALD RUMSFELD, GEORGE W. BUSH;The motion be granted and
the District Court's Order filed under seal on 6/30/09 be stayed pending further order
of the Court. USCA Case Number 09-5236. (hsj, ) (Entered: 07/17/2009)

07/20/2009

x

SEALED ORDER (This document-is SEALED and only avadable to authorized
persons. ){(zlin, ) (Entered: 07/20/2009)

07/29/2009

&

NOTICE of filing of declassified public return for Petitioner Djamel Ameziane (ISN
310) by GEORGE W, BUSH, DONALD RUMSFELD, JAY HOOD, BRICE
GYURISKO (Attachments: # ] Appendix Narrative, # 2 2 Appendix Exhibxts, #3
Appendix Exhibits, # 4 Appendix Exhlbits)(Holyoak Dalin) (Entered: 07/29/2009)

<5>




Uschasesd 95eoys00392bNAMm eAs/af20805/2009 0F:34.PNVREBD00H7 0Pde 9 of 166

07/31/2009 | 238 | NOTICE of Filing by DIAMEL AMEZIANE, FARHI SAEED BIN MOHAMMED,
MOTAI SAIB, NABIL, AHMED BEN BACHA, ABDUL AZIZ NAJJ,
GUANTANAMO BAY DETAINEE LITIGATION re (1829 in
1 1:08-mc—00442—TFH) Sealed Order (Dixon, 1.) (Entered: (7/31/2009)
08/03/2009 | 239 | NOTICE OF WITHDRAWAL OF APPEARANCE as to DONALD RUMSFELD,

BARACK OBAMA, JAY HOOD, NELSON J. CANNON, GEORGE WALKER
BUSH, DONALD H. RUMSFELD, GEORGE W. BUSH, IR, DONALD
RUMSFELD, JAY HOOD, NELSON J. CANNON, GEORGE W. BUSH, JR,
DONALD H. RUMSFELD, JAY HOOD, DONALD RUMSFELD, JAY HOOD,
NELSON J. CANNON, DONALD RUMSFELD JAY HOOD, NELSON J.
CANNON, J. HOOD, NELSON J. CANN ON, GEORGE W. BUSH JAY HOOD,
BRICE A. GYURISKO JAY HOOD, BRICE GYURISKO, NELSON J. CANN ON
NELSON J. CANNON, BRICE GYURISKO BRICE GYURISKO BRICE

| GYURISKO, MIKE BUMGARNER, BARACK OBAMA, JAY HOOD, MIKE

BUMGARNER JAY HOOD, BRICE GYURISKO, GEORGE W. BUSH, MIKE
BUMGARNER JAY HOOD, MIKE BUMGARNER MICHAEL 1. BUMGARNER,
MIKE BUMGARN ER, BARACK H. OBAMA, DONALD RUMSFELD, BRICE
GYURISKO, BRICE GYURISKOQ, JAY HOOD, MIKE BUMGARNER, BARACK
H. OBAMA, MICHAEL I. BUMGARNER, BARACK OBAMA, JAY HOOD,
MIKE BUMGARNER, JAY HOOD, MIKE BUMGARNER, JAY HOOD, MIKE
BUMGARNER, MIKE BUMGARNER, JAY HOOD, MIKE BUMGARNER, JAY
HOOD, MIKE BUMGARNER, JAY HOOD, GEORGE W. BUSH, DONALD
RUMSFELD, JAY HOOD, MIKE BUMGARNER, MICHAEL BUMGARNER,
MICHAEL BUMGARNER, GEORGE W. BUSH, JAY HOOD, MICHAEL
BUMGARNER, MIKE BUMGARNER, JAY HOOD, MIKE BUMGARNER, MIKE
BUMGARNER, BARACK OBAMA, HARRY B. HARRIS, JR, WADE F. DAVIS,
HARRY B. HARRIS, JR, WADE F. DAVIS, ROBERT M, GATES, DAVID M.
THOMAS, IR, BRUCE VARGO, GEORGE WALKER BUSH, ROBERT M.
GATES, DAVID M. THOMAS, JR, BRUCE VARGO, UNITED STATES OF
AMERICA, GEORGE W. BUSH, DONALD H. RUMSFELD, RICHARD B.
MYERS, RICK BACCUS, TERRY CARRICO. Attorney Paul Edward Ahern
terminated. (Ahern, Paul) (Entered: 08/03/2009)

<6>
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'UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE:

GUANTANAMO BAY
DETAINEE LITIGATION

PROCEDURES FOR COUNSEL ACCESS TO DETAINEES AT THE UNITED STATES _

Misc. No. 08-0442 (TFH)
Civil Action Nos.

02-cv-0828, 04-cv-1136, 04-cv-1164, 04-cv-1194, 04-cv-1254,
04-cv-1937, 04-cv-2022, 04-cv-2035, 04-cv-2046, 04-cv-2215,
05-cv-0023, 85-cv-0247, 05-¢cv-0270, 05-cv-0280, 05-cv-0329,
05-cv-0359, 05-cv-0392, 05-¢cv-0492, 05-cv-0528, 05-cv-0526,
05-cv-0569, 05-cv-0634, 05-cv-0748, 05-cv-0763, 05-cv-0764,
05-cv-0877, 05-cv-0883, 05-cv-0889, 05-cv-0892, 05-cv-0993,
05-¢v-0994, 05-cv-0998, 05-¢v-0999, §5-cv-1048, 05-cv-1189,
05-cv-1220, 05-cv-1244, 05-cv-1347, 05-cv-1353, 05-cv-1429,
05-cv-1457, 65-cv-1458, 05-cv-1487, 05-cv-1499, 05-cv-1497,
05-cv-1504, 05-¢v-1505, 05-cv-1506, 05-¢v-1509, 05-cv-1555,
05-cv-1592, 05-cv-1601, 05-cv-1602, 05-cv-1607, 05-¢cv-1623,
05-cv-1638, 05-cv-1639, 05-cv-1645,.05-cv-1646, §5-cv-1678,
05-¢v-1704, 05-cv-1971, 05-cv-1983, 05-cv-2010, 05-cv-2088,
05-cv-2104, 05-cv-21885, 05-cv-2186, 05-¢v-2199, 05-cv-2249,
85-cv-2349, 05-cv-2367, 05-¢v-2376, 05-cv-2371, 05-cv-2378,
85-¢v-2379, 05-cv-2380, 05-¢cv-2381, 05-cv-2384, 05-cv-2385,
05-¢v-2386, 05-¢v-2387, 05-cv-2398, 05-¢cv-2444, (5-¢v-2479,
06-cv-0618, 06-cv-1668, 06-cv-1684, B6-cv-1758, 06-cv-1759,
06-cv-1761, 06-¢v-1765, 06-cv-1766, 06-cv-1767, 07-cv-1710,
07-cv-2337, 07-cv-2338, 08-cv-0987, 08-cv-1101, 08-cv-1104,
08-cv-1153, 08-cv-1185, 08-cv-1221, 88-cv-1223, 08-cv-1224,
08-¢v-1227, 08-cv-1228, 08-cv-1229, 08-cv-1230, 08-cv-1231,
08-cv-1232, 08-cv-1233, 08-cv-1235, 88-cv-1236, 08-ev-1237,
08-cv-1238, 08-¢cv-1310, 08-cv-1440

PROTECTIVE ORDER

AND

NAVAL BASE IN GUANTANAMO BAY., CUBA

Upon consideration of the parties’ positions espoused at the status conference held on

July 8, 2008, the parties’ submissions, and the record in these coordinated matters, the Court

finds that the above-captioned cases involve national security information or documents, the

storage, handiing, and control of which require special security precautions and access to

which requires a security clearance and a “need to know.

"

These cases might also involve

<7>
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other protected information or documents, the storage, handling, and control of which might
require special precautions in order to protect the security of the United States and other
significant interests. Accordingly, to protect the national security, and for good cause shown,
the Court
- ORDERS that,l in place of the Amended Protective Order and Procedures for Counsel
Access to Detamees at the United States Naval Base in Guantanamo Bay, Cuba, first issued on
November 8, 2004, 344 F. Supp 2d 174 (D D.C. 2004), as supplemented by the Order
Addressing Designation Procedures for Protected Information, ﬁrs_t issued on November 10,
2004, and the Order Supplementing and Amending Filing Procedures Contained in the
November 8, 2004, Amended Protective Order, first issued on December 13, 2004, the
following Protective Order and Procedures for Counsel Access to Detainees at the United
States Naval Base in Guantanamo Bay, Cuba, apply in these coordinated matters:
L PROTECTIVE ORDER
A. Overview and Applicability
1. This Protective Order establishes procedures that must be followed by
petitioners and their respective counsel, all other counsel involved in these
matters, interpreters/translators for the parties, personnel or support staff
employed or engaged to assist in these matters, and all other individuals who, in
connection with these matters, receive access to classified national security
information or documents or other protected information,. including the
privilege team as defined in the Procedures for Counsel Access to Detainees at
the United States Naval Base in Guantanamo Bay, Cuba (“Procedures for
Counsel Access™), see infra Section I1.B.6.
2. The procedures set forth in this Protective Order apply to all aspebts of these
matters and may be modified by further order of the Court upon its own motion
or upon application by any party. The Court retains continuing jurisdiction to

enforce or modify the terms of this Protective Order.

3. Nothing in this Protective Order precludes the government’s use of classified
information as otherwise authorized by law outside of these matters.

<8>
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4, As appropriate and needed, petitioners’ counsel is responsible for advising their
employees, petitioners, and others of this Protective Order’s contents,

5. Petitioners’ counsel are bound by the terms and conditions set forth in the

. Procedures For Counsel Access, see infra Section II. To the extent such terms
and conditions place limitations on petitioners’ counsel in their access to and

~ interaction with petitioners or handling of information, this Protective Order
specifically incorporates by reference all terms and conditions established in the
procedures contained in the Procedures for Counsel Access. Any violation of
those ferms and conditions will also be deemed a violation of this Protective
Order.

6. = The privilege team shall not disclose to any person any information provided by
petitioners’ counsel or petitioners, other than information provided in a filing
with the Court, unless such information, if it were monitored information, could
be disclosed under the Procedures for Counsel Access. Any such disclosure
shall be consistent with the provisions of the Procedures for Counsel Access.

B. Definitions

7. As used in this Protective Order, the words “documents” and “information”
mclude, but are not limited to, all written or printed matter of any kind, formal
or informal, including originals, conforming copies and non-conforming copies,
whether different from the original by reason of notation made on such copies
or otherwise, and further include, but are not limited to:

a. papers, correspondence, memoranda, notes, letters, reports, summaries,
photographs, maps, charts, graphs, mteroffice and intra-office
communications, notations of any sort concerning conversations,
meetings, or other communications, bulletins, teletypes, telegrams,
facsimiles, invoices, worksheets, and drafts, alterations, modifications,
changes, and amendments of any kind to the foregoing;

b. graphic or oral records or representatioils of any kind, including, but not
limited to, photographs, charts, graphs, microfiche, microfilm,
videotapes, sound recordings of any kind, and motion pictures;

c. electronic, mechanical or electric records of any kind, including, but not
limited to, tapes, cassettes, disks, recordings, electronic mail, films,
typewriter ribbons, word processing or other computer tapes or disks,
and all manner of electronic data processing storage; and

d. information acquired orally.

8. The terms “classified national security information and/or documents,”
“classified information™ and “classified documents”™ mean:

<9>
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a. any classified document or information that was classified by any
Executive Branch agency in the interests of national security or pursuant
to Executive Order, including Executive Order 12958, as amended, or
its predecessor Orders, as “CONFIDENTIAL,” “SECRET,” or “TOP
SECRET,” or additionally controlled as “SENSITIVE
COMPARTMENTED INFORMATION (SCI), ” or any classified
information contained in such document;

b. any document or information, regardless of its physical form or
characteristics, now or formerly in the possession of a private party that
was derived from United States government information that was
classified, regardless of whether such document or information has
subsequently been classified by the government pursuant to Executive
Order, including Executive Order 12958, as amended, or its predecessor

~ Orders, as “CONFIDENTIAL,” “SECRET,” or “TOP SECRET,” or
additionally controlled as “SENSITIVE COMPARTMENTED
INFORMATION (SCI)”;

C. verbal or non-documentary classified information known to petitioners
or petitioners’ counsel; or

d. any document and information as to which petitioneré or petitioners’
counsel were notified orally or in writing that such document or
information contains classified information.

9, All classified documents, and information contained therein, shall remain
classified unless the documents bear a clear indication that they were
declassified by the agency or department that is the original classification
authority of the document or the information contained therein (hereinafter,
“original classification authority™).

10. The terms “protected information and/or documents,” “protected information,”
and “protected documents” mean any document or information the Court
deems, either sua sponte or upon designation pursuant to paragraph 34 of this
Protective Order, not suitable for public filing.

11. As used in this Protective Order, the term “petitioners’ counsel” includes
attorneys employed or retained by or on behalf of a petitioner for purposes of
representing the petitioner in habeas corpus or other litigation in federal court in
the United States, as well as co-counsel, interpreters/translators, paralegals,
investigators and all other personnel or support staff employed or engaged to
assist in the lifigation. Access to classified information by all persons
mentioned in the foregoing sentence is governed by Section I.D of this
Protective Order, and access to protected information by all persons mentioned
in the foregoing sentence is governed by Section L.E of this Protective Order.

<10>
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12, “Access to classified information” or “access to protected information” means
having access to, reviewing, reading, learning, or otherwise coming to know in
any manner any classified information or protected information.

13.  “Secure area” means a physical facility accredited or approved for the storage
handling, and controi of classified information.

14, “Unauthorized disclosure of ciassiﬁed information” means any knowing,
willful, or negligent action that could reasonably be expected to resultin a
communication or physical transfer of classified mformatlon to an unauthorized
recipient. '

C. Designation of Court Security Officer

15.  The Court designates Christine E. Gunning as Court Security Officer for these
cases, and Jennifer H. Campbell, Miguel A. Ferrer, Daniel O. Hartenstine,
Erin H. Hogarty, Nathaniel A. Johnson, Joan B. Kennedy, Michael P. Macisso,
Maura P. Peterson, and Barbara J. Russell as Alternate Court Security Officers
(collectively, “CSO”) for the purpose of providing security arrangements
necessary to protect against unauthorized disclosure of any classified documents
or information to be made available in connection with these cases. Petitioners’
counsel shall seek guidance from the CSO with regard to appropriate storage,
handling, transmittal, and use of classified documents or information.

D. Access to Classified Information and Documents

16.  Without authorization from the government, no petitioner or petitioner’s
counsel shall have access to any classified information involved in these cases
unless that person has done the following:

a. received the necessary security clearance as determined by the
Department of Justice Security Officer; and

b. signed the Memorandum of Understanding (“MOU™), attached hereto as
Exhibit A, agreeing to comply with the terms of this Protective Order.

17.  Petitioners’ counsel to be provided access to classified information shall execute
the MOU appended to this Protective Order, and shall file executed originals of
the MOU with the Court and submit copies to the CSO and government
counsel. Such execution, filing, and submission of the MOU is a condition
precedent to a petitioner’s counsel having access to, or continued access to,
classified information for the purposes of these proceedings.

18.  The substitution, departure, or removal of any petitioners’ counsel from these
cases for any reason shall not release that person from the provisions of this
Protective Order or the MOU executed in connection with this Protective

<11>
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Order.

19. . The government shall arrange for one appropriately approved secure area for
petitioners’ counsel’s use. The secure area shall contain a working area
supplied with secure office equipment reasonably necessary for preparing
petitioners’ cases. The government shall bear expenses for the secure area and
its equipment.

20.  The CSO shall establish procedures to ensure that the secure area is accessible
to petitioners’ counsel during normal business hours and at other times on
reasonable request as approved by the CSO. The CSO shall establish
procedures to ensure the secure area is maintained and operated in the most
efficient manner consistent with the protection of classified information. The
CSO or CSO designee may place reasonable and necessary restrictions on the
schedule of use of the secure area in order to accommodate appropriate access
to all petitioners’ counsel in these and other proceedings.

21.  All classified information the government provides to petitioners’ counsel, and
all classified information petitioners’ counsel otherwise possesses or maintains,
shall be stored, maintained, and used only in the secure area.

22.  No documents containing classified information may be removed from the
secure area unless authorized by the CSO or CSO designee supervising the area.

23.  Consistent with other provisions of this Protective Order, petitioners’ counsel
shall have access to the classified information made availabie to them in the
secure area and shall be allowed to take notes and prepare documents with
respect to those materials.

24.  Petitioners’ counsel shall not copy or reproduce any classified information in
any form, except with the CSO’s approval or in accordance with the procedures
established by the CSO for the operation of the secure area.

25.  All documents prepared by petitioners or petitioners’ counsel that contain or
may contain classified information—including, without limitation, notes taken
or memoranda prepared by counsel and pleadings or other documents intended
for filing with the Court—shall be transcribed, recorded, typed, duplicated,
copled, or otherwise prepared only by persons possessing an appropriate

- approval for access to classified information. Such activities shall take place in
the secure area on approved word processing equipment and in accordance with
the procedures approved by the CSO. All such documents and any associated
materials containing classified information—such as notes, memoranda, drafts,

' copies, typewriter ribbons, magnetic recordings, and exhibits—shall be
maintained in the secure area unless and until the CSO advises that those
documents or assoctated materials are unclassified in their entirety. None of
these materials shall be disclosed to government counse! unless authorized by

<12>
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the Court, by petitioners’ counsel, or as otherwise provided in this Protective
Order.

26. Petitioners’ counsel may discuss classified information within the secure area or
another area authorized by the CSO only. Petitioners’ counsel shall not discuss
classified information over any standard commercial telephone instrument or
office intercommunication system and shall not transmit or discuss class1ﬁed
information.in electronic mail communications of any kind.

27.  The CSO or CSO designee shall not reveal to any person the content of any
‘ conversations he or she hears by or among petitioners’ counsel, nor reveal the

nature of documents being reviewed by them or the work generated by them,
except as necessary to report violations of this Protective Order to the Court or
to carry out their duties pursuant to this Protective Order. Additionally, the
presence of the CSO or CSO designee shall not be construed to waive, limit, or
otherwise render inapplicable the attorney-client prmiege or work product
protections.

28. Petitioners’ counsel shall not disclose the contents of any classified documents
or information to any person, including counsel in related cases brought by
Guantanamo Bay detainees in this or other courts, except those persons
authorized by this Protective Order, the Court, and counsel for the government
with the appropriate clearances and the need to know that information. Except
as otherwise specifically provided by Judge Colleen Kollar-Kotelly in her
well-reasoned opinion addressing counsel access procedures regarding
petitioners Mohammed Ahmed al Kandari, Fawzi Khalid Abdullah Fahad al
Odah, and Khalid Abdullah Mishal al Mutairi in 47 Odah v. United States,
02-cv-0828, docket # 117, counsel for petitioners in these cases are presumed to
have a “need to know” information both in their own cases and in related cases
pending before this Court. Therefore, and except as provided with respect to
the three petitioners in 47 Odah mentioned above, counsel for all petitioners in
these cases who satisfy all necessary prerequisites and follow all procedures set
forth herein may share and discuss among themselves classified information to
the extent necessary for the effective representation of their clients.

Government counsel may challenge the “need to know” presumption on a
case-by-case basis for good cause shown.

29.  Petitioners’ counsel shall not disclose to a petitioner-detainee classified
information not provided by that petitioner-detainee. Should a petitioner’s
counsel desire to disclose classified information not provided by a
petitioner-detainee to that petitioner-detainee, that petitioner’s counsel will
provide in writing to the privilege review team, see infra Section II.G, a request
for release clearly stating the classified information they seek to release. The
privilege review team will forward a petitioner’s counsel’s release request to the
appropriate government agency authorized to declassify the classified
information for a determination. The privilege review team will inform
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petitioner’s counsel of the determination once it is made.

30.  Except as otherwise provided herein, no petitioners or petitioners’ counsel shall
disclose or cause to be disclosed any information known or believed to be
classified in connection with any hearing or proceeding in these cases.

31.  Except as otherwise stated in this paragraph, and to ensure the security of the
United States of America, at no time, including any period subsequent to the
conclusion of these proceedings, shall petitioners’ counsel make any public or
private statements disclosing any classified information or documents accessed
pursuant to this Protective Order, including the fact that any such information
or documents are classified. In the event that classified information enters the
public domain, bowever, counsel is not precluded from making private or
public statements about the information already in the public domain, but only
to the extent that the information is in fact in the public domain. Counsel may
not make any public or private statements revealing personal knowledge from
non-public sources regarding the classified or protected status of the information
or disclosing that counsel had personal access to classified or protected
information confirming, contradicting, or otherwise relating to the information
already in the public domain. In an abundance of caution and to help ensure
clarity on this matter, the Court emphasizes that counsel shall not be the source
of any classified or protected information entering the public domain. As stated
in more detail in paragraph 51 of this Protective Order, failure to comply with
these rules may result in the revocation of counsel’s security clearance as well
as civil and criminal liability.

32. The foregoing does not prohibit a petitioner’s counsel from citing or repeating
information in the public domain that petitioner’s counsel does not know to be
classified information or a classified document or derived from classified
information or a classified document.

33.  All documents containing classified information prepared, possessed or
maintained by, or provided to, petitioners’ counsel—except filings submitted to
the Court and served on government counsel—shall remain at all times in the
CSO’s control for the duration of these cases. Upon final resolution of these
cases, including all appeals, the CSO shall destroy all such documents.

E. Designation Procedures for and Access to Protected Information and Documents

34.  Should government counsel in these consolidated cases wish to have the Court
deem any document or information “protected,” government counsel shall
disclose the information to qualified counsel for petitioners—i.e., counsel who
have satisfied the necessary prerequisites of this Protective Order for the
viewing of protected information-—and attempt to reach an agreement about the
designation of the information prior to filing a motion with the Court.
Petitioners’ counsel shall treat such disclosed information as protected unless.
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35.

36.

37.

38.

39.

40.

41.

and until the Court rules that the information should not be designated as
protected. :

Without authorization from the government or the Court, protected information
shall not be disclosed or distributed to any person or entity other than the
following: '

a, petitioners’ counsel, provided such individuals signed the

Acknowledgment, attached hereto as Exhibit B, attesting to the fact that
they read this Protective Order and agree to be bound by its terms; and

b. . the Court and its support personnel.

The execution of the Acknowledgment is a condition precedent to a petitioner’s
counsel having access to, or continued access to, protected information for the
purposes of these proceedings. A copy of each executed Acknowledgment shall
be kept by counsel making the disclosure untﬂ thirty days after the termination
of this action, including appeals.

The substitution, departure, or removal of petitioners’ counsel from these cases
for any reason shall not release that person from the provisions of this
Protective Order or the Acknowledgment executed in connection with this
Protective Order.

" Petitioners’ counsel shall not disclose the contents of any protected documents

or information to any person, including counsel in related cases brought by
Guantanamo Bay detainees in this or other courts, except as authorized by this
Protective Order, the Court, or government counsel. Except as otherwise
specifically provided by Judge Colleen Kollar-Kotelly with respect to counsel
for petitioners Mohammed Ahmed al Kandari, Fawzi Khalid Abdullah Fahad al
Odah, and Khalid Abdullah Mishal al Mutairi in 4] Odak v. United States,
02-cv-0828, petitioners” counsel in these coordinated cases may share protected
information with each other but only to the extent that counsel have appropriate
security clearances and comply with all other procedures set forth in this
Protective Order. Petitioners’ counsel shall maintain all protected information

~ and documents received through this proceeding in a confidential manner.

Petitioners’ counsel shall not disclose protected information not provided by a
petitioner-detainee to that petltloner—detamee without prior concurrence of
government counsel or express permission of the Court.

Except as otherwise provided herein, no petitioner or petitioner’s counsel shall
disclose or cause to be disclosed any information known or believed to be

protected in connection with any hearing or proceeding in these cases.

Atno time, including any period subsequent to the conclusion of these
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proceedings, will petitioners’ counsel make any public or private statements
disclosing any protected information or documents accessed pursuant to this
Protective Order, including the fact that any such information or documents are
protected.

42.  Protected information shall be used only for purposes directly related to these
cases and not for any other litigation or proceeding, except by leave of the
Court. Photocopies of documents containing such information shall be made
only to the extent necessary to facilitate the permitted use hereunder.

43.  Nothing in this Protective Order shall prevent the government from using for
any purpose protected information it provides a party. Nothing in this
Protective Order shall entitle another party to protected information.

44.  Supplying protected information to another party does not waive privilege with
respect to any person or use outside that permitted by this Protective Order.

45,  Within'sixty days of the resolution of these actions, and the termination of any
appeals therefrom, all protected documents or information, and any copies
thereof, shall be promptly destroyed, provided that the party to whom protected
information is disclosed certifies in writing that all designated documents and
materials have been destroyed, and further provided that government counsel
may retain one complete set of any such materials that were presented in any
form to the Court. Any such retained materials shall be placed in an envelope
or envelopes marked “Protected Information Subiect to Protective Order.” In
any subsequent or collateral proceeding, a party may seek discovery of such
materials from the government, without prejudice to the government’s right to
oppose such discovery or its ability to dispose of the materials pursuant to its
general document retention policies.

F. Procedures for Filing Docuaments

46.  Unclassified Filing by Petitioners. Pending further order of the Court, any
pleading or other document filed by petitioners that petitioners’ counsel does not
believe contains classified information and has no reason fo believe contains
classified information is authorized for direct filing in the CM/ECF system
consistent with the regular electronic filing practices of this Court. See LCVR
5.4. Presumptively classified information that petitioners’ counsel learned from
a petitioner, see infra Section I1.D.12.f and Section I1.1.29, but has not been
determined to be unclassified, shall not be filed in the CM/ECF system.
Presumptively classified information shall be filed pursuant to the procedures
specified in paragraph 47 of this Protective Order.

47.  Classified Filings by Petitioners. Any pleading or other document filed by
petitioners that petitioners’ counsel know, have reason to believe, or are
uncertain whether it contains classified information, shall be filed, along with

10
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three copies, under seal with the CSO by 4:00 p.m. Such document must be
marked with the appropriate classification marking (e.g., “SECRET”). The
time of physical submission to the CSQO shall be considered the date and time of
filing. At the time of making a submission to the CSO, petitioners’ counsel
shall file on the public record in the CM/ECF system a “Notice of Filing,”
notifying the Court that the submission was made to the CSO and specifying in
general terms the nature of the filing without disclosing any potentially
classified information.

a. Upon receipt, the CSO will deliver to the Court and government counsel
any pleading or other document petitioners filed that may contain
classified information. The CSO will forward the document to the
appropriate government agencies and departments for their determination
as to whether the pleading or other document contains classified
information. To facilitate this review, petitioners’ counsel shall identify
each paragraph of a document that counsel believe may contain classified
information by marking each paragraph with an appropriate

~ classification marking or otherwise specifically identifying such
paragraphs. If, following review by the appropriate government

- agencies and departments, it is determined that the pleading or other
document contains classified information, the CSO must ensure that the
document is marked with the appropriate classification marking and that
the document remains under seal. The CSO will work with the -
appropriate government agencies or departments to prepare a redacted
version of the pleading or other document appropriate for filing on the
public record. Counsel shall then file the redacted version of the
document in the CM/ECF system with a notation in the upper right hand
corner of the first page stating “REDACTED VERSION FOR PUBLIC
FILING CLEARED.BY CSO.” The docket entry description in the
CM/ECF system for the document suitable for public viewing shall
make specific reference to the earlier docket entry notifying the Court
that the document was submitted to the CSO for review.

b. In the event an entire document is deemed classified, petitioners’ counsel
shall file notice in the CM/ECF system listing the caption of the case, a
version of the title of the document that does not disclose classified or
protected information, and a brief statement that the CSO informed
counsel that the entire document is classified. The docket entry
description in the CM/ECF system for the document suitable for public
viewing shall make specific reference to the earlier docket entry
notifying the Court that the document was submitted to the CSO for
review. ‘ :

c. If it is determined that the pleading or other document does not contain
classified information, counsel shall file the full submission in the
CM/ECF system and make specific reference to the earlier docket entry
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notifying the Court that the document was submitted to the CSO for
review. The docket entry description shall also state that the CSO
approved public filing of the document. The underlying document filed
in the CM/ECF system shall contain a notation in the upper right hand
corner of the first page stating “PREVIOUSLY FILED WITH CSO
AND CLEARED FOR PUBLIC FILING.” .

48.  Classified Filings by Respondents.

a. Any pleading or other document filed by respondents’ counsel containing
classified information shall be filed, along with three copies, under seal
with the Court through the CSO by 4:00 p.m. The time of physical
submission to the CSO shall be considered the date and time of filing.
The CSO shall serve a copy of any classified pleading or document on
petitioners’ counsel at the secure facility. At the time of making a
submission to the CSO, respondents shall file on the public record in the
CM/ECF system a “Notice of Filing,” notifying the Court that a
submission was made to the CSO and specifying in general terms the
nature of the filing without disclosing any potentially classified
information. As soon as practicable following the original filing date,
respondents’ counsel shall file in the CM/ECF system a version of the
pleading or document appropriate for filing on the public record,
consistent with the procedures outlined in paragraphs 47.a-c of this
Protective Order.

b. Nothing herein requires the government to disclose classified
information. Additionally, nothing herein prohibits the government
from submitting classified information to the Court in camera or ex
parte in these proceedings or entitles petitioners or petitioners’ counsel
access to such submissions or information. Except for good cause
shown in the filing, the government shall provide petitioners’ counsel or
petitioners with notice served on petitioners’ counsel on the date of the
filing. -

49, Protected Information Filing by Petitioners and Respondents.

a.  The presence, or potential presence, of protected information in any
pleading or document that is governed by paragraph 47 or paragraph 48
of this Protective Order shall not affect the method of filing such
pleading or document; it shall be governed by paragraph 47 or 48, as
applicable. Any pleading or other document that does not contain
classified information but that petitioners’ counsel or respondents have
reason to believe contains or petitioners’ counsel is uncertain whether it
contains protected information shall be filed under seal pursuant to Local
Civil Rule 5.1(j). At the time of the submission of a filing containing
protected buf not classified information, the party shall file on the public
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record in the CM/ECF system a “Notice of Filing,” notifying the Court
~ that a protected information submission was made and specifying in
general terms the nature of the filing without disclosing any potentially
protected information. As soon as practicable following the original
filing date, counsel for the party submitting the protected information
shall file in the CM/ECF system a version of the pleading or document
appropriate for filing on the public record, consistent with the
procedures outlined in paragraphs 47.a-c of this Protective Order.

b. This Protective Order shall constitute authorization for petitioners and
respondents to file protected information under seal. That is, no motion
to seal is required at the time of submission of the pleading or document
to the Clerk’s Office. Procedures for designation of protected
information shall be governed by paragraph 34 of this Protective Order.

c. Nothing herein requires the government to disclose protected
information. Additionally, nothing herein prohibits the government
from submitting protected information to the Court in camera or ex
parte in these proceedings or entitles petitioners or petitioners’ counsel
access to such submissions or information. Except for good cause
shown in the filing, the government shall provide counsel for the
petitioner or petitioners with notice served on counsel on the date of the
filing. ' ‘ '

50.  Disclosure of Protected or Classified Information on the Public Record. In the
-event respondents believe that a party has disclosed classified or protected
information on the public docket, respondents shall notify the CSO, who shall
work with the Clerk’s Office to remove the filing from the public docket. A
copy of the filing shall then be lodged with the CSO and treated according to
paragraphs 47.b or 47.c of this Protective Order. Nothing herein limits the
government’s authority to take necessary remedial action to ensure the
protection of the classified or protected information.

G. Penalties for Unauthorized Disclosure

51. Any unauthorized disclosure of classified information may constitute violations
of United States criminal laws. Additionally, any violation of the terms of this
Protective Order shall be immediately brought to the attention of the Court and
may result in a charge of contempt of Court and possible referral for criminal
prosecution. See, e.g., Executive Order 12958, as amended. Any breach of
this Protective Order may also result in the termination of access to classified
information and protected information. Persons subject to this Protective Order.
are advised that direct or indirect unauthorized disclosure, retention, or
negligent handling of classified documents or information could cause damage

" to the national security of the United States or may -be used to the advantage of
an adversary of the United States or against the interests of the United States.
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Persons subject to this Protective Order are also advised that direct or indirect
unauthorized disclosure, retention, or negligent handling of protected documents
or information could risk the security of United States government personnel
and facilities and other significant government interests. This Protective Order
is to ensure that those authorized to receive classified information and protected
information will not divulge this information to anyone who is not authoerized to
receive it without prior written authorization from the original classification
authority and in conformity with this Protective Order.

52.  The termination of these proceedings shall not relieve any person or party
provided classified information or protected information of his, her, or its
obligations under this Protective Order.
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IL.

PROCEDURES FOR COUNSEL ACCESS TO DETAINEES AT THE U.S.
NAVAL BASE IN GUANTANAMO BAY, CUBA

A. Applicability

Except as otherwise stated in these Procedures for Counsel Access to Detainees
at the U.S. Naval Base in Guantanamo Bay, Cuba (“Procedures™), or by other
Order issued in the United States District Court for the District of Columbia,
the following procedures shall govern counsel access to all detainees in the
control of the Department of Defense (“DoD”) at the U.S. Naval Base in
Guantanamo Bay, Cuba (“GTMO™), for purposes of litigating these cases.

These Procedures do not apply to counsel who are retained solely to assist in a
detainee’s defense in a trial by military commission. Access by that counsel is
covered by the Procedures for Monitoring Communications Between Detainees
Subject to Trial by Military Commission and their Defense Counsel Pursuant to
Military Commission Order No. 3.

B. Definitions

“Communications” means all forms of communication between counsel and a
detainee, including oral, written, electronic, or by any other means.

As used in these Procedures, “counsel” means attorneys employed or retained
by or on behalf of a detainee for purposes of representing the detainee in the
United States District Court for the District of Columbia and admitted, either
generally or pro hac vice, in this Court. Unless otherwise stated, “counsel”
also includes co-counsel, interpreters/translators, paralegals, investigators, and
all other personnel or support staff employed or engaged to assist in the
litigation.

“Detainee” means an individual detamned by DoD as an alleged enemy
combatant at GTMO.

“Privilege team” means a team comprised of one or more DoD attorneys and
one or more intelligence or law enforcement personnel who have not taken part
in, and, in the future, will not take part in, any domestic or foreign court,
military commission, or combatant status tribunal proceedings involving the
detainee. If required, the privilege team may include interpreters/transiators,
provided that such personnel meet these same criteria.

“Legal mail” means letters written between a detainee’s ¢ounsel and the
detainee that are related to the counsel’s representation of the detainee, as well
as privileged documents and publicly filed legal documents relating to that
representation. The Court 1s the final arbiter of whether documents fall within
the definition of legal mail.
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C. Requirements for Access to and Communications with Detainees

8. . Security Clearance.

a.  Counsel must hold a valid, current United States security clearance at
the Secret level or higher or its equivalent, as determined by appropriate
DoD intelligence personnel. '

b. Counsel who possess a valid security clearance shall provide, in writing,
the date of their background investigation, the date such clearance was
granted, the level of the clearance, and the agency that granted the
clearance. Access will be granted only after DoD verification of the
security clearance. '

c. Counsel who do not currently possess a Secret clearance are required to
submit an application for clearance to the Department of Justice,

Litigation Security Division.

9, Acknowledement of and Compliance with Access Procedures.

a. Before being granted access to a detainee, counsel will receive a copy of
these Procedures. To have access to a detainee, counsel must agree to
comply fully with these Procedures and must sign an affirmation
acknowledging an agreement to comply with them.

b.-  This affirmation will not be considered an acknowledgment by counsel
that these Procedures are legally permissible. Even if counsel elect to
challenge these Procedures, counsel may not knowingly disobey an
obligation imposed by these Procedures.

c. DoD expects that counsel, counsel’s staffs, and anyone acting on
counsel’s behalf will fully abide by the requirements of these
Procedures. Counsel are required to provide DoD with signed
affirmations from interpreters/translators, paralegals, investigators and
all other personnel or support staff employed or engaged to assist in the
litigation, upon utilization of those individuals by counsel in a manner
that implicates these Procedures. '

d. Should counsel fail to comply with these Procedures, access to or
communication with detainees will not be permitted.

10. Verification of Representation.

a. Prior to being permitted access to a detainee, counsel must provide DoD
with a Notification of Representation. This Notification must include
counsel’s licensing information, business and emajl addresses, and phone
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number, as well as the name of the detainee counsel represents.
Additionally, counsel shall provxde evidence of their authority to
represent the detalnee

b Counsel shall provide evidence of their authority to represent the
detainee as soon as practicable and, in any event, not later than ten days -
after the conclusion of a second visit with a detainee. The Court
recognizes that counsel may not be in a position to present such evidence
after the initial meeting with a detainee. Counse! for detainees and
counsel for respondents shall cooperate to the fullest extent possible to
reach a reasonable agreement on the number of counsel visits allowed.
Should a detainee’s counsel believe the government is unreasonably
limiting the number of visits with the detainee, counsel may petition the
Court at the appropriate time for relief. :

c. If counsel withdraw from representation of a detainee, or if the
representation is otherwise terminated, counsel shall inform DoD
immediately of that change in circumstances.

d. Counsel must provide DoD with a signed representation stating (a) that,
to the best of counsel’s knowledge after reasonable inquiry, the source of
funds to pay counsel any fees or reimbursement of expenses are not
funded directly or indirectly by persons or entities counsel believes are
connected to terrorism or the product of terrorist activities, including
“Specially Designated Global Terrorists,” identified pursuant to Exec.
Order No. 13,224, 66 Fed. Reg. 49,079 (Sept. 23, 2001) or Exec.
Order No. 12,947, 60 Fed. Reg. 5079 (Jan. 23, 1995), and (b) counsel
has complied with ABA Model Rule 1.8(f).

11. Logistics of Counsel Visits.

a. Counsel shall submit to the Department of Justice (“DoJ”) any request
to meet with a detainee. Requests shall specify dates of availability for a
meeting, the desired duration of the meeting, and the language that will
be utilized during the meeting with the detainee. Reasonable efforts will
be made to accommodate counsel’s requests regarding the scheduling of
a meeting. Once a request is approved, DoJ will contact counsel with
the date and duration of the meeting.

b. Legal visits shall take place in a room designated by JTF-Guantanamo.
No more than two attorneys (or one attorney and one assistant) plus one
interpreter/translator shall visit with a detainee at one time, unless
approved in advance by the Commander, JTF-Guantanamo. Such
approval shall not be unreasonably withheld.

c. Due to the mission and location of GTMO, certain logistical details,
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including arrangements for travel and lodging, will need to be.
coordinated by counsel prior to arrival. Dol will provide specific
information regarding these issues.

d. In order to travel to GTMO, counsel must have a couniry and theater
clearance for that specific visit. 'In order to begin processing country
and theater clearances, counsel must have confirmed flight information
for travel to GTMO and a valid, current United States security clearance

~ at the Secret level or higher or its equivalent, as determined by
appropriate DoD intelligence personnel. Country and theater clearances
require twenty days to process. Accordingly, counsel shall provide
DoD, through DoJ, with the required information no later than 20 days
prior to the GTMO visit date, or as soon as a visit is scheduled.
Requests for visits made inside of 20 days will not normally be granted.

D. Pfocedureé for Correspondence Between Counsel and Detainees

12. Mail Sent by Counsel to Detainees (* Incoming Mail™).

a. Counsel shall send incoming legal mail for detainees to the privilege
team at the appropriate address provided by government counsel. Each
envelope or mailer shall be labeled with the name of the detainee and
shall include a return address for counsel sending the materials. The
outside of the envelope or mailer for incoming legal mail shall be
labeled clearly with the following annotation: “Attorney-Detainee
Materials-For Mail Delivery to Detainee.”

b. Each ,page of legal mail shall be labeled “Aftorney-Detainee Materials.”
No staples, paper clips or any non-paper items shall be included with the
documents.

c. Upon i’eceiving legal mail from counsel for delivery to the detainee, the

privilege team shall open the envelope or mailer to search the contents
for prohibited physical contraband. Within two business days of receipt
of legal mail, and assuming no physical contraband is present, the
privilege team shall forward the mail to military personnel at GTMO in
a sealed envelope marked “Legal Mail Approved by Privilege Team”
and clearly indicating the identity of the detainee to whom the legal mail
is to be delivered. The privilege team shall return to the sender any
incoming mail that does not comply with the terms of paragraphs 12.a
and 12.b of these Procedures. .

d. Within two business days of receipt of legal mail from the privilege
team, personnel at GTMO shall deliver the envelope or mailer marked
by the privilege team as “Legal Mail Approved by the Privilege Team”
to the detainee without opening the envelope or mailer. If counsel desire
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confirmation that documents were delivered to the detainee, counsel
shall provide a stamped, self-addressed envelope for that purpose. The

_ detainee shall be responsible for mailing any confirmation of delivery to
counsel as outgoing legal mail, This method shall be the sole and -
exclusive means by which confirmation of delivery is provided to
counsel. '

e. Written correspondence to detainees not falling within the definition of
legal mail shall be sent through the United States Postal Service to the
appropriate address provided by government counsel. Non-legal mail
includes, but is not limited to, letters from persons other than counsel,
including family and friends of the detainee. Thesé¢ non-privileged
communications will be reviewed by military personnel at GTMO under
the standard operating procedures for detainee nonlegal mail.

f. Counsel shall treat all information learned from a detainee, including
any oral and written communications with a detainee, as classified
information, unless and until the information is submitted to the
privilege team and the privilege team, this Court, or another court
determines it to be otherwise. Accordingly, if counsel’s correspondence
contains any summary or recitation of or reference to a communication
with a detainee that has not been previously determined to be
unclassified, the correspondence shall be prepared, marked, transported
and handled as classified material as required by Executive Order 12958,
DOD Regulation 5200.1-R and Al 26, OSD Information and Security
Supplement to DOD Regulatlon 5200.1R.

g. Written and oral communications with a detainee, including all incoming
legal mail, shall not include information relating to any ongoing or
completed military, intelligence, security, or law enforcement
operations, investigations, or arrests, or the results of such activities, by
any nation or agency or current political events in any country that are
not directly related to counsel’s representation of that detainee; or
security procedures at GTMO, including names of U.S. Government
personnel and the layout of camp facilities, or the status of other
detainees, not directly related to counsel’s representation.

13. Mail Sent by Detainees to Counsel (*QOutgoing Mail™).

a. Detainees will be provided with paper to prepare communications to
counsel. In the presence of military personnel, the detainee will seal the
written communication in an envelope and it will be annotated as
“Attorney-Detainee Materials-For Mail Delivery To Counsel.” Each
envelope shall be labeled with the detainee’s and counsel’s names.
Envelopes annotated with the names of persons other the detainee’s
counsel, including family, friends, or other attorneys, shall be processed
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according to the standard operating procedures for detainee non-legal
mail.

b. Military peréonnei will collect the outgoing legal mail within one
business day of being notified by a detainee that the commumcatlon is
prepared for sealing and mailing. :

c. After outgoing legal mail is collected from a detainee, the envelope will
be sealed into a larger envelope by military personnel at Guantanamo.
The larger envelope will be marked as “Attorney-Detainee Materials-For
Mail Delivery To Counsel” and will be annotated with the detainee’s
and counsel’s names. The envelope will be sealed and mailed in the
manner required for classified materials. - Within two business days of
receipt from the detainee, the communication will be mailed to the -
appropriate address as provided by government counsel.

d. Detainees also are permitted to send non-legal mail, including written
communications to persons other than counsel, through the United States
Postal Service. These communications shall be reviewed by military
personziel at GTMO under the standard operating procedures for
detainee non-legal mall

e.  Inthe event any non-legal correspondence or messages from & detainee
to individuals other than his counsel, including family, friends, or other
attorneys, are sent to counsel as, or included with, legal mail, counsel
shall return the documents to military personnel at GTMO for
processing according to the standard operating procedures for detainee
non-legal mail.

E. Materials Brought into Meetings with Detainees and Counsel

14.  Counsel shall bring only legal mail, writing utensils and paper into any meeting
' with a detainee, unless. counsel receives prior approval from the Commander,
JTF:Guantanamo. The Commander shall not unreasonably withhold approval
for counsel to bring into a meeting with a detainee letters, tapes, or other
communications introducing counsel to the detainee, if the government has first
reviewed the communication and determined that sharing the communication
with the detainee would not threaten the security of the United States.

15.  Written and oral communications with a detainee, including all documents
brought into a meeting with a detainee, shall not include information relating fo
- any ongoing or completed military, intelligence, security, or law enforcement
operations, investigations, or arrests, or the results of such activities, by any
nation or agency or current political events in any country that are not directly
related to counsel’s representation of that detainee; or security procedurés at
GTMO, including names of U.S. Government personnel and the layout of camp
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facilities, or the status of other detainees, not directly related to counsel’s
representation. ‘

F. Materials Brought out of Meetings with Detainees and Counsel

16.  Upon completion of each meeting with a detainee or during any break in a
meeting session, counsel will give the notes or documents used or produced
during the meeting to a designated individual at Guantanamo. These materials
shall be sealed in counsel’s presence and handled as classified material as
required by Executive Order 12958, DOD Regulation 5200.1-R and Al 26,
OSD Information Security Supplement to DOD Regulation 5200.1R.

17. Upon completion of counsel’s visit to Guantanamo, the notes or documents used
or produced during the visits shall be sealed in counsel’s presence and placed in
an envelope labeled as “Attorney-Detainee Meeting Documents—For Delivery to
Counsel.” The envelope shall be sealed into a larger envelope by military
personnel at Guantanamo. The larger envelope shall be marked as “Attorney-
Detainee Meeting Documents-For Mail Delivery To Counsel” and annotated with
the detainee’s and counsel’s names. The envelope shall be sealed and mailed in
the manner required for classified materials. Within two business days following
completion of counsel’s visit to Guantanamo, the package shall be mailed to the
appropriate address provided by government counsel.

18.  Correspondence or messages from a detainee to individuals other than his

' counsel, including family, friends, or other attorneys, will not be handied
through this process. If a detainee provides these communications to counsel
during a visit, counsel shall give those communications to military personnel at
Guantanamo so they can be processed under the standard operating procedures
for detainee non-legal mail. '

G. Classification Determination of Detainee Communications

19.  Counsel may submit information learned from a detainee to the privilege team
for a determination of its appropriate security classification. Counsel shall
memorialize the information submitted for classification review into a written

- memorandum outlining as specifically as possible the information for which
counsel requests a classification determination. All documents submitted for
classification review shall be prepared, handled, and treated in the manner
required for classified materials as required by Executive Order 12958, DOD
Regulation 5200.1-R and Al 26, OSD Information Security Supplement to DOD
Regulation 5200.1R. No information derived from these submissions shall be -
disclosed outside the privilege team pursuant to these Procedures until after the - |
privilege team has reviewed it for security and intelligence purposes. Absent
express consent of the Court, or except as otherwise provided in these
Procedures, the submissions shall not be disclosed to any person involved in the
interrogation of a detainee, and no such individual may make any use of those
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communications, nor shall the submissions be disclosed to any government
personnel involved in any domestic or foreign court, military commission, or
combatant status tribunal proceedings involving the detainee.

20.  Counsel shall send all materials submitted for classification review to the
appropriate address as provided by government counsel. The outside of the
envelope or mailer shall be clearly labeled “Attorney-Detainee Meeting
Documents-For Classification Review By Privilege Team.” Each envelope or
mailer shall be annotated with the detainee’s and counsel’s names. Each page
of the document submutted for classification review shall be marked
“Attorney-Detainee Materials” and “Classified.” The envelope or mailer shall
be sealed and mailed in the manner required for classified materials.

21.  As soon as possible after conducting the classification review, the privilege
team shall advise counsel of the classification levels of the information
contained 1n the materials submitted for review. The privilege team shall
forward its classification determination directly to counsel after a review and
analysis period not to exceed, from the time of receipt by the privilege team:

a. seven business days for information written in English;

b. fourteen business days for any information that includes writing in any
language other than English, to allow for translations by the privilege
team; and :

C. twenty business days for any information where the privilege team has

reason to believe that a code was used, to allow for further analysis.

22.  While conducting classification review, the privilege team shall promptly report
to the Commander, JTF-Guantanamo any information that reasonably could be
expected to result in immediate and substantial harm to the national security. In
his discretion, the Commander, JTF-Guantanamo may disseminate the relevant
portions of the information to law enforcement, military, and intelligence
officials, as appropriate.

23. If, at any time, the privilege team determines that information in the documents
submitted for classification review relates to imminent acts of violence, the
privilege team shall report the contents of those documents to the Commander,
JTF-Guantanamo. In his discretion, the Commander, JTF-Guantanamo may
disseminate the relevant portions of the information to law enforcement,
military, and intelligence officials, as appropriate.

24.  The privilege team shall not disclose outside the privilege team any information
counsel submit for classification review, except as provided by these  Procedures
or as permitted by counsel submitting the information.
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H. Telephonic Access to Detainees

25.  Requests for telephonic access to a detainee by counsel or other persons will not
normally be approved. Such requests may be considered on a case-by-case
basis due to special circumstances and must be submitted to Commander, JTF-
Guantanamo.

26.  Any telephonic access by counsel is subject to appropriate security procedures.
Such procedures shall not include contemporaneous monitoring or recording.

27.  Any telephonic access by persons other than counsel is subject to appropriate
security procedures, including contemporaneous monitoring and recording.

I. Counsel’s Handling and Dissemination of Information from Detainees

28.  Subject to the terms of the Protective Order, see supra Section I, and any other
applicable protective order, counsel may disseminate the unclassified contents of
a detainee’s communications for purposes reasonably related to their
representation of that detainee.

29. Counsel shall treat all information learned from a detainee, including any oral
and written communications with a detainee, as classified information, unless
and until the information is.submitted to the privilege team and determined to be
otherwise. All classified material must be handled, transported and stored in a
secure manner, as provided by Executive Order 12958, DOD Regulation
5200.1-R and AT 26, OSD Information Security Supplement to DOD Regulation
5200.1R.

30. Counsel. shall disclose to DoJ or Commander, JTF-Guantanamo any information
learned from a detainee involving future events that threaten national securlty or
involve imminent violence. .

31.  Counsel may not divulge classified information not learned from the detainee to
the detainee. Counsel may not otherwise divulge classified information related
to a detainee’s case to anyone except those with the requisite security clearance
and need to know using a secure means of communication. Counsel for
‘detainees in these coordinated cases are presumed to have a “need to know”
information in related cases pending before this Court. Counsel for respondents
in these cases may challenge this presumption on a case-by-case basis for good
cause shown.

J. JTF-Guantanamo Security Procedures
32.  Counsel shall comply with the following security procedures and force

protection safeguards applicable to the U.S. Naval Base in Guantanamo Bay,
Cuba, JTF-Guantanamo and the personnel assigned to or visiting these
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iocatxons as well as any supplemental procedures implemented by
JTF-Guantanamo personnel. :

"33, Contraband is not permitted in JTF-Guantanamo, and all visitors are subject to
search upon arrival and departure. Examples of contraband include, but are not
limited to, weapons, chemicals, drugs, and materials that may be used in an
escape attempt. Contraband also includes, but is not limited to, money, stamps,
cigarettes, and writing instruments. No items of any kind may be provided to a
detainee without the advance approval of the Commander, JTF-Guantanamo.

34.  Photography or recording of any type is prohibited without the prior approval of
~ the Commander, JTF-Guantanamo. No electronic communication devices are
permitted. All recording devices, cameras, pagers, cellular phones, PDAs,
laptops, portable electronic devices and related equipment are prohibited in or
near JTF-Guantanamo. Should any of these devices be inadvertently taken into
a prohibited area, the device must be surrendered to JTF-Guantanamo staff and
purged of all information.

35.  Upon arrival at JTF-Guantanamo, security personnel will perform a contraband
inspection of counsel using metal detectors, as well as a physical inspection of
_counsel’s bags and briefcases and, if determined necessary, a physwal
inspection of counsel’s persons.

36.  Counsel shall not interview or question members of the Joint Task Force about
their duties or interactions with detainees without first obtaining permission
from the Commander, JTF-Guantanamo. Should permission be unreasonably
denied, counsel may seek an Order from this Court granting permission for
good cause shown.

37.  Counsel will meet with detainees in conference facilities provided by GTMO.

' These facilities are subject to visual monitoring by closed circuit TV for safety
and security reasons. The only other method of visual observation available is
for the door to remain open with military police sitting outside the door. No
oral communications between counsel and the detainees will be heard.

38. At the conclusion of meetings with detainees, counsel will again be inspected
using a metal detector and, if deemed necessary, by physical inspection of their
persons.

SO ORDERED.
September 11, 2008 /s/

Thomas F. Hogan
United States District Judge

24 <30>
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EXHIBIT A

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INRE: Misc. No. 08-0442 (TFH)

- GUANTANAMO BAY Civil Action No.
DETAINEE LITIGATION

MEMORANDUM OF UNDERSTANDING REGARDING ACCESS TO
CLASSIFIED NATIONAL SECURITY INFORMATION

Having familiarized myself with the applicable statutes, regulations, and orders related
to, but not limited to, unauthorized disclosure of classified information, espionage and related
offenses; The Intelligence Identities Protection Act, 50 U.S.C. § 421; 13 U.S.C. § 641; 50
U.S.C. § 783; 28 C.F.R. § 17 et seq.; and Executive Order 12958; I understand that I may be
the recipient of information and documents that belong to the United States and concern the
present and future security of the United States, and that such documents and mformation
together with the methods and sources of collecting it are classified by the United States
government. In consideration for the disclosure of classified information and documents:

(1) T agree that I shall never divulge, publish, or reveal etther by word, conduct or
any other means, such classified documents and information unless specificaily
anthorized in writing to do so by an authorized representative of the United
States government, or as expressly authorized by the Protective Order entered
in the United States District Court for the District of Columbia in the above-
captioned cases. : '

(2) I agree that this Memorandum of Understanding and any other non-disclosure
agreement signed by me will remain forever binding on me.

(3) I have received, read; and understand the Protective Order entered by the

United States District Court for the District of Columbia in the above-captioned
cases, and I agree to comply with the provisions thereof.

Dated: .

<32>
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EXHIBIT B

ACKNOWLEDGMENT

The undersigned hereby acknowledges that he/she has read the Protective Order first
entered on September 11, 2008, in the United States District Court for the District of
Columbia in the consolidated cases captioned In re Guantanamo Bay Detainee Litigation, No.
08-mc-0442, understands its terms, and agrees 1o be bound by each of those terms.
Specifically, and without limitation, the undersigned agrees not to use or disclose any
protected information or documents made available to him/her other than as provided by the
Protective Order. The undersigned acknowledges that his/her duties under the Protective Order
shall survive the termination of this case and are permanently binding, and that failure to

~ comply with the terms of the Protective Order may result in the imposition of sanctions by the
Court.

DATED: - BY:

{type or print name)

SIGNED:

<34>
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FILED
UNITED STATES DISTRICT COURT OCT 28 2008

FOR THE DISTRICT OF COLUMBIA

CLERK, U.S. DISTRICT
DISTRICT OF COLT MBI A

SEALED
IN RE:
Misc. No. 08-mc-0442 (TFH)
GUANTANAMO BAY DETAINEE ,
LITIGATION Civil Action No. 05-¢v-392 (ESH)

ORDER

Pending before the Court are (1) Pet'itioner'Djamel Ameziane’s (ISN 310) Emergency
Motion For Temporary Restraining Order And Preliminary Injunction Barring Djamel
Ameziane’s Forcible Transfer To Algéria and (2) the government’s Cross-Motion To Confirm
Designation Of Notice Of Transfer And Related Documents And Information As “Protected.”
- Upon review of the motions and the record herein, the Court

ORDERS that Petitioner’s Motion is GRANTED in parf and DENIED in part.
Specifically, finding it necessary to protect its jurisdiction over Petitioner’s petition for a writ
of habeas corpus, pursuant to its remedial authority under the All Writs Act, 28 U.S.C. §
1651, see Belbacha v. Bush, 520 F.3d 452 (D.C. Cir. 2008), the Court temporarily enjoins
the government from traﬁsfeﬁing Petitionér from the United States Naval Base at Guanténamo
Bay, Cuba, to Algeria pending the United States Court of Appeals for the District of Columbia |
Circuit’s decision in Kiyemba v. Bush, No. 05-5487 (consolidated with Nos. 05-5488, 05~
5489, 05-5490, and 05-5492). Additionall&, Petitioner’s Motion and all documents related
meretoeiﬁcluding the attached exhibits, the government’s oppositilon- to Petitioﬁer’s Motion,
the govemment’s oppos'ition to Petitioner’s request to file the motion under seal, and the

government’s Cross-Motion—shall not be filed on the Court’s public docket. The govcrnmént, |

<3
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howevér, is nof prohibited from sharing information contained in such dpcuments with
representatives of Algeria. The Court further.

ORDERS that the govemment.’s‘ Cross-Motion is GRANTED. Specifically, finding
that special precautions are necessary to protect the security of the United States and other
signiﬂcant interests, the following documents and information shall be treated as “protected”
under the Protective Order entered in this matter on September 11, 2008, pending further
order of the Court: (1) the government’s Notice Pursuant To The Couft’s Julf{ 10, 2008
Order, filed under seal on October 9, 2008; (2) ?etitioner’s Motion; (3) the government’s
opposition to Petitioner’s Métion; (4) the government’s Cross-Motion; and (5) any other
docninients and information related to or derived from the government’s Notice of October 9,
2008.
| SO ORDERED. .

Thomas F. Hogar™
United States District Judge

Qctober 28, 2008

Copies to:
Center for Constitutional Rights Joseph C. Folio III
J. Wells Dixon Andrew 1. Warden
Pardiss Kebriaei United States Department of Justice ‘
666 Broadway, 7th Floor ‘ Civil Division, Federal Programs Branch
New York, New York 10012 20 Massachusetts Avenue, NW
Tel: 212-614-6423 _ Washington, DC 20530

: Tel: 202-514-4107

United States District Court
For thesDistrict of Columbia
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"PROTECTED INF ORMATION" - FILED UNDER SEAL

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

) : .
IN RE: ) ~ Misc. No. 08-442 (TFH)
- . ). ,
GUANTANAMO BAY ) Civil No. 05-392 (ESH)
DETAINEE LITIGATION ) ‘
' )

RESPONDENTS’ MOTION TO STAY ALL PROCEEDINGS
FOR PETITIONER WHO 1S APPROVED FOR TRANSFER OR RELEASE

Respondents move the Court to stay all proceedings fof Petitibner Djamel Ameziane (ISN
. 310, “Petitioner™) in the above-captioned matter. The Department‘ of Defense (“DQD”)- has
approved Petitiopér for transfer or release from United States cﬁstody»at the Navél Base in

* Guantanamo Bay (“Guantanamo”) and previously had made appropriate diplomatic arrangements
to effect Petitioner’s transfer from ﬁﬁiteé States custody — the ultimate relief sought in this
habeas case. The Court, hoﬁ{ever, has enj;')ined the transfer of Petitioner pending resolution of a
‘matter éu;'renﬂy before the Court of Appeals.! Therefore, because the detention of Petit@omar is
no longer at issue, and because Petitioner remains in United States custody pursuant to Court
order, in the interest of judicial economy, Respoﬁdents ask that the Court stay this habeas

proceeding in deference to the habeas pro'ceedingé of all other petitioners who are not slated for

' The Court enjoined the transfer of Petitioner pending the decision of the Court of
~ Appeals in Kiyemba v. Bush, 05-5487 (consolidated with 05-5488, 05-5489, 05-5490, and 05-
5491y (D.C. Cir.). See Order (under seal) of October 28, 2008 (TFH). The issue in Kivemba is
an order by the district court requiring Respondents to provide petitioners with 30-day notice of
transfer. : : :

"PROTECTED INFORMATION" - FILED UNDER SEAL . S &
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"PROTECTED INFORMATION™ - FILED UNDER SEAL

transfer or release?
BACKGROUND

DéD previously approved Petitioner for transfer or releasé from United Sta;t_es custody at
Guantanémo gngi made .diplomatic‘arrang.eménts to permit his ﬁmsfer. These dipiométic
arrangementé were made qbns_istent with the policies and proéedures outlined in the decla'rations
of Arﬁba;sador‘ -Clint Williamson (attached as Exhibit 1) axﬁd Depuﬁ Assistant Secretarsr of
Déféme for Detainee Affairs Sandra Hodgkinson, which have béen previously submitted to the
Court in the context of litigation conéerning advance notice of detainee transfers and otherwise.
See Respondents Status Report in Response to the Court’s July 3, 2008 Order {Dkt. No. 57 in
No. 08-MC-442). As explamed there, after DoD approves a detainee for transfer or release, it
‘then requests the assistance of the Depariment of State to make the appmprlate dlplomatzc
' arrangements, typically with a detamee s country of cztzzensmp'. See Williamson Decl. Y 5-6.

The Department of State engages'in a dii)lomaticr dialogue to facilitate the transfer or

release of iﬁ&ividﬁal detainees. The purpose of these discussiqﬁs, inter alig, is to seek assuranées
that the Government considers necessary and ﬁpprqpriate with regé.rd to the tranéferee country in
question and to ensure that the transfer or release is consistent with United States poiicy,
including its policy not to re.patriaﬁ or transfer detainees to countries where it is more likely than
not that ;the detaineé Wiil_ be tortured. Id. at 9 8. Thisisan e’I_abofate, intef—agency process that

involves senior level officials and includes consideration of the detainee’s particular

? Respondents conferred with Petitioner’s counsel via phone and emai] on December 12 -
and 15, 2008, pursuant to Local Rule 7(mm). Petitioner’s counsel oppose the motion on the ground
that Respondents have determined Petitioner to be an enemy combatant.

. "PROTECTED INFORMA T TON" - FILED UNDER SEAL . =2~
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circumstancés, an informed and weli-rounded analysis of the current situation on the gfound in
the préspective transferee country, the inpu{ of vaﬁous Department of State offices with relevant
knowledge, persénal interactions and negotié’cions with senior officials of the prospective
transferee government,' and consideration of assurances provided by the prospective ﬁ‘ansfereé
country, as well as their sufﬁciency and any mechaﬁsms for verifying them. Id. atq7. Once thé .
process is satisfactorily completed, the Government then relinciuishes custody of thes*;é detzﬁneés.

Such arfangements were made in tlfixis case, and pursuant to the Court’s July 10, 2003
order ré,quiring advaﬁce ncs_tiﬁcation, Respondents provided ﬁotice to Petitioner and his counsel,
who then m'ovéd to enjoin ﬁe transfer. The Cpurt then énjoinéd the transfer of Petitioner
pending tﬁe decisioniof the Court of Appeals in Kiyemba. :_S_gé Order (under seal) of Ocitobe? 28,
2008 (TFH). | '

Furthe;more, meﬁts proceedings have been scheduled by Judge Huvelle in this case, with

certain production deadlines between now and March 2009, the tentative date for the start to the

merits proceeding. See, e.g., Dkt. No. 125,
ARGUMENT

This Court has the discretion to stay proceedings in light of the particular circumstances

of a case. See United States v. Stover, 576 F. Supp. 2d 134, ¥28 (D.D.C. 2008) (citation and

quotaﬁdn omitted) (habeas); Int’t Painters & Allied Trades Indus. Pension Fund v. Painting Co;,

569 F. Supp. 2d 113, 120 (D.D.C. 2008) (citing Landis v. N. Am. Co., 299 U.S. 248, 254
- (1936)). “‘[T]he power to stay proceedings is incidental to the power inherent in every court to

.contro} the disposition of the causes on its docket with economy of time and effort for itself, for

"PROTEC TED INFORMATION" - FILED UNDER SEAL -3-
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"PkOTECTED INFORMATION" ~ FILED UNDER SEAL ‘
-counsel, and for litigants.” Air Line Pilots Ass’n v, Miller, 523l U.lS. 866, 879 n.6 (1998)
(quoting Landis, 299 U.S. at 254-55). “A trial court may, ﬁtl1 propriety, find it is-efﬁéienf for its
own dockét and fhe fairest course for the parties to enter a stay of an action befdre if,r ﬁending g

 resolution-of independent proceedings which bear upon the case.” Painting Co., 569 F. Supp. 2d

‘ ét 120 (guoting Lewé v, .Certiﬁgd Grogers of Cal., Ltd., 593 F.2d 857, 863-64 (9th Cll‘ 1979)).
When circmﬁstances may moot fhe casa‘:: currently before the éourt, a stay is approprie;te. See
Pain‘cing Co.. 569 F. Supp. 2d at 120-21.

Stajfing all prpceedin_gs for Petitioner will promote judicial econorﬁy and the appropriate

nse of the Court’s and parties’ resources in the unique cifcumstances of this litigation. The

Guantanamo Bay Detainee Litigation includes-approximately 200 pending habeas petitioné.- This

Cpurt hat_s‘recognized the need to comply with the mandate of tile Supreh&e Court in Bdumediene
that these 'métter‘s be xesoived expediziousij, and at the December 10, 2608 hearing regarding the -}
Case Managerﬁen‘c Order, the Court encouraged the parties to seek ways o p_rioﬂtizé, group, or
oﬂierurisé facilitate the efficient resoiuﬁon of the Guantanamo cases.” Prioritizing .ca_ses by

_ staying Petitioner’s habeas .prbcee-dings will serve that purpose.

In the absence of a stay, Respondénts’, the C;)urt, anle oﬁposing counsel will have to

- d_edioafe limitéd time and resources to a habeas proceeding coﬁcerning the detention of a

f petitioner whom Respondents no longer wish to detain. Because Respondents have determined

to relinquisii custody over Petitioner but have been prevented from doing so by the Court’s order,

* See Case Management Order at1 (citing Boumediene v, Bush, 128 S. Ct. 2229, 2275
(2008)). : S , . ‘

"PROTECTED INFORMAT. ION " - FILED UNDER SEAL : -4-
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"PROTECTED INFORMATION" - FILED UNDER SEAL
the only 1ssue truly remaining is the country to which Petitioner should be sent — an issue that, in
the Court’s view, could be impacted or resolved by a decision‘in the Kivemba case in the Court
of Appeals. Acco.rding.ly, the need to condt;ct procéedings and otherwise pursue the n;erits of
?étitioﬁer’s habeas case is less pfessing than that of the reméiningdetamées not set for transfer or
~ release. Indeed, DoD has already attempted to provide the very relief that is ultimately -

appropriate in habeas. See Munaf v. Geren, 128'S. Ct. 2207, 2221 (2008). On the other hand,

Respondents continue to maintain éustody OVET SCoTes -of other detainees Whé have habeas
proceedings pending before tht;: Coufc and who are not sﬂimﬂaﬂy situatéd in that they lhave neither
5ecn appréx;ed fo;:, transfer or release nor had arrangements previously made to effectuate such
transfer. A étay of all proceédings conceming Petitioner will permit the éovemment, the Court,
and counsel representing other detainees to focus exclusi_vély on those 6ther cases. This lfocus‘

| will expedite the detainee liti gation on the whole,* and will thus serve the broader puxp‘oses-of

judicial economy and fairness.

‘ % The primary remedy in habess is release from the custody challenged. See Munaf v.
Geren, 128 S. Ct. At2221. Here, Respondents have already determined to release Petitioner. .
Thus, if the Court were to continue this habeas proceeding on the merits and if Petitioner
prevailed, his reiuedy of release would not address the issue of to what country he could be
released. -

Petitioner has indicated his intent to pursue his habeas petition even after transfer.
Respondents contest the merits of such a claim, see Qassim v. Bush, 466 F.3d 1073, 1078 (D.C.
Cir. 2006) (noting that “the petitioner must demonstrate ... that his subsequent release has not
rendered. the petition moot”), but any uncertainty as to the ultimate merits of such a claim does
not justify affording Petitioner the same priority as other detainees not approved for transfer or
release. Indeed, having separately coordinated cases involving transferred detainees, the Court is

‘already proceeding under such a framework of prioritization. See In re Guantanamo Bay
Detainee Litigation, 08-MC-444 (D.D.C). '

"PROTECTED INF ORM TION" - FILED UNDER SEAL -5-
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Finally, the cbnsiderétion of the refative intérests involved counsels in favor of a stay. As
noted above, the Court should not force Respondents to imga‘te the merits of cases when they
were prepared to relinquish custody over Pe‘atzoner Any right to challenge the Iegahty of one’s

detent‘ion through a habeas proceeding cannot reasonabiy extend so far as to require that the |

Govem.rilén’t defend the ﬁeﬁts of the detentidn af@r the Executive detérrnines that the military

rationales for enemy éombatant‘ detention no ionger warrant such cusfody énd steps are taken to

arrangé for the end of such custody. Comparatively, a stay of ail‘proéeedipgs will not unduly

| prejudiée Petitioner, as the Govémr_n;ent i;s, alread.y seeking his release. Furthermore,

: Respondénts have filed a factual return for fetitione:. Therefore, should the status of
éircumstances of tﬁis case change such th"at further litigation is nebeséary or appropriate as
compared to the other Guantanamo cases, the Couﬁ may lift the stay and promptly resume the
proceedings. Certainly, at a minimum, the Court should not require that resources be expended

litigating in the first instance a case in which Reépondents seek to release the petitioner and that

may become moot m the month ahead as the issue of the power of the Court to enjoin transfer is

resolved, to the detriment or delay of litigation in other cases in which petitioners are not

166

‘ approved. for transfer or release. As the Government explained in its motion seeking clarification

and reconsideration of ‘thé November 6, 2008 Casé Managément Order, see Dkt. No. 1004 (08-
MC~442}, itis eésentiai that the scores of Guantanamo caées be sequenced in a‘reasonable

- feshion if the litigaﬁgn is to be feasible. ?rioritizing éases by staying this habeas pfoceed_ing is
one way of attempting to address that issué. |

For the foregoing reasons, Respondents respectfully request that the Court stay all

"PROTECTED INFORMATION" - FILED UNDER SEAL -6-
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proceedings concerning this Petitioner whom Respondents have been enjoined from releasing

from United States custody.

Dated: December 17, 2008

Respectfully submitted,

GREGORY G.KATSAS
Assistant Attorney General

JOHN C. 0’QUINN

Dep tyAssmﬁiAtto 'cy General
(ot - 2 T

¥PH H. HUNT (D.C. Bar No. 431134)
CENT M. GARVEY (D.C. Bar No. 127191)
TERRY M. HENRY
ANDREW I. WARDEN

- JOSEPH C. FOLIO I'II

Attorneys -

United States Department of Justice

Civil Division, Federal Programs Branch
20 Massachusetts Avenue, NW '
Washington, DC 20530

Tel: 202.305.4968

Attorneys for the Respondent

CERTIFICATE OF SERVICE

I hereby certify that on this 178 day of December, 2008, I caused copies of the foregoing.

(SEALED) Re_spohdents’ Motion to Stay All Proceedings for Petitioner to be served byr'

electronic mail to counsel for Petitioner at the below listed e-rmai] addresses:

J.-Wells Dixon
Pa:diss Kebriaei

wdixon(@ccriustice.org

pkebriaei@ccrjustice.org

AT

SEPH C. FOYIO IH
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| DECLARATION OF DANIEL FRIED
I, Daniel Fried, pursuant té 28 U.S.C. § 1746, hereby declare and say as follows:
1. I have been the Special Envoy for the Closure of the Guantanamo Bay Detention
F acility since accepting my appointmcﬁt on May 15, .‘2009. Iﬁ my cgpaéity as Special Eavoy, |
engage in dipiomati_é- dialogue with foreign governments concerning the repatriatéou and/or |
resettlement of individuals Qho are detained at the U.S. detention facility at Guantanamo Bay,
Cuba. My position was established in order to intensify diplomatic effoz’ts to arrané;e for the
repatriation or resettlement of individuais approved for such disposition under the review
procedures established by Executive Order 13,492, which was sigﬁéd by President Obama on ,
J anuary 22, 2009. Prior to accepting these appointrnent;s, I was the Départment of State’s
Assistaﬁt Secretary for European énd Eurasian Affairs from May, 2005-May, 2009 and the. .
~ Special ;A;ssistant to the President and NSC Senior Director for ‘Europf:an-and ;‘Z_urasian Affairs
from I anwary, 200‘1-Ma.y-2{)0:§ . T also served as Ambassador to Poland ﬁ'bm 1997-2000 and
~ prior to that in various posts at the State Deparimént, at overseas posts, and at the NSC starting in
1977, |
| 2. This declaration is submitied in support of the Government’s motion to maintain the

decisions resulting from reviews by the Guantanamo Review Task Force as “Protected -

Information™ under the protective orders entered in the Guantanamo Bay habeas litigation. For

wr__the reasons discussed below,.indiscriminate public disclosure-of the decisions-resulting-fr

TIRE-Trom
reviews by Guantanamo Review Task Foree will impair the U.S. Government’'s ability
effectively to repatriate and resettlc Guantaname detainees in accordance with the procedures

i

established by Executive Qrder 13,492,

LAV



USCA Case #09-5236  Document #1200277 Filed: 08/06/2009 Page 48 of 166

2

3. As Speciaf Envoy, my primary task is to implement the mission set forth in Executive
Order 13,492 of finding dispositions for individuals who are approved for repatriation or
rese;tiemeﬁt ina mannér that is consistent with the national security and foreign policy ir._xte‘re.sts
of the United States, and that will allow the U.S. government to achieve thé ciosuré of the -
Guantanamo Bay Detention Facility as soon as practicabie éﬁdrin any,event nolt later than
January 22, 2010, In this task [ am’ guidéd by the US, gevcmmenf’s policies with respect to
post-transfer security and'post-transfér humane treatment, including the poiiby that the U.S.
government will not transfer individuals to countries where it has determined that they are more
.iikeiy than riot to be tortured. In light ofthese.policies, there‘ are certain individuals who have .
been {or will be} appfoved for traﬁsfer out of U.S. custody but who the U.S. government
determines cannot be safely and/or responsibly returned to fﬁeir home countries.

4, While there have been some recent signs of progress in our efforts to identify
appropriat;e resettlement options for approved Guantapamo detainees who cannot be fcpatriated.
the task of identifying such options has up to this p_oint'been challenging. In order to find safe
and responsible options for these iﬁdividuais within the one year timeframe ordered by the -
President, fhc_: Unitcd.Statcs Government will need every tool of‘statc.cra'{.t at its disposal,
including the ability to dev'cfop'and implement a comprehensiw}e strat:gy under which poténtial
dcstinﬁtioﬁ countries are asked to focus on those detainees whom the U.S. government considers

to be the best fit_for those countries.Although Lam aware that decisions by-the-Departmentof

Defense Administrative Review Board (ARB) approving speéiﬂc detainces for transfer or release
were previously disclosed publicly, in my judgment the current circumstances and diplomatic

climate render it necessary to maintain control over the dissemination of the decisions resulting
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3
from review by the Guantanamo Review Task Force in order to enhance the 3. Government's
efforts to repatriate and transfer detainees as soon as practicable. Particularly given the pace at '
which the Executive Order review must proceed in order to meet the deadline set by the
President, if Eargé numbers of approved éndividuals (acfting through, inter alia, counsel or non-
govermment orgar}ization;%) approach the same group of governments at the same time seeking
resettlement, it could cause complications for and in some cases jeopardiz; our ability to
implement a coherent diplomatic strategy.

5. More specifically, we have already seen a tendency of many of the detainees who are
approved by the review process to express a preference for resettlement in certain European
countries, even in cases where the U.S, government has determined that L‘hej cézi be returned to
their home countries consistent with our humane t-reatment and security policies. Given that
these European countries have in mémy cases expressed tg the U.S. government that their
capacity to absorb detainees is Iirﬁited, .it is importént t(; the U.S. goal of closing Guantanamo to
be able to focus diﬁlomatic discussions with those countries on detainees for whom there is a
compei‘iing reasct not io retu;'n ther;rz .to their home coun(tries. If peﬁtioﬁers‘ counse! or other
organizations acting on behalf of dozens of detainees approéch the same small group of
governments at the same time, parﬁcuiarly if tiléy relay informét%on about formal U.S.

government decisions resulting from review by the Guantanamo Review Task Force, it could

confuse. undermine, or jeopardize our dipfomatic.efforts with-those countries-and-could-put-at

risk our ability to move as many people to safe and responsible {ocations as might otherwise be

the case.
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6. lam aﬁax: that counsel for many petitioners have conducted their own efforts to
. repatriate and resettle detaineeé by way of, inter alia. lobbying eﬁ'o.rts émd asylum applications fo
foreign governments. These efforts do not, however, involve petitioners' counsel conveying
official U.S. Government information to a foreign country regarding the transfer status of a
particular petitiorief. It is the provision of this additional information— L.e.. the fact that a
pz;rticﬁlar Guantanamo detainee has been approved for re:patriation‘ ér resettten;xent as a result of
review by the Guantanamo R?view Tas.leorce ~ by someone other ;han a representative of the
U.S. Govemme_nt that has the potential to créﬁte confusion and mixed messages. This is not %o '
say that petitioner’s counsel and nonwgovemrﬁent- organizations have ﬁo role to piéy in the
fransfer process. In cases where the U.S. government considers it helpful, we may choose to
reacfl out to petitioners’ counsel, non-government organizations, and other interlocutors in order
to séék to Work collaboratively; indeed, we have done so ‘oz_1 several occasions. In general,
: howevér, given ‘the foreign policy and national security equi:cies at stake in closing Guantanamo,
itis important for the U.S. govemmént to retain the érerogative to ‘-‘speék with one voice” and to
have the latitude to manage résgtﬁemem efforts without the problems potentially created by
inconsistent signals from petitioners' counsel or other organizations.
7. As Special Envoy, I also have responsibi'lit_y'for conducting repatriaiion .z;nd'

~ reseutlement discussions in a manner that comports with the foreign policy interests of the United

States. Despitc making a determination that we.cannot repatriate a-detaines-to-a-particular
courttry because of post-transfer security or humane treatrent considerations, the U.S.
government may nevertheless have an important bilateral and strategic relationship with that

countrythat it is in the foreign policy interests.of the United States to maintain. The friction

ers
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5
caused by a decision to resettle detainees from the country of origin in a third country can be
significant if not properly handled, and in particular if there is a failure to pursue resettlement
efforts ina manner that is non-public and that minimizes emE@.rrassment to the country of brigin.
The ‘involvcment of petitibners’ counsel or other organizations in resettlement discussions may
bc_ccnsidered on a case-by-case basis, but such involvement mu;;t be weighéd carefully against
_ the increased the risk of premature public disclosure of resett%emcnt efforts in a manner that
could result in friction of tﬁis nature and potentiaily undermine fhe bilatcfal relationship between '
the United States and the country of origin.

8. Premature disclosure of }esettlement efforts also pmsent\s an. opportunit}".for the
country of origin to seek to undermine those resetzlement-e‘ffog‘ts; Examples of this 6ccurring g0 .
beyond the publicized instances of China exerting pressure on other countries not'tc accept the
Chinese Uighurs currently at Guantanamo. I have been toid by a number of European
govemments that such pressure exists and has complicated their ability to accept certain
detainees. - Beb.ausg efforts of this nature have the pote_ﬁtial for stowing and uhtimately
undermining our resettlement efforts, it is impoﬁaﬁt for the U.8. government to have the latitude
to approach potential destination countries in a disci"eet and cpnﬁdc?ntiai manner, in order to
minimize the risk of undue puﬁliéity for as long as can be managed.

i declars under the penalty of perjury that the foregoing is true and correct.

Executed on Junc 7, 2009. W % Z/ ,

Dantel Fried
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PROCEEDIMNGS

THE DEPUTY CLERK: This is Civil Acﬁion 05-392,
Diamel Ameziane versus Obama. |

MR. DIXON: Good afternoon. Wells Dixon and Shayana
Kadidal from the Center for Constitutional Rights, for
Mr. Amezianéf

MR. HOLYOAK: Good afterncon, Your Honor. Dalin
Holyoak fo£ ﬁhe respondent. ~Also at counsel's table with me
is Dan Barish and Hector Blaudwell,

THE COURT: We have one motion before me, but it's
really turned into two motions. The governﬁent fileﬁ‘before
Judge Hogan a motion to treat the fact, I guess it's the
respondent's motion to confirm designation of the
government's approval of petitioners for transfer and all
related or derivative documents as proteétéd. And it got
filed in a bunch of cases, but I'm only worried about 0392:
Almost around the same time or shortly befoﬁe, the petitioner
filed to unseal, or in the alternative, for a heéring to
address whether to lift the stay;

Mr. Dizon, how realistic is it that you can get this
guy some place other than where he doesn't want to go?

MR. DIXON: Your Honor, as I belleve we began to
addfess on .the éall last week, we've made SubSténtial efforts
in various counfries to try to place Mr. Ameziane for

resettlement because he fears going back to Algeria. an <94>
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there are two countrieslin parﬁicular ﬁhat.we have focused
on. The first and the most cbvious is Canadaq where he has
prior residence, where he has family, where he speaks the
language.

The efforts that we've made there are substantial in

‘the following sense: First, he has applied for what's known

as sponsored resettlement. It is a formal process under

‘Canadian law to come to Canada under the sponsorship of an

organization.

There afe designated organizations that are
recognized by the Canadian government. -One of them is the
Anglican Church. And‘the Anglican Church, in particular the
Diocese of Montreal, has put Mr. Ameziane up for sponsorship.
Now, in conjunction with that, Mr. Ameziane has filed his own
application for sponsorship, and they are proceeding together
through the.Canadian immigration process under Canadian law.

Now, in connection with that effort, we have
retained on behalf of Mr. Am@ziéne a Canadian immigration
lawyer who's based in Toronto. And we are working with an
organization calledlthe Canadian Council for Ref&gees, which
is again recognized by the Canadian government as an
organizétion that facilitates these types of efforts for
refugees.

They coordinate. In other words, th@y'ré-the onés

who work directly with the Canadian government, they're <55>
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ones who work-directly witﬁ the church. And théy're the ones
who most fecently have been seeking information about
Mr. Ameziane's status, whether he is cleared or nbt because,
as I understand‘the situation currentiy today, the Canadians
have taken Mr. Ameziane's application very seriously.

And there are four other detainees who have also

applied in Canada. So there's a total of five, three of whomnm

_are Uighurs. So, I think that perhaps those cases may be

moct.

THE COURT: Why?

MR. - DIXON: Because I believe that one of them has
been transferred to Bermuda. And if you believe the public
news reports, the U.S. is negdtiating with the government of
Palau. So, you would be left with two individuals,

Mr. Ameziane and a Syrian.

Now, as I understand the current situation, the
government of Canada; that is, the Canadian Immigration
Service, has made at least one --

THE COURT: I'm sorry to interrupt you, but I
thought there were.mor@ Uighurs than == if X number went to

Bermuda and then there were four, four, and there were still

“some unaccounted for, I thought.

MR. DIXON: That's right, Your Honor, some have

applied for asylum in places like Switzerland, some in

Sweden. There are three, I believe, three who have appl:(Ss:>
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1 in Canada. rThat's my gnderstanding.
2 THE COURT: But you_think they Qverlap with the ones
.3 that are under consideration in Palau and one went to
4 Bermuda?
5 o MR. DIXON: T believe that to be the case. They're
6 all under consideration for Palau, if one of them has not
7 already gone to Bermuda. But I don't know that for sure,
8 that he has gone. I do know that two remain in Guantanamo.
9 | THE COURT: Two?
10 _ MR. DIXON: Twec Uighurs remain in Guantanamo, two
11 who have applied for sponsored re§@ttlement.
12 | Now, .it's my understanding that the Canadian
13 goverﬁment has approached the U.S. State Deparfment and
14 indicated a willingness to considef these men pursuant to
15 Canadian law.
16, And what we understand, and this is from speaking
17 with the Canadian Council for Refugeés in their discussions
- 18 with the Cénadian government, it's not from the U.S.
19 government, it's from the Canadian Side, that they have made
29 a request for access to Mr. Ameziane at Guantaname for
‘21 purpocses df processing his application under Canadian law;
22 ' Now, what thét'means as a pfactical matter is
23 interviewing him, getting his family background, getting his
24 ‘medical history, taking é photograph of him, these sorts of

25 things, because these are the requirements under Canadia {557>
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1 law.
2 Now, it's our understanding again from the Canadians
3 that there has been some dialogue back and forth, but that
4 thus far the U. S. government has not responded with a yes or
5 a no or even a concrete maybe. They havé had discussions and
6 - that's just it. There has been nothing.that has prégressed
7 past that point. And that the reguests to the Sﬁate
8 Department for access to Mr. Ameziane is,outstanding
9. currently.
10 ‘ Now, separately under Cénadian law, there is
11 actually a treaty between the United States and.Canada. It
12 - is known as the Canada U.S. Safe Country Agreement; Itlwas a
13 treaty that was negotiated and I believe signed in December
14 of 2002. And under Article IX of £hat agreement, 1f the
15 United States makes a request of the Canadian government to
16 take refugees, that the Canadian government is obligated by
17 that agreement.to do so.
18 And I would add as a footnote to that, that the
18 agreement, as I understand it from the Canadian immigration
20 lawyer who we've hireﬁ for Mr. Ameziane, that the purpose of
21 that agreement was to facilifate the resettlement of
22 _ individuals who are from Haiti and were picked up on the
23 ocean, and to facilitate the resettlement of Cubans who end
24 up in Guantanamo Bay. That is, people who swim.over or come
<58>

25 over on boats from mainland Cuba to the Navy base, they
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up in Guantanémo Bay, and then they're processed aﬁd they can
be put forward to Canada for resettlement under this
agreement.

I don't know whethér the United étates has attempted
to use-that agreement or to activate that agreement with
respect to Mr. Ameziane or the others who have applied for
resettlement in Caﬁada. What I'do know, as I said, is that
the request is.outstanding from the Canadians to the State
Department. |

And I do know that these-caSes, the Canadian
resettlement cases, have been prioritized. They are moving
up mﬁch faster than ordinary resettlement applicatiohs, and
they have done so, it is our understanding, or I should say
Qe are inférmed and we believé'that, with the authorization
of thé Canadian immigration minister, Jason.Kenney.

THE COURT: And you also said that some way or
another his brother who_lives in Canada, the petitiocner's
brother, is now aware that he's been cleared for transfer.

MR, DIXON: That's correct. AS.E indicated to Yéur
Honor on the phone and I indicated to the government prior to
that call, Mr. Ameziaﬁe's brother has been notified that

Mr. Ameziare has been cleared for transfer. And he did call

' us, and I want to confirm that we, counsel for Mr. Amezilane,

. have neither confirmed nor denied that ‘to him, but he is

' <
aware. 59>
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1 . I would speculate that Mr. Ameziane's family in
2 Algeria is aware and I would speculate that perhaps th@.
3 immigration lawyeﬁ in deontc knowsg or the Canadian Council
4  for Refugees knows. I ddn’t know that to be the case, but I
5 would speculate that at this point.
6 ‘ Butithat ralses an impbrtant issuelbecause with
7 respect to whether the information should be designated as
8 proteét@d. The Parhat case addréssed a situation where some
9 of the information that the government sought to designate
10 had . already entered the public domain. It's Page'853 of the
11 Parhat deqision; And the Court indicated that that is not --
12 because the infoimation iz in the public‘domain, that is not
13 a proper category or ﬁiece of inforﬁation to be designatéd as
14 pﬁotected, because the cat is out of the bag so to speak.
15 _ Now, Judge Hogan addressed this specifically in his
16 ‘June lst opinién on the propriety of d@éﬁgnating unclassified
17 factual returns as protected. He essentially denied that
i8 motion. But whai he said, and I quote, that at a minimum,
19 "The specificity regquired by the D.C. Circuit precludes the
20 government from seeking to designate. as protected
21 informaﬁion, information that is already in the public
22. domain."
23 50 we have that situation heré‘
24 ' THE COURT: What are you reading from?
<60>

25 . MR. DIXON: From his opinion.
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1 . THE COURT: In what? What 1s the name of it?
2 MR..DEXON: It's the In Re: Guantanamo Detainee
3 Litigation. 1It's Miséellaneous Case Number 08-442. It's an
4 dpinionrthat was filed in this case among a number of other
5 cases, on June 1st.
6 THE COURT: 1In response to?
7 MR. DIXON: The government's motion to confirm the
8 | designation of unclassified factual returns as protected

.9 information.

10 THE COURT: The government says that you've gotten
11 | their status report, 1 assumg?
12 MR. DIXON: I have, ves.

13 . THE COURT: Okay. And they said they have
14 transferred eight detainées to Algeria. Are you aware of
15 these people?

16 MR. DEXON: Yes, Your Honbr. If I may have a

17 .mbment, I will get my --

18 . THE COURT: Are any of them Berbers, just'out of

19 curiosity?

20 ~MR. DIXON: No, Your Honor. I did -- after our
21‘7 phone call; I did canvas my ¢olleagues who represent these
22 detainees, the Algeriéns, to see if there were any other
23 detainees at Guantaname who are ethnic Berb@rs. And what I
24. was.infogmed was that there is one other detainee who the
25 government identified initially at léast as a Libyan,-bu.<(51>
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1 | think is perhaps an Algerian. ISIISN 685, who 1s a Berber,
2 who fears repatriation ﬁo Algeria. |
3 A And ﬁhat there is anbther detainee whose ISN is 311.
4 His name is Farthi, F.A.R.T.H.I. It's my understanding that
5 his ethnicity or his cultural background is disputed, so I
‘6 © don't know whether he is Berber or not. But what I do know
7 is that my client is Berber and that ISN 685 is also Berber.
. 8 To my knowledge, those are the only Algerians who are at
9 Guantanaﬁo who are Berber or who have been returned to
10 Algeria.
11 THE COURT: Who is 6852 What is his name?
lé' MR. DIXON: I believe 1t is Abdul Razzak,
13 R.A.Z.Z.A.K.
i4 | Mr. Ameziane is the only clear Algeria in terms of
15 acknowledged citizenship, at least as far as I know.
16 THE COURT: All right. What about the guy that was
17 the subject of Rosemary Collyer's case, is he stiil down
18 there? Do you know, Belbacha?
19‘ ~ MR. DIXON: I'm sorry, Your Honor?
20 THE COURT: B.E.L.B.A.C.H.A.
21 : _MRu'DIXON: Belbacha. Mr. Belbacha remains in
22 Guahtanamo currently. _His case is procedurally similar tb
23 ‘this case in the sense that he initially sought an injunction
24 barring transfer. That was appealed to -- his request was
| <62>

25 denied because this was prior to the Boumediene decision.
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1 It was appealed to the D.C. Circuit. And he
2 obtained a stay, an injunction under the Court's, eséentially_.
3 the Court's remedial authority under the A1l Writs Act, which
4 is similar to what Judg@ Hogan did in this case. And, in
5 fact, Judge Bogan cited Belbacha, cited the All Writs Act,
6 and cited the Court's remedial authority to bar the
7 injunction pending Kiyemba, because it seems under the
8  Kiyemba decision at least, that the rights and the interests
9 of the detainees that are at stake are substantial.
10 - That is, 1if given the procedural posture of the
Il case, it is possible, perhaps likely, that there will be
12 further guidance from the appellate courts from the D.C.
i3 Circuit on Belbacha, ahd perhapé from the Supreme Court on
14 thé Kiyemba :decision.
15 And to allow these men to be transferred against
16 their will until there has been a final resclution of those
17 issues, would depfive them of a substantial right, and
18 particularly, the right to petition for habeas. So it is a
19 similar issue.
20 THE COURT: So he is still down there and his case
21 is still before Judge Collyer?
22 MR. DIXON: He is.
.23 THE COURT: Has he been cleared for a transfer, dQ
24 you know?

25 MR. DIXON: My understanding is he has. <63>
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1 THE COURT: All right.

Z ' MR. DIXON: Your Honor, may I have a moment to-

.3 confer with the government?

4 (There was a pause 1in the proceedings.)

5 MR. DIXON: YourIHonor, ﬁe is ISN 290. And the

6 government is not certaln as to whéther he is cleafed, go I

7 don't want to maké a representation that he 1is.

8 o I would like to add twe other things. Yoﬁ asked

9 about resettlement options. The other item that I should

10 indicate is that we have had discussions with the French
Il foreign Ministry about resettiement of Mr. Ameéiane. That

C 1z was on June 5th.

13 ' We have provided the French with some information in
14  January about Mr. Ameziane, and then a British barristerx whé
15 is working for the Center for Constituticnal Rights met with,
16 actually with Mr. Belbacha's counsel and some other‘

17 individuals in the French foreign ministry. They also

18 expressed some interest in him, and they asked specifically
19 rwhether he.had‘been approved for transfer by the task force.
20 THE COURT: Right. Your purpose here is you feel
21 that it would help his resettlement or repatriation some
22 place other than Algeria?
23 MR. DIXON: Y@sf We think certainly it would help.
24 We think there are a number of other reasons why the

| <6 4>

25 government's motion should be denied and ours should be



USCA Case #09-5236  Document #1200277 Filed: 08/06/2009  Page 68 of 166

10

11

12

13

14

15

16

17

i8.

19

20

21

22

23

24

25

13

granted, including the fact we don't think that the free
declaration satisfies the requirement to designate
information as protected. We think that there is an issue
with regard to the right of public acéess to unclassified
infoxmation in these proceedings.

And the task force decisions are fundamental to
these éroceediﬁgs. Your Honor stayed thié case sua Sponte
upon entry of this designation, the cleared designation. Ah@
that has necéssa£ily put on hold, at least temporarily,

Mr. Ameziane's right tp pursue prompt habeas‘relief.

So, the task force decisions are fundamental. And
given the public importénce of these habeas proceedings to
the country, dertainly to the pubklic, certainly to our client
and his family, we think that the public should have access
to this infeormation. It is not classified informétion.

THE COURT: I understand. Judge Walton has an
Rlgerian. |

MR. DIXON: He does.

- THE COURT: One of those two people are Algerian,
right?

MR. DIXON: Right. OCne is a Taiik and one is
Algerian. And‘ﬁ@ denied _—

THE COURT: 744, right.

"MR. DIXON: Correct.

"THE CCURT: It is true that he denied it withoquQ§f>
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1 benefit. He hadn't got these affidavits that have now been
2 filed in the motion to confirm designation.
3 MR. DIXON: It's my underStanding that he did not
4 have the Freeman d@claration, I don't know about the -
5 Hodgkinsoﬁ and the Williamson declarations.
) _ fHE COURT: He must have had those available. They
7 go back to '08.
8 MR. DIXON: I would assume so, but I don't know that
9 to be the case. I just don't know.
10 - | THE COURT: Let's see, when you keep talking ~- oh,
11 Freeman.
12 MR. DIXON: Ambassador Freeman.
i3 THE COURT: That one is '03%, but the other two déte
14 back to '08.
15 MR. DIXON: '08. So, T would assume he had them. T
16 do know that Naji, who is ISN 744, did litigate an injunction
i7 ~in the same fashion that Mr. Ameziane did. And that Mr. Naji
18 won his injunction request in the same fashion that
19 ‘Mr. Ameziane did. And that these declarations were attached
20 to those papers. I do know that.
21 | THE COURT: Which declarations? The Hodgkinson and
22 "Williamson are both from '08. They‘re old.
23 MR. DIXON: Correct,
24 "THE COURT: Okay.

25 MR, DIXON: Correct. None of these declaration‘f‘ss:>
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Your Honor, discuss Algeria. None of them discuss our
clients. None of them indicate that adequate assurances have
been obtained. They're essentially conclusory deciarations.
They have been filed in numerous cases.

THE COURT: Do you know whether we haye an Embassy
in Algeria?

MR. DIXON: T do not know the answer to that.

THE COURT: You can't travel'from like Morocco to
Algeria or from Tunisia west. It's not exactly a coﬁntry
that anybody knows a whole lot about.

MR. DIXON: Your Honor, there is an Algerian Embassy
heré in Washington because I've met with the Algerian
ambassadoxr, who indicated very clearly thét Mr. Amezliane
would be subject to extreme scrutiny, I believe is fh@ term
that he used, because he had lived in Canada and Europe, and
then had left those places for Afghanistan.

i do know as weli and I can represent to you that
counsel for some of the other Algerians, counsel ffom the Law
Firm of Reprieve in London have attempted to cbtain visas to
go to Algeria. And those requests have been.denied.begause
the'Algerians‘very clearly don't wanﬁ counsel for these men,
at ieast Amexican counsel for these men to be following up on
them in Algeria.

S50, there is not really a meaningful épportunity to

ensure that if Mr. Ameziane is repatriated against his w'<67:>
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that he's not persecuted. Certainly not an ability to do

rhat that extends into the future after Guantanamo is cleosed

and the State Department and everyone has turned away to

other diplomatic matters.

THE COURT: Yeah, well, you know what they're going

to argue about that toc. We ought not to get into it.

Let's hear from Mr. Helyoak. All I'm here.on is
whether or not they get to be public.

‘Why does the government, in this particular
instanée ~-— I mean,  if we went forward and he were to win, it
would be public information. So, I don't understand why they
care that people.have been cleared for trahsfer.

MR, HOLYOAK: Well, Your Honor, there are séveral
considerations that we have to be careful with with the |
government. I mean, as Ambassador F?eeman made very clear in
his declaration, we have six-and-a-half months until we have
to get these individual§ out '0f Guantanamo Bay. Andlthat's
not just Mf. Ameziane.

THE CQURT: That's your view of it. I mean,
six-and-half months, they've been there for seven, eight
years. What if he could get to soﬁe'country to step up to
the bat beforé you can?

MR. HOLYOAK: Well, Your Honor, I think that goes to
the very first gquestion that you.asked him, is how likely is

it that he'll actually be able'tolget Canada to agree wif568:>
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this.  And I think somethiﬁg that petitioner's counsel has
pointed out is we know from préss reports from June 6th, that
Canada haé made very clear théy‘fe not taking any Guantanamo
Bay detailnees.

And in addition to that, Canada has had some vefy
difficult and sensitive issues regarding its own citizens at
Guantanamo Bay. VWe'Ve seen that in the press reports as
well.

So, I think whether or nbt Canada is willing to take
Mr. Ameziane is certainly not likely at this point.

THE COURT: I.know, but so what, frankly? I mean,
find the government's position --. I mean, otherWise, why
isn?t he eﬁtitléd to have a habeas litigat@df Because if he
could win, he would be slightly better off than sitting in
this limbo. You don't want to litigate all of these cases.

MR. HOLYOAK: Your Honor, in all honesty, we would
be basidally in the same position. We most likely will be in
a similar position, trying to méva him to Algeria because it
makes perfect sense to move individuals to their country of
nationality when --

THE COURT: Not necessarily. But I don't know that
we ought to get to that point at this pcint.

MR. HOLYOAK: I think that the othei consideration,

" which is definitely a government consideration and certainly

not petiticner's counsel's consideration, is the global <693>
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i8
1 here. We do,haVe to censider every detainee at Guantanamo
2 Bay. We have to consider Mr. Ameziane individually. And
3 ‘there wiil be individual coﬂsiéerati@ns made for
4 Mr. Ameziane,. |
5 THE COURT: Where is the individual consideration of
6 an ethnic Berber from northern Algeria? Wheré is even the
7 consideration of Algeria? I mean, nothing ~- I don't see any
8 individual consideration by the gOVernment, You filed this
9. massive motion that lists; you know, eight cases -- well,
10 it's mof@ than eight. It must be more like 30 cases.
‘11 There's ndthing individuaiized in any affidavit‘about
12 anything. I just -- what gets me is the sort of, for the
"13 life of me, I don't know why this is a problem.
14 When Judge Leon let somebody out, you know, and
15 signs the habeas,.everybody knows about it. When I signed
L6 one, everybody knew about it. _So, for the half a dezen or
17 .more than half a dozen pecople for whom you are asking the
18 -courts to get off your back while we try to place these
19 people because we'vé cleared them for transfer,_and then you
20 éay that this person is not entitled to ~~ it might help him
21 a little bit.
22 l- MR. HOLYOAK: Well, Your Honoxr, may I make a
C 23 p&actical point? One c¢f the very practical considerations
24 here is that when these individuals préceed abroad, when the
| <70>

25 petitioner's counsel proceeds abroad and begins to have
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1 discussions with other individuals, we've seen more than one
2 . press account where these petitioner's counsel are confused
3 with government agents, with individualé acting on behalf.of
4 the Sﬁited States governmeht.
5 THE COURT: You donr't think the Canadians know who
6 he is?
7 " MR. HOLYOAK: 1I'm certain the Canadians do,lb&t at
nnnnnnnn '8 the same time we can't be sure that would be conveyed
9 accurately in press reports. In addition, we have to think
10 about -- we have to think about petitioner's counsel making
11 agreements with the Canadians that may be possibly in
12 conflict with‘decisions that -- with agreements that we need
13 - to make as the United States government with other nations.
14 "I think back to the global issue --
15 | THE COURT: But you're going to have that problem no
16 | matter what we do here today. They're making their best
17 efforts. This man does not want -- he has left Algeria way
18 back when. He left because he was feeling like he chid be
19 persecuted. He tried to stay in Canada, he didn't succeed.
20 MR. HBOLYOAK: On his refugee application.
21 THE COURT: Yes, ves, right. I mean, he doesn't
22 waﬁt to be in Algeria. And so, they have the duty to try to
23 help him. That's their job as a lawyer. And they're going
24  to do that whether you give them this little piece of
| | | <71>

25 information or not, frankly.
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20
1 : Thé govefnment's positicn is remarkable to me. You
2 would think everybody would try tc be getting people placed
j3 and not back in -- well, you don‘t want Algeria to be
4 insulted? T don't get it.
5 MR. HOLYOAK: That is a real concern becaﬁse you
6 have_to c0nsider hoﬁ sensitive these diplomatic negotiati@ns
7 ‘are going to be. I mean, in all honesty, petitioner's
g8 ~counsél hds made it very clear that his geoal is not to have
9 his client repatriated to Algeria. We Can't‘have him ocut
10 scuddling these type of negotiatigns because, I mean, as the
11 0ld adage goes, too many chefs in the kitchen ruin the stew,
12 And at this point, We do have -— we have an
13 ambassador, we have an énvoy who 1s very dedicated to this
14 project. And in addition to this, he made clear we need
i5 every toocl of state craft at our disposal. And if we don't
16 have every tool at our disposal, then it's going to be very
1? ~difficult to meet that date by January ZOth of 2010.
18 THE COURT: YouFre going to have a hard time making-
19 it-anyways. Congress had gotten in the way as welil.
20 ' MR. HOLYOAK: Well, I do want to point out; Judge
21 Kessler's decision because as we brought up, ISN 311, whose
22 ethnicity is not quite determined --
23 THE COURT: 3117
24 . MR. HOLYORK: Right. Petitioner's counsel mentioned

25 him as one of the'individuals'from,Algeria. Judge Kessl<72:>
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21

.1 issued a decision on June 11th, 2009ﬁ basically mirroring

2 what's hépp@ning in this case. She denied their reguest -=-

-3 or she upheld the governﬁent's reguest to keép the protected

4 gtatus. She did that without.pr@judice. And as well, she

5 also lifted the injunction.

6 ' THE CCURT: Do you have that?

7 | MR. HOLYORK: Yes, I do. I have copies. Your

8 Honor, I have copies of both the order —-

9 THE COURT: I know she wouldn't impose an injunction
10 in one of them, but i don't know about the protected status.
11 What is thé nationality of this one?

12 - MR. HOLYCAK: Your Honeor, 311 is Algerian.

13 - That was a June 11th, 2009 decision. It was for Bin
14 Mohammed. It was 1in case number 05-1347. And Judge Kessler
15 denied the request to unseal without preijudice, and dissolved
16 the injunction in accordance with Kiyemba too.

17 THE‘COURT; I'm sorry, did you hand me up two‘Qf the
18 same thing?

19 MR. HOLYOAK: I did. I gave two copies.

20 I think that's very important.

21 THE COURT: They made a motion for -- okay.

22 . MR.‘HOLYOAK£ Yeah, it was very similar to this

23 case. They wanted to unseal the protected designation of the
24 task.force. I think Judge Kessler recognized right away that
25 this is an issue of timing, that's why she denied it wit.<73>
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prejudice.

THE COURT: I'm sorry, what did she deny, the
emergency motion --

MR. HOLYOAK: Her order doesn't make it clear that
she was -- what she denied, buﬁ 1f you 1ook baék at their
motion, you can see their emergency mofion was to unseal the
protéct@d designaiion of the task foxce décision.

THE COURT: Why was it denied without‘pr@judicé?

MR. HOLYOAK: I believe that's so they could bring
it again if we don't act fast enough. We have six-and-a-half
months, as I m@ﬁtioned. We‘re under a time crunch. I ﬁhink
the envoy knows we're under a time crunch.

THE COURT: Oh, I see. Okay, wait a minute.

Have you. seen this? Oh, you're looking at it now.

MR, DIXON: I'm lookihg at 1t now, Your Honor. I
have not seen it previously.

THE COURT: So this was emergency motion of
petitioner.

MR. HOLYOAK: Right.

THE COURT: That's denied without prejudice.

MR. HOLYOAK: Thé government did not respond to thét
motion because the hearing was set so guickly. It was pretty
much two days afterwards. |

THE COURT: . Okay.

MR. HOLYCAK: Your Honor, what is preventing“us<:74>
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right now from moving forward with Mr. Ameziane 1s the

injunction. Otherwise, Mr. Ameziane would have been -- we

would have been making efforts to move him to Algeria back, I

believe, over a year ago.
So he's sitting in Guantanamo right now because we

haven't been able to engage Algeria. And we can't engage

Algeria until the indunction is lifted.

The point I really want to make here is we believe
petitioner's argument is based on a misundeﬁstanding and then
that -- thaf's that 1lifting the protective ordér woulid
somehow clear his client's name. And as we know from the
task force decision, it wasn't our decision to clear him for
reléase. It was a decision to approve. him fér transfer.

That still means that -- that'é only —-— that
decision is only made because we believe we éan get dertain
assurances that ne can be transferred consistent with
national security interest and foreignlpolicy interest of the
United States. That doesn't mean that we would stand back
and say that we don't believe he has engaged in enemy
activity.

THE COURT: Well, I agree witﬁ that. But'it élso
doesn't -- you haven't won on the merits either. All that we
have here is that we're where we were before.

Okay. Well, I have to say, I understand the

government's position and I apprediat@ it, but I don't £ <75>
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it applies here. I think this is a particular instance in
which -- there is absolutely no reason. His brother knows
about it.

If we go forward on the merits, he could have a

public -- I don't see how you can decide that you're going to

treat this as protected information when people already in
Canada know about it. And I cannot see that -- yeah, it
might interfere with him going back fTo Algeria, and you“re
going to maybe miss your goal of dlosing down Guantanameo. I
don't -—- 1 mean, really.

MR. HOLYOAK: Can I pleése make one peint about the
leak? Because wé don't know how it happened, that's first of
ali. Petitioner's counsel has represented that somehow his
brother found out. First of all, the protective order
applies to petitionefs. So if petitioner was the one to tell
somebody, then the protective order actually governs that.

And if you look at the protective order in this
case, which was the third document filed in this case, 1it's
dock@tlﬁumber three.

THE CCURT: I don't have it in front of me right
now. Okay.

MR. HOLYOAK: The protective order is very important
because it makes it clear that petitioner is not only undér
an obligation, but his counsel has obligation for advising

him and others of the content of this protective order. <76>
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25

1 the designation of him being released or of him being

2 approved for transfer under ﬁhe EQC task force decision,

3 petitioner's coﬁnsel was under an obligation to advise him A

4 not to rélease this informétion.

5 Also, I think what's important in the -- under

& paragraph 41, I meah, this protettivé order was written very
'7_' carefully. And under paragraph 41, Mr.,@ixon is pfohibited

8 from making public or private statements regarding protected

9  information. So, regardless of whether or not it's been

10‘ leaked, E'think already he can't be making public cor private
11 statements about that.
12 And then if yoﬁ look at paragraph 32, even if this
13 information does become public, and we diépute that this is
14 actually now public information because one or two people may
15 | know about it,‘Mr. Dixon can only maké statements about that
16 information that.is indeed public. He can't make statements
17 r@vealing_hié knowledge about the public information.

18 And’that goes to an important point here because
19 there is a big difference between there being a rumor that he
20 has been released or that he has been ordered approved.for
21 transfer by the task force, and it being confirmed by
22 Mr. Dixon or the government that he has been released. Aﬁd I
23 think -- or.that he has been approved for transfer.

24 I think that's kind of the key. And the key nugget

25 to take out of this is that whether or not Your Honor de <77>
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1 to rule that this information is no longer pfotected, there
2 is stili the protective order covers this information. And
3 we need to make sure we follow that protective order because
4 it's what is basically keeping theée_cases together at this
5 point.
6 THE COURT: ‘I know. But you have the duty under
7 that protective order to move. You've done that. They're
8 opposing it, whichever way ==~ they've also made a motion.
9 | _Yoﬁ have not had discussions with the Algerians
10 about this particular individual; is that right?
11 - MR. HOLYORK: Your ﬂoﬁor, we've haven't been able to
1z engage in those discussions because of thevinjunction,
13 ' THE COURT: ‘S0 how do we know that they will be
14 disturbed by not keeping tﬁis protected? How can you
15> possibly offer that conjscture?
16 MR. HOLYOAK: ‘Well, we aren't arguing that the
17 Algerians particularly will be disturbed that we've approved
18 him for transfer. I‘believe that --
19 | THE COURT:' No, that it_bécomes public, that I don't
20 pfqtect that information. Why would ﬁhat interfere with your
21 negotiations now or later with Algeria?
22 MR. HOLYOAK: Your Honor, it's honestly an issue
23 Qf-——
24 THE.COURT: That's the only place you want to send
. <78>

- 25 him,apparently.: You're not considering anything else.
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MR. HOLYOAK: Well, two things: First, we're making

an individualized -assessment. And in all honesty, I'm not

going to be the one making it, neither are individuals at the
government's table or neither are the individuals at
petitioner's counsel table. It's going to be done, as’
Ambassador Freeman explains, by numerous agencies in the
governmént, high—level senior executivés Qho are able to make
those kind of determinations and engage in that kind of
dipiomatic discussion. So,.that's the first point. And it
will be an individualized assessment. I mean, there's no —--

THE COURT: But you haven't made the individualized
assessment yet? I don't understand. I thought that's the
reasdn why you ﬁanted to keep this protected.

MR. HOLYOAK: Well, we can't engage Algeria at this
point because of the injunction. And practically speaking,
we can't go to Algeria and get them to start giving us
assurances when we're not even sure we can ‘send him té
Algeria.

But there's also a public policy issue here. I
mean, the government is certainly coﬁcerned about
Mr.-Ameziane. ‘Wé‘re‘not going to be sending him to a country
where our public policy is that we don't send individuals to

countries where we believe that they will be tortured.

Whether his argument is that he's going to be persecuted or

<79>
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THE COURT: Or prosecuted.

MR. HOLYOARK: Or prosecuted. But, Your Honor,
prosecutién is not persecution. That's well establish@dj
So, that's also established in Kiyemba.

I-come from an immigration background. That's what
I do over =-- before I came on detail heré. And I can pretty
muchrguarante@ that you can't win an asylum case by arguing
prosecution. Youf have to prove that there is some kind of
individualized risk. And there i1s just not here because in
the State Department and the other agencies'that will be
invoived will make that'individualized determination.

THE COURT: But what I don't understand is how is it
that that determihation or.that whaﬁever that comes next is
in any way inhibited or interfered with by allowing it to be
known in this particular instance that he has been cleared
for transfer? That's all that they can say, he has been
cleared for transfer. |

Otherwise, we have to lift the stay and go forward.
That's what you're doing. Because if you're‘saying.that
there is information he can't use and he says it could be
useful to him, you may disagree with that. Then why
shouldn't he be able to get a hab@as adjudication? Then he
can be in a better position than he is now. I don't
understand that.

MR. HOLYOAK: The first is a slippery slope. A::S()>
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what point do we stép.

THE COURT: What point?

MR. HOLYOAK: At what point when he's asking for
this information so we can go around and shop Mr. Ameziane to
various western BEurope countries and Canada. At what point
do we stop releasing prdtected information, cléssified
information, so that he can betiter make his Case?'

THE . COURT: Well, I'11 live with the slippery slope.
He'll have to come to me anyways. I don't think-so.

Okay. ‘I‘ve heard encugh. 1 must say, I'm appalled
at the situation here, that I should be forced in a positioﬁ
to either litigate the.m@rits or to give him this one piece
of information that's —-—- I don't understand how it will
interfere in anything. There's no particularized showing
here. I have affidavits that date back to 08, -and I have
another affidavit. Nothing, nothing has to do with tﬁis'case
in particular,

The govefnment always want to win based on the fact
that somewhere or another the cou%t system is interfering

with thése highly individualized, highly sensitive

negotiations. I, frankly, in this particular instance as to

this particular petitioner, et cetera, I don't see it. I

don't know why in the world the only thing that the

‘government can see is Algeria here.

But put that aside, that's your business, not m.~81>
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30
1 But if he 1s able to do better than what the government is
.2  doing, I say fine. He has now been there seven ?ears thanks
3 Lo the United States government. Why they want to étand in
4 the way of any pOssible, possible hope of sémething better
5 for him baffles ﬁé. I mean; I think it's our duty to try to
4 do something about these people down there and not just say,
7 okay, go to where you bom@ from. We put you down th@re} and
8 we're going to try better.
9 And this is maybe the only way that I can see to do
10 this, but I am not going to confirm this designation as
11 proﬁected. Thisg is not what Parhat had in mind. You want it
12 across the board. It deoesn't apply here. This gentieman has
13 the perhaps glimmer-of hope that something could get siightliy
14 better and he won't be prosecuted again in Canada. Why
15 should we stand in the way after the way we've treated him
16 for these seven years?
17 Tﬁat‘s min, if you disagree, you better get a stay
18- from the Court of Appeals. I grant the motion and d@ﬁy the
19 respondent's motion. What is now not protected will be the
20 fact that he has been cleared. The only thing is he is
21 cleared for transfer by the United States government. That's
22 all we know.
23 MR. HOLYOAK: Or approved for transfer.
24 THE COURT: 'Apprcved for transfer by the United
| <8 2>

25 = States government. That is no longer protected informat Z7:
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And I will issue an order similar to Judge Walton's.

MR. HOLYOARK: Your Hconor, can I iust ask that, I
know you've made your ruling, I iust ask that vyou eﬁter a
brief stéy of two weeks so that we, as the government, can
decide what steps-need to be taken. ‘And that also prevents
us from having to file_an.emergéncy stay over the holiday
weekend. If we coﬁld jﬁét ask for two weeks so that we
can --

THE COURT: I'll give you one week. You can file
it. Have the Court of Appeals say -- I hope they get the
full xécord in this gentleman's case.

If it weren't for the fact that you're asking for me
to stay the habeas. I just don't think you can have it both
ways. He @ithér gets his habeas, what he is entitled to
because Boumediene told him he could have it. Which éeems
just useiess given what you're doing in your task forge. Ox
alternatively, let him use this information if he can
conceivably do it, especially in this case, unlike other
ones. |

We know his brother already knows about it. I
certainly hope you don't take retribution against this gquy
down there in Guantanamo because his brother knows. I have’
no understanding of How the information got out.

.K'il stay it for one week in my order, and you can

decide. It's going to go into effect exactly one week f:i§;5>
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1 today. That‘é‘next Tuesdéy. Yoﬁ can get the Court of
2 Appeals to spend their Fourth of July weekend Good luck.
3 | o | MR. DIXON; Thank you, Youp Honor. ‘I would like to
4 say one thing for the record b@causé I don't want to leave it
5 uncorrected. And that has to do with the protective order
6 and thé suggestion that pézhaps we dida't advise our cliént
7 pro?@rly about the requirements of the protective order.
8 That is not correct. And as I indicated to the -
) Céurt and to the counsel for the government during the call
10 . last week, Mr., Ameziane's brother was informed by the Red
1i Cross of this designation.
12 - THE COURT: Oh, that's true. You did say that.
13 MR. DIXON: And we had nothing to do with it. &nd I
14 would add that Mr. Ameziane himself was advised of the
15 determination pricr to our visit with him. So I don't know
16 when he communicated with the Red Cross. I don't know when
17 the Red Cross communicated to the brother. I don't know
18 those things. But I can tell you that we have complied with
19 the protective order. I don't think that the gévernment -=
20 well, I'11 just leave it at that. |
21 THE COURT: I don't think, and this is not
22 Mr. Holyoak ér'his co~counsel, but the goVernm@nt here,
23 compared to some of the outrageous activities committed dowp
24 in Guantanamo, cerﬁainly can't sit there and complain about
<84>
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1 ask me. Thank you.

2 (The motion concluded at 3:00 p.m.)

5 : 00000

8 . CERTIFICATE OF REPORTER

10 I, Lisa Walker Griffith, certify that the foregoing
11 is a correct transéript from the record of proceedings in the
iz above-entitled matter.

§3

14

15

16

Lisa Walker Griffith, RPR Date
17

18
19
20
21
22
23
24.

25 '<85>
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

' : }
DIAMEL AMEZIANE, )
)
Petitioner, )
) -
W ) Civil Action No. 05-392 (ESH)
. - ) |
BARACK OBAMA, et al., ) FILED UNDER SEAL
- - )
)
Respordents. )
' )
ORDER

Uﬁon consideration of petitioner’s sealed motion to unseal or, in the altemative,‘ fora
bearing to ad&ess Whether to Lift the sté.y,. respondenté? seale& motion to confirm designation of
the government’s approval of petitioners for tranéfer and all related or derivative documeﬁts as
“protected,” énd respondents’ s;ealed 3une 23, 2009 status report, and for’ the reasons stated in
court during the hearing held today, it is

ORDERED that petitioner’s motion to umseal is GRANTED, Ttis |

FURTHER ORDERED that the government’s motion to desighate ﬁeﬁﬁonér’s
clearance for transfer by thé Guantanamo Review Task Force as “protected” information under
?axagraph 34 of the Protective Orde;‘ is DENIED. The government has failed to expiaiﬁ with
sufficient specificity why Ameziane’s clea.fed sta.fus must be protectéd, or why his counsél
should be prohibited from using tile information to advocate for his reéettlement to other

| couniries. As the D.C. Circuit admonished in Parhat v. Gates, the government cannot rely
“sélely on spare, generic assertions of the need to prbtect information.” 532 F.3d 834, 852-53
: |

<86>
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(D.C. Cir. 2008). Without “an explanation tailored to the specific information at issue,” this
| Court has “no way fo detemﬁné whether [Ameziane’s transfer clearanc_e] warrants protection —
other‘ than to accept the government’s own designation,” which would usurp the Court’s |
discretion to seal a judicial record. Parhat, 532 F.3d at 853; see also Bismullah v, Gates, 501
F.3d 178, 188 D.C. Cir. 2007) (“It is ﬂq,e COUITI; not the Government, that has discretion to seal a
judicial record, which the public.ordinarily has the right to inspect and éop_y. Therefore, 'iﬁsofar
as a party seeks to file with £he cburt nonclassified information the Govemment:béﬁeyes should
be ;protccted,’ the Government mﬁst give the court a basis for withﬁolding it from public
view.”). According.iy, peﬁﬁoﬁer and his counsel niay publicly disclose that he has been
approved for transfer from Guantanamo by the Guantanamo Review Task Force. It is
FURTHER ORDERED that ﬂllS Order shall be stayed until the close of business on

| July 7, 2009 unless a stay is issued by the D.C. Circuit Court of Appeals.

: Is/
ELLEN SEGAL HUVELLE
United States District Judge

DATE: June 30, 2009

<87>
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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CA No. 05-0382
v, '

BARACK H. OBAMA, et al., . Washington, D.C.
. Tuesday, July 7, 2009
Respondents. . 2:52 p.m,

SEALED
TRANSCRIFPT OF STATUS HEARING
BEFORE. THE HONORABLE ELLEN SEGAL HUVELLE
UNITED STATES DISTRICT JUDGE

. APPEARANCES :

.For the Petitioner: - J. WELLS DIXON, ESQ.

(Via Telephone) Center for Constitutional Rights
666 Broadway
7th Floorx
New York, New York 10012
- 212-614-6423

For the Respondents: DALIN R. HOLYOAK, ESQ.
DANTEL M, BARISH, ESQ.
CAUGUST FLENTJIE, ESQ.
JEFFREY WURZBURG, ESQ.
U.S. Department of Justice
20 Massachusetts AVenue, NW
Washington, D.C. 20001
202-305~8481
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C Official Court Reporter
7.8. Courthouse, Room 6714
333 Constitution Avenue, NW
Washington, D.C. 20001
202-354-~3186

Proceedings reported by machine shorthand, transcrlpt produced
by computer-aided transcription.

Bryan A. Wayne, RPR, CRR
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PROCEEDINGS

THE DEPUTY CLERK: Civil action 05-392, Djamel .
Ameziane versus Barack Obama, et al. I'm going to ask counsel
for the plaintiffs on the telephone to ?leasé identify
themselves for the record first and then defénse counsel.

MR. DIXON: Good afternoon, Your Honor. This is
Wells Dixon frém the Center for Constitutional Rights on behalf
of Mr. Amezliane.

THE COURT: Good afternoon.

MR, HOLYAOK: Good afternoon, Your Honor. This is
Daiin_Holyoak on behalf of the government. At counsel table
with me is 5aniel Barish, August Flentje, and Jeff Wurzburg.

THE COURT: Okay. Mr. Holyoak, YOu're arguing for the
government?

MR. HOLYORK: Yes, I am, Your Honor.

THE COURT: For'the record, Mr. Dixon, can you hear

all right?

MR. DIXON: I can, Your Honor.

THE COURT: The Court was served today, just before
lunch really, with a request for emefgeﬁcy motion to stay the
June 30 ordér pending eithér the resolution of respondent's
appeal of that order or a decision by the court of appeals on
respondent's request for an emergency stay of that order, or in
the alternative, motion for one-week stay. What do you want,

actually? What's your bottom line here?

<89>
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3
MR. HOLYCAK: Your Hoﬁor, what we'd like is the Court
2 Lo stay i&s oyxder until the.éircuit court has been able to make
] its decision. |
THE COURT: Well, have you appealed to the circuit?
5 i I haven't got notice of an appeal.
6 MR. HOLYOAK: - Your Hcnor, we filed our appeal this
7 morning.
8 I THE COURT: Well, I didn't see it. I received this --
9 I suspect it came to me by fax -- at approximately 10 of 12:00.
;10 Mr. Dixon probably got it shortly thereafter, correct?
11 MR. DIXON: Yes, Your Honor.
'élz VTHE COURT: And I've ﬁow received it about five
%13- minutes ago or 10 minutes ago an opposition filed by Mr. Dixon
‘214 on behalf of Mr. Ameziane.  I have a couple of gquestions fior the
éls government, first of all. I éave you a week. You asked for
éls two; I already denied tWo.. Aren't you back here asking me for
él? . something I denied once?
éié | MR. HOLYOAK: Well, Your Honor, there was an
é19 intervening .act that happened, which Was the decision of Judge
520 Lamberth. We responded as quickly as we could, basically a
;21 business day and a half after that decision.
122 | THE COURT: Well, just because we disagree, we have
123 two different petitioners. So what?
..124_* MR. HOLYOAK: Well, Your Honox, in this case it's
$25 f  important because it involves the same protective order. Both

. <90>
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4
you and Judge Lamberth discuss Parhat in their decisions, it
" ‘discusses the same declaration, and it involves the exact same
3 issue which applies globally to all ofrthese cases, which, as
Your Honor's well aware, are unique. |
: THE COURT: Well, the cases are each unigue, 1if you
Eé 6 ask me. What happened with ﬁudge Walton? He ruled the same way'
7 I did. What did you do with him?
:.8 MR . HOLYQAK: Well, Your Honor, Judge Walton didn't
'g.g 9 i have the declaiation of Ambassador Fried in front of him at that
‘ '2210.,,E time, and that's now been submitted. We believe that thié is
%11 actually a very important igsue that will go up on appeal. All
Ezz we're asking the Court is to temporarily stay its order so the
£13 circuit court can make a decision.
1.4 THE COURT: Well, I did stay my order. I'm a little
215 bit baffled by the speed with which you?ve cperated. It waé
216 only becéuse Judge Lamberth did it that you decided it was
517 - worthy of an appeal?
§18 : MR. HOLYOAK Weii; Your Hdnor, we filed our motion
219 today, basically three and a half business days after Your Honor
%20 ! made your decision. And granted, we wish we could have acted
%21 guicker, but we do represent the government. It does require
%22 the government to take into donsidexaﬁion the agencies which we
?23 | represent. There is a reason why the government is usually
§24 provided 60 dayslfor an appeal.. We acted incredibly fast.
%25 I THE COURT: Well, I've had‘cases that have gone up tor_
<91>
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the court of appeals and have been decided on the merits within
24 hours. I don't, frankly, understand why one waited till the
‘day -- now we're two hours away from the end of my stay. That's

why I gave you a stay. You could have protected yourselves by
filing and always withdrawn, for pity's sakes.
MR. HOLYOQAK: We'appreciate it, Your Honor. We didn't

receive authorization from the SG until this morning.

THE COURT: Well, that certainly is not as a result of
9 my not issuing an opinion early, but may I point out a couple of

" dates here? You gave notice that this gentleman was cleared for

transfer and asked me to stay these proceedings back on May

?%12 21st. You filed withIJudQe Hogan on June 15th agking that this
g 13 . information be treated as protected.

é;ié . Frankly, I don't even know what took so long. And then
.;15 there's been this lingering sort of undercurrept about the

{;16 injunction here. You say that the injunction prevents you in

some way from talking to Algeria?

MR. HOLYOAK: Your Honor, it does prevent us at this
timé from entering into agreement with Algeria to accept
Mr. Ameziane, because we don't have authority until the Court
lifts the injunction.

THE COURT: That's not what the injunction says.

How do you interpret the injunction, Mr. Dixeon? Can you

hear?

MR. DIXON: Yes, Youxr Honor. I interpret the

<92>
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injunction to bar Mr. Ameziane's transfer to Algeria. The
guestion whether the government was ffeé in the interim pending
the existence of the injunction to approach Algeria was an issué
'that Qas iitigated.

We, on behalf of Mr. Ameziane, éttempted to obtain an order
from Judge Hogan prohibiting the government from speaking tb the
government of Algeria. That request was denied; so they clearly

have the right to go and speak to Algeria should they seek to do

50.

THE COURT: Right. T have never understood -- I wéﬁt
rback to read Judge Hogan's corder of October. It doesn't say
anything about your ability to talk to Algeria. The way I read
your status report ~-- you can correct me if I'm wfong -~ you
haven't done énything about transferring him bécause the only
place that you're willing to consider is Algeria, and you
interpret the injunction to say we can't even talk to them.

MR. HOLYOAK: Your Honor, I do need to correct one
point there. It's not that the government is only willing tq‘

consider Algeria, and that may have been a misstatement from me

before. The government is primarily considering Algeria because
that is where petitioner is from.

Therefore, he naturally has a link to Algeria, and Algeria
has a.link to him. Shquld that later become a problem and that
decision will be made much higher than mysalf,_then,the

govermment would at that time reconsider. But at this point,

<93>
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the goverﬁment will be hopefully making those -~- of requesting
those assurances from Algeria if the injunétion is lifted.

THE COURT: But no one has ever filed an affidavit
regarding what diffefence it makes hére_as to this particﬁlar

person that anyone knows he's been cleared for transfer. That.

has never been an issue. It is rather an omnibus, we don't want
anybody to know about anybody, but there are gaping exceptions
tolyour affidavit by Mf. Fried to start out with, and correct me
if I'm wrong.

One, if a person goes through a habeas and the judge such
as I have or Judge Leon or Judge Kessler says, We grant'habeas,
that's known publicly. Correcﬁ? |

MR. HOLYOAK: That's correct.

THE COURT: Second of all, we know that Judge Sullivan
issﬁed orders back in Octcber for a géntleman; and iﬁ was public
in his orders and nobody said anything. My understanding is --
and this is the last name, is B-a-t-a-r-f-1i 05/04/09 -- the
orders went out on the public record saying he's beén cleared

for transfer. This is April. This is before you've decided

that this kind of information will be difficult or will underCut
your national intefest, I guess.

MR . HOLYOAK: Your Hoﬁor, if I wmay address those
arguments in a moment, I would like to alléw my co-counsel to
clarify one of the things that I spoke about.

MR. BARISH: Yes. If we could just ciarify, you had

<94>
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asked questions about Algeria, and again, we want to clarify
what was 1in the status report. We explained in the status
report that based on the information that the government.has, we
believe that Mr. Ameziane can safely be repatriated to Algeria.
So that's what we explained --

THE COURT: How do yvou have the information if you

haven't talked to Algeria about him? That's what I can‘t --

MR. BARISH: Your Honor --
THE COURT: Maybe somebody else can go to Algeria; I

understand that, but you haven't got anything concrete as to

this particulér petitioner.

MR. BARISH: With regpect, Your Honor, that's not
correct. Again, let me explain. We don't think it's
appropriate to get into the diplomatic discussions and

negotiations under the c¢lear case law of Kiyemba II and another

case law where the Court should defer to the executive branch
determinatién of whether it's safe to send someons to a
particular country or not.

But I will say, as we also explain in the status report,
that we cannot engage in meaningful discussions with the
government of Algeria given the current injunction, because we
obviously can‘t make an agreement when there's -- we can't
hypothetically say, Yeah, we'll send them to Algeria, because
there's an injunction barring that.

However, as we state in our papers, we expect to file a

<95>
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motion to 1ift that injunction withih the nekt week or so based
on Kixembazl, and ﬁhe clear case law there will show that that
injunction must be lifted. I fust want to clarify that, and
I'11 let Mr. Holyoak respénd to your other questions,

THE COﬁRT: The inconsistencies of the government‘~—
and I hadn't finished before you interrupted wme -- you will
allow Mr. Dixon Eo:go and try to get some other location to‘

f{ repatriaté him to but he just can't use this information.
You admit that, correct?

'MR. HOLYOAK: Wéli, Your Honor, we can't prevent
Mr. Dixon from gbing'out and engaging in these actions.

THE COURT: Arxe you aware‘ﬁhe circumstances
surrounding Judge Lamberth's petitioner?

| MR. HOLYOAK: Your Honor, I'm only aware of what was
fl .in the order. I'm not familiar with the case myself.

THE COURT: Well, are you, Mr. bixon?

MR. DIXON: Yes, Your Honor. The petitioner in front

of Chief Judge Lamberth, his name is Mohammed Abdullah Mattan,

ISN &84 --
THE COURT: Walit a minute, wait a minute. Slow down.
MR. DIXON: He's a Palestinian from the West Bank. He
é%Zé is in a materially different position --
%23 THE COURT: Cne minute.
24 MR. DIXON: -~ from Mr. Ameziane in the sense --
25 : THE COURT: Mr. Dixon, hold up. | |

: <96>
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MR. DIXON: -- that hé is effectiveiy stateless.
I don't know what, if anything, was argued before Chief Judge
Lamberth priocr to entry of the brder, nor do T kgow whethér
Chief Judge Lamberth was aware of Your Honor's order when he

issued the order in his case. But certainly the circumstances,

"~ given that Mr. Mattan is stateless, is a materially different
situation from a case where Mr. Ameziane fears repatriation.

THE COURT: Wait a minute. How do you know he's

“stateless? Where do you come up with that idea?
MR. DIXON: Becauée he's Palestinian. He's from the
West Bank.
THE COURT: It indicates here that they want tb send
" him back to Palestine, I thought.
MR. DIXON: My understanding, Your Honor, and this is
‘not from the goVernment but from our own work, is that in order
for a detainee who is Palestinlan to be released from
Guanté&namo, they would be turned over to the custody of Israel,
not to the custody of Palestinian authority.

That is why, it's my understanding, I'm informed and

believe, that prior transfers of Palestinians have occurred to
Jordan rather than Israel because they're concerned about the
':treatment'by the Israelis of the Palestinians.
THE COﬁRT: Who's concerned?
MR. DIXON: State Department, I believe.

THE COURT:  For the court reporter, though, Mohammed

<97>
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Abdullah, and the next name is T-A-H-A, last name is
M-A-T-T-A-N. He's ISN 684, and it is in case 09-745. I also

understand that there isn't any_particﬁlar negotiations or any

specific kind of possibility regarding this person getting
anywhere else other than, T suppose, Palestine or what you've
just said.

- Whereas here, part of the reason the Court was motivatéd to
do what it d4did, among-other things, is thét there have been,
whether they'1ll be successful or not, this is.a gentleman who's
been there for seven years in Guantdnamo. He had a wmerits

hearing scheduled.

The government decided to declare him for trgnsfér, which
stayed the case because it's a complete waste of every court's
time to go through a merits hearingé except that*what bothers me
is if he went thrbugh a merits hearing and won, he'd be better
off than he is now because no one will know he's been cléared
for transfer.

So you have a situation where people are giving up their
right to a habeas hearing, but they're not getting the penefit
of anyone knowing they're cleafed for transfer. They're relying
solely on your efforts -- yours, the U.S. government's efforts
-- to put them someplace else.

I think that, to date -- I asked and I got a status
report -- that no efforts have been maﬁe to put this gentleman

anywhere else than the very country he fled from back in 1990.

. | | <98>
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so nothing has happened in that regard. You say it's the
petitioner's fault, but I don't know that we have to get into
rhat. Judge Hogan issued an injunction. That still stands.

But you are basically saying, Well, we have eight other

people who went to Algeria, we think in general‘Algeria is fine,
and someday we'll maybe be able to do something about it.

The petitioner has two, both France and Canada, who may be
interested, and they've been negotiating, and you can't stop the
-lawyer from negotiating. On top of it, the information is
known, I guess, to the petitionef via -~ I‘mlsorry, his brother
in Caﬁada wasg told that he had been cleared for transfer by the
Red Cross. So the cat's already out of the bag, éo-to speak.

MR. HOLYOAK: Your Honor, you've raised,a number of
issues there. Let me see if I can respond. I think, first of
all, in looking back at.the Lamberth decision in Mattan, I think

there are some very important similarities between thaf case and

this case. Both of them,‘as I said, relied on the Fried
declaration.

And alsc, the issue of returning him to Palestine wasn't
the isgue in Judge Lamberth determining thét that information
should remain protected. The reason Judge Lamberth found that
infdrmation should remain protected Qas baéed,on the Fried

declaration.

THE COURT: Yezh, but -- okay.

MR. HOLYORK: At the very least, this case presents a

‘ <99>
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 very seriocus legal question, and under the reqﬁirement for a

‘just to stay this loﬁg enough for the circuit court to pxdvide

‘Mr. Mattan from Palestine is comparable to Mr. Amegziane. I

"igsue. The issue is this information is already known to

stay, which is what we are askihg today, we are'asking the Court

uniform guidance. Under that standard, then because this
district court has made conflicting decisions using the same
declaration on the same,protectivé order and also invelving the
same types of caseé - |
THE COURT: That's where I disagree with you. They're

not the same types of cases. I don't think you can tell me why

doni't know that, for instance, he was on the verge of having.a
merits hearing and the government said, We're going to transfer
you. Also, mind vou, in this case the government said he was
going to be transferred once before, in '08. We've had --

MR. HOLYOAK: And the injunction prevented that.

THE CCURT: From going‘to Algeria. But you have now
got a situation where the counsel have at least had overtures or
has méde overtures to get him placed in Canada where he has
family. He left Algeria in 1990. 1It's not like he's going back
homef He hasn't been there for yearé. |

I admit Canada did not grant him asylum, but that isn't the

people. You can't do anything about that. I mean, the brother
knows; the Red Cross knows.

MR. HOLYCAK: Your Honor, we would disagree with that

: <100>
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point. Whether or not it's fumor by hisg brother -- as I
mentioned at the oral argument before, whether or ﬁot hisl
brother has stated to others, wherever that information has
gone, it's not been confirméd by‘petitionerYs couhsel frqm
official govérnment sources. There is a big difference there,
and it's significant.l

THE COURT: What do you say about the fact that -- why
does Judge Sullivan get to write it in an order? Why does Judge
Walton? You're just saying'that Judge Walton's decision in
05-2386, vyou hadn't given him an affidavit and therefore -- I
don't understand héw you define the security interest.

MR. DIXON: Your Honor, may I interject for a moment?

THE COURT: Yes.

MR. DIXON: With respect to Judge Sullivan's case,
it's my understanding that the government did not seek to
designate Mr. Batarfi's clearance as protected information.

With respect to the cases before Judge Sullivan, it's my

understanding‘that although the government did not present the
Fried declaxatioh.for Judge Walton's consideration, that they
made similar arguments and that Judge Walton rejected those
arguments as speculation. That is with respect to the proffered
harm. They're taking a different positioﬁ, I think, here.

With respect to the decision in the Mattan case by Chief
Judge Lamberth, with respect to the éoverﬁment, I don't think

that that adds much to the issues here in the sense that ﬁhey
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brought to Your Honor's attention the decision by Judge Kessler.
So we already have at 1eést one conflicting decigion hefe,.and
they really haven't presented anything new.
The arguments ﬁhat aré being made about the harm, about the
Fried declaration, about Kiyemba II, those are issues that have
been addressed, those are issues that have been considered by
~ Your Honor, and they are issues that have been rejected by

Your Honor, at least in the context of this case and with

respect to this issue.

THE COURT: Do you know, either of you, either
Mr. Holyoak or Mr. Dixon, in Judgé Lamberth's Mattan, was thére
any kind of injunction in place? Was this comparable to this
case in that regard?

MR. DIXON: I do not know, Your Honor.

MR. HOLYOAK: Well, I do know that both cases involved
indi?iduals' counsels who are looking to shop them to different
countries. Certainly, these are incredibly siwmilar cases. I
think getting into the merits of the injunction, that goes
beyond what we are arguing here or what we argued before, which

is the protective order, and what we are now arguing, which is

only a stay. ?he fact that we. are here arguing this is

demonstrative of the fact that there is a serious legal

question. The fact that Judge Lamberth issued his decision --
THE COURT: You keep calling it a sericus legal

question.
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MR. HOLYOAK: Right.
THE COURT: I see it much more factually oriented.

You have the burden under Parhat to provide specific

nonconélusory statements about why.this information should be
protected. It took you three weeks after you cleared the éuy‘to
even file a motion.

Then, after that, we have a situation where other judges
are declaring who's been free to go. We have a situation having
gone forward. What bothers me is having someone land up worse
off than if they got to exercise theit habeas righﬁs, which you

don't want them to do.

ilz MR. HOLYOAK: Well, Your Honor, I'm glad.that you

;13 ' 'mentioned Parhat, because I think that is where the legal issue

;14 lies in this case. Both Your Honor and Judge Lamberth cited

?15 Parhat but for different propositions. Basgically, Judge

%16 Lamberth found that the Fried declération was sufficient under

;17 Parhat, and Your Honor found it was not. There is a legal issue

?18! theré. I think at the very least, we should be allowed to take
o that to the circuit coﬁrt to let them decide and give us uniform

:I guidance.
THE COURT: My ruling is specific to this gentleman.
This gentleman is not Mattan, and I am applying a legal standard

to the facts. The facts include the fact that the Red Cross

nows he's been cleared, his brother knows he's been cleared,

hat there have been discugsions to date betwesen counsel for the

- _ <103>
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jetitioner and Canada, and there have at least been papers
fxchanged'with France.

No one can give me a'good reason why, given the status of
any discussions you're having, since you think that you can't
have any discussions given the injuhction, which I'm quite
perplexéd by, that this gentleman, without exercising his rights
to habeas, which Boumediene says he should have, with all
deliberate speed, is going to sit down there for as long as
humanly possible. |

MR. HOLYOAK: Well, Your Honor, I do want to respond

to those issues. I understand the Court is concerned. I think,
first of all, if we look at Judge Lamberth's decision, he had a
similar concern. That's why he regquired the respondents to

€14‘ provide status reports, but he did have faith in the governmeant

that we were actually engaged actively in trying to resettle
these individuals or repatriate them.
I think that provides some guidance for this court so that

the Court can be assured the govermment continues to engage

!
actively in moving Mr. Ameziane out of Guantanamo Bay. I also
think that by Your Honor mentioning the fact that this really

involves Mr. Ameziane specifically, that's exactly where the

legal issue lies with us, because we believe that this is a

global issue.
We believe that -- Ambassador Fried pointed out in his

éyation, the problem isn't just with one petitioner going

<104>
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out and revealing the information regarding their transfer
decision. It's about all petitioners or various petitioners’

. counsels deciding to do exactly what Mr. Wells Dixon would like
to do, which is to shop his ¢lient to different countries. That
creates a global problem for the United.States because --

THE COURT: He'd like to work with you, right,
Mr. Dixon? Théy*ve always wanted --

i . MR. DIXON: Yes, Your Honor. And I would add with

respect to the global issue, that was exactly what the Court in

" Bismullah confronted and the exactly what the court in Parhat

confronted, was an attempt by the government to take a global

one-side-fits-all approach to the question of whether
information can be designated as protected.

What the Court said in Bismullah and said in Parhat is that

E this 1s an exercise of discretion by the district court.

§v16li District court has discretion to seal a judicial record that
%;17 would otherfise be open to the public. So it is a question of
%18 © discretion, and I don't think there's any argument that

%19 ” Your Honor abused your discretion here in denying the

ok

ZQf government's reguest.

THE COURT: Well, they think I did because Judge

Lamberth disagrees.

MR. DIXON: Your Honor, I submit that Judge Lamberth's:

decision does not alter the analysis at 211. I think what's

appening here is that the government is using Judge Lamberth's

<105>
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opinion as an opportunity to relitigate issues that Your Honor
has decided.

The question of the adequacy of the Fried declaration, the
need for uniformity, you know, the government's argument, as I
understand it, is premised on the fact that all of thése ~ thaﬁ
“ the protected designation of clearance determination must be
decided in the same fashion for every éetainee. -Ybur Honor has
considered that argument and rejected it, and the government has

given you nothing new to change that conclusion.

MR. HOLYOAK: There is something new here, and the
difference iz between this case and Parhat. We're not just
making a general argument regarding burden, and we're not
stating broadly that certain types of information shouldn't be
available. We have identified specifically the information that
cannot be released, and that is the trangfer decisions.

MR. DIXON: And Your Honor has rejected that argument .

MR. HOLYOAK: And it does have glebal implications.

18 I think for petitioner's counsel to argue it doesn't is
disingenuine. If he is actually able to go out, use this
information, is able to get his client to be able to be

resettled in Canada or Fraﬁce, that takes up a position which

another detainee at Guantanamo Bay who cannot be resettled
Because they actually have a genuine concern regarding CAT or
hey have an actual concern regarding torture or some other

secution in their home country, they cannot then later go to
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canada because Canada has already accepted an individual.

As I pointed out in the last argument, this is a very
delicate decision by these countries. éhey're making very
careful political decisions on who to take and when to take
them. We've seen that specifically with Canada. Canada’s not
willing at this time to evén accept its own citizen.

They camnnot take their own citizen-because of political
issues. I find it disingenuine that petitioner's counsel
believes that he will accept Mr. Ameziane when he's not a
Canadian citizen and when he can possibly go to Algeria, and fhe
U.S. government will address those Committee Against Torturé |
concerns, those types of cbncerns; because it 1s in our interest

to do that so we can continue to wmove detalnees out of

Guantanamo Bay. At the very least, we have presented a legal
igssue in this case.

MR. DIXON: . Your Honor, with respect to Canada, I
would like to add, I had informed the govermment after the last

hearing that despite Canada's statement publicly that they would

not take certain detainees, that that was specific to Uighurs.
In fact, we have had.communications with the Canada
government since that announcement, and we_have heen told that
the application for Mr. Ameziane is continuing, they're taking
?it seriously, and we are informed that they want to know what
is status is. The same with respect to the French. We've had

mmunications with the French. They want to know what his

<107>
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cleared status is.

MR. HOLYOAK: There are two points here. The first is
that if petitioner’s counsel is already that far along in his
process, what does this information get him? He's not going to
be able to tell the Canadians he's cleared, because this is not
a clearance decigsion. It's only a decision regarding transfer,
and that is, as the U.S8. government views it, country-spec;fic.

THE COURT: How can you have it both ways,

Mr. Holycak? No habeas, you're cleared for transfer, but if it
EO could help you -- even_aésuming it could help you, we think
1 ' hypothetically it's going to hurt us. You have a statement that

1;2 you've attributed to it will in some way hinder the government's

3 own diplomatic efforts to secure petitioner's release to a
4 foreign country. Now, exactly how will that happen here?
5 MR. HOLYOAK: Your Honor, I think that concerﬁ about
6 whether or not we're moving fast encugh and we'll actually get
him moved out of Guantanamo Bay was Judge Lamberth's concern,
and that's why he required status reports.

I .think, second of all, we do want the participation of
petitioner's counéel-when we need it, I mean, these are very
Adifﬁicult political decisions. We're trying to engage in

_iplomacy, and yeah, we will need the active participation of

etitioner's counsel,
That, as a segue, the Batarfi decision where they actually

jed that information out, yeah, it's in the government's
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l!

'prerogative to at times allow certain information in specific

-almost, you know, flip a cecin and figuré out who's been cleared

cases because it may advance that ihformation ih that case. If
the government were -- | |

THE COURT: Where did he go? 1Is this the one that
went to BEngland?

MR. HOLYCOAK: I'm not sure where Bataffi was
resettled.

MR; DIXON: Mr. Batarfi is from Yemen, and he is still
in Guantanamo.

THE COURT: He is?

MR. DIXON: Yes.

THE COURT: The problem I have is that you're workiﬁg
under a premise that because the president of the United States
says he's going to close Guantanamo in January, these people
will all be placed somewhere and that I or petitioner's‘counsel
are standing in the way of you achieving that goal. That's
really what's happéning here, not that you feally, if it becomes
known that this peréon‘s been cleared for transfer.

A hundred people have been cleared for transfer. You can

br transfey. I don't, fér the life of me, understand why this
such important information to you when it's known, for

Fanée, who we've granted habeas for, who we have other cases
gdge Walton and Judge Sullivan. They didn't granf habeas,

Y were known.
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And now, all of a sudden, we have a security interést
beéausé oﬁe gentleman might have a better shot ﬁo go scmeplace
.besides Algeria where hé left because he was bheing persecuted in
19%6. And, worse than that, the information's already out
there. This, from your p§int of view -- there are 15 people now
out there who‘probably kﬁow and can talk about it..

MR. HOLYOAK: Your Honor, this squarely presents the
!I issue of executives expertise in foreign policy and foreign
diplomacy. We understand the concern of the Court of moving
Mr. Ameziane quickly, but that was the same concérn as Jﬁdge
Lamberth. That's why we are moving as gquickly as we can to 1lift
12 that injunction so that we can consider, at very least, Algeria
13 so that we can move him.
i4 THE COURT: Just inform me about that. You've been
15\‘ saying that now since June. I have pleadings in the niddle of
16 June saying we're moving Swiftiy to 1ift the injunction.” Itm
not aware,of any motion, so I really don't feel as though -- I
get aﬁ emergency motion with two hours to go before my stay is
lifted, but if itfé.so impértant to your foreign poliéy to 1lift
the injuﬁction, it would have seemed to me that it would have
been better for ybu to do something about it.

T don't know the effect -- Mr. Dixon, what's the effect of

hat the Supreme Court's done in ggzemba in all of this, if you

What's your position?

MR. DIXON: Your Honor, I think that the relevant

<110>
Bryan A. Wayne, RPR, CRR :

A~ o~ e



‘sé #09-5236  Document #1200277 Filed: 08/06/2009 Page 114 of 166
24

decision is Kivemba II which was decided by the panel of the

court of appeals. That is pending in a petition for rehearing.

The court of appeals, on its own, issued a stay of the mandate.

Thé‘iSSue that the government intends to railse, that is whether
the injunction should_remain in place, is one'that is squarely
priefed and addressed in the court of appeals.

The governmeni‘s filed a motion to govern saying, in
egsence, that the injunction should be dissolved. We have filed
9 ' a motion saying that the injunction should be preserved, and the
0 court of appeals has that. They haven't decided it? and it's
1 appearing to us as if the court of appeals may not decide the
rehearing petition until sometime in the fall, and perhaps do-
13 that in conjunction with whether the Supreme Court accepts cert
4l ‘ in Kiyemba I.

5 OCne of the issues raised in Kiyemba I is whether the

6 detainees are entitled to Fiith Amendment due process rights and
7 other relief, and that will necessarily impact the court of
appeals' consideration in rehearing petitioner. At least,

hat's the way it appéars to us. -

THE COURT: Well, neither of you may know the

MR. DIXON: I can predict that if the government moves

r.-Honor to 1lift the injunction, we will of course

and I think regardless of what happens with what

ecides, the case will be appealed, sit in the court

<111>
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of appeals exaqﬁly where that issue is sitting right now.

So I'm not sure it's going to get ug any further along, and
in any case, as Your Honor pdinted out, there is no motion
pending, and these questions‘aboﬁt the injunction, about
5 Kiyemba II, are not really relevant to the basic fact here, the
5' basic question here and the fact that the.government has
7 presented nothing new since last week to wafrant a different
8 balance of egquities or to merit a different decision.

g It certainly seems to us the government waited till the -
last possible moment to create this cfisis that nbw confronts
11 this court and certainly will confront the court of appeals
later this afternoon, I'm sure. So again, nothing really has.
changed here.
THE COURT: You haven't heard from the court of

,iS appeals yet, have you?
 16 MR. HOLYOAK: Not yet.

THE COURT:  All right. The Court has weighed this
_c§ and thought about it and had hoped that if you were gcing

invoke the powers of the court of appeals it would have been

by now. I feel that specific to this individual -- and I

: Lo get something out in writing as soon as humanly

ew is that this particular individual; the
care such that people already know about it. He

eas, not voluntarily but because you wanted a

' "<112>
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stay, and I agreed that it ought to be stayed because it's a
waste of everyone‘s time. Eut for him to give that up and be in
a worse position than somebody who exercises their habeas
fights, you can'‘t have it bbth'ways. It's just not fair.

And then the fact that other petitioners get to be able to
uge the fact of their being cleared for transfer, but becausge
finally the government comes up with a declaration by Daniel
Fried, this gentleman can't. I think the public, among other
things, this is not classified inférmation. This does not
interferé with your national security interest.

You may have an interest in making sure that fou negotiate
on behalf of as many petitioners as humanly possible, but I have
no specifics about this gentleman, and you're hard pressed to
come up with specifics because you say yvou can't even talk to
Algeria about him. And as far as I know from the status report,
that is the only Country with wﬁom you have ever thought about
putting him anywhere or had disbussions or haven‘t had |
‘discussions, ; don't know what.

But why do people‘in Jﬁdge Walton's case ox in Judge
Sﬁllivan’slcase have benefits that this gentleman doesn't when

he& has Specific places that he has discussed his repatriation
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/hat the'public interest is in your keeping things secret.
hodght the‘whole purpose of what was going on was far more
zngéarency, and.i find that there's a blanket that's being
ctended to %Ooﬁplus detainses. 1It's very porous, based on I'm
;sure what considerations, but there's an inconsistency which
im- unable to find is raéionél. So the --

MR. HOLYOAK: Your Honor, with all due respect, before
“you rule on this, I do believe that given the fact that there
“are distinct conflicting opiniqns by Your Henor and Judge
:Lamberth, at very least the government deserves the opporﬁunity

to exercise our appellate rights.

THE COURT: Well, I did.

MR. HOLYQAK: And by not extending the stay, then we
are deprived of that. That essentially deprives the government
of our ability to go to the appellate court and seek
reconsideration.

THE COURT: It dees not. You've had at least three
calendar dayéQ 'Tﬁe appelliate court is always available. TIt's

amazing how available they.

MR. HOLYOAK: Judge Lamberth, as you can see from the

he: top of it, we got it at 6:51 on the night of

essentially happened yesterday. We acted as
1y possible. I myself can say that I was at the

Qustice until two o'clock in the morning last

L _ <1l4>
an A. Wayne, RPR, CRR
CE1clal Court Remorter



236  Document #1200277  Filed: 08/06/2009 Page 118 of 166
‘ ‘ 28

e all know the time constraints in these cases, but at
, there's harm that's going to be done by the

At least Judge Lamberth has‘accepted that., One
., the chief judge of thié circuit, has found there is harm
Aﬁe U.8. government,

THE COURT: Well --

MR. DIXON: Your Honor has concluded otherwise, and
Zgain, the decision by Chief Judge Lamberﬁh doesn't add anything

:>Eo what Your Honor considered previously. You know, the

government raised the decision by Judge Kessler, so thig

purported split is nothing new.

There is absclutely nothing new here to warrant a different
decisi&n or an extension of tﬁe stay. The government had its
right to go to the court of appeals. Your Honor was very clear
bout that. Your Honor was very clear that the government could
‘ to do that notwithstanding the July 4 holiday, and they

@nft do it. They waited £ill the very last possible moment to

reate the very situation from which they now seek the relief.

MR. HOLYOAK: That's completely untrue. I'm sorxry.

That is completely untrue.

THE COURT: Well, he says that only Judge Lamberth --
find it difficult to think ﬁha& Judge Lamberth is the‘reason
dppealing. Either it is really in your security interest

loes pose a problem specific to this individual, or
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*rankly, I was asked to give a stay, I gave a stay. It wasn't
is long as you wanted, but the court of appeals is availablé.
-Tﬁe motion is deﬁied; and I will issue something in writing as
;oon as I can.

MR. BCLYOCAK: Your Honor, what 1s the time Frame er
that motion?

| MR. BARISH: Your Honor, if we could ask respeétfully,
at what time does your stay expire today?

THE CQBRT: Five o'clock. &And if I don't get anything
in writing, the record here will exist.

THE DIXON: Your Honor, to clarify, at five o'clock,
if there is no étay in the court of appeals, we are free to
disclose the information publicly?

THE COURT: According to my order, you are.
Thank vou.

‘(Proceedings adiourned at 3:30 p.m.)
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CERTIFICATE
I, BRYAN A. WAYNE, Official Court Reporter, certify
that the foregoling pages are a correct transcript from the
record of proceedings in above-entitled matter.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DJAMEL AMEZIANE,
Petitioner,
V. : Civil Action No. 05-cv-0392 (ESH)

BARACK H. OBAMA, :
President of the United States, ef al,,

Respondents.

NOTICE OF APPEAL

NOTICE is hereby given that Respondents Barack H. Obama, President of the
United States, ef al, (i.e., all respondents herein) hereby appeal to the United States Coﬁrt
éf Appeals for the District of Columbia Circuit from the sealed order entered in this
action on the 30th day of June, 2009, (Dkt. No, 2232 ).

/"
i
I
"
I
i
/"
i

1/

<118>



USGRRe 05 -00392-UNd nReeumens 224 Fled 07/OT4299900Pa09 268 222 of 166

Dated: July 7, 2009 . Respectfully submitted,

TONY WEST
Assistant Attorney General
Civil Division

JOSEPH H. HUNT
Branch Director

TERRY M. HENRY
Assistant Branch Director

s/ Dalin R, Holyoak

ANDREW 1. WARDEN

PAUL E. AHERN ,
DANIEL M. BARISH (D.C. Bar No.448263)
DALIN R. HOLYOAK (D.C. Bar No. 485969)
Trial Attorneys

United States Department of Justice

Civil Division, Federal Programs Branch

20 Massachusetts Avenue N.W,

Washington, DC 20530

Tel: (202) 305-8491 -

Fax: (202) 305 2685
Dalin.Holyoak@usdoj.gov

Attorneys for Respondents
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA F l LED
_ ) JUL ~ 8 2009
1 : NANCY MAYE
DJ;WIE; AMEZIANE, i U5, DS NGTON, CLERK
Petitioner, )
)
v. } Civil Action No. 05-392 (ESH)
)
"BARACK OBAMA, et al., ) FILED UNDER SEAL
) .
_ )
~ Respondents. )
' )

MEMORANDUM OPINION AND ORDER -
Before the Court is the govemment’s emergency motion to stay ﬁe Court’s June 30,
2009 Ordet. For the reasohs stated herein as well as those set forth at the hearings on June 30
and July 7, 2009, and in the Court’s June 30, 2069 Order, the government’s motion is DENIED.
PROCEDURAL BACKGROUND |
- On May 21, 2009, the government gave notice that the Guaﬁtanamo Review Task Force
héd completed its review of’ petitioner’s case, and that as a result of that review, petitioner had
been approved for transfer frém Guantapamo Bay to a forsign cbmt}try.i Int its e-mail notification .
to the Court, the government indicated that it had designated petitioner’s clearance status as
“protected information” inl accordance with the protective order governing the Guantanamo
habeas céses. See Protective Order and Procedures for Counsel Access to Detainees at the
United States Navel Base at Guantanamo‘Bay, Cuba, In re Guantanamo Bay Detaifzee Litig.,

Misc. No. 08-442 (TFH) (D.D.C. Sept. 11, 2008) (Dkt. No. 409),

! Accordingly, an administrative stay of petitioner’s habeas case was entered on May 27, 2009.

- <120>
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Three weeks passéd without any motion by the government to designate petitioner’s
clearance status as protected. Ofa June 11, 2009, petitioner filed a mbtion to unseal petitioner’s
clearance status or, in the alternative, for a hearing to address whether to lift the stay in his
habeas case. |

'On June 15, 2009, the government filed an identical motion in twenty-two differgnt
Guantanamo cases, seeking to confirm its protected designation of the government’s approval of
these petitioners for transfer and all related and derivative documents. In addition, .in response fo
the Court’s Order requiring the government to provide a status report detailing the spéciﬁc'steps

~ that have been and are being taken to effectuate petitioner’s transfer, the government filed a

status report on June 23, 2009, indicating the go;\remment’s desire to return petitioner to Aigeﬁa,
although it has vet to even begin discussions with that country ostensibly because of the Ordef‘
entered by Judge Hogan on October 29, 2008, enjoining petitionefs transfer to Algeria.

| On June 30, 2009, the Court heard argument on the issue of whether petitioner’s
clearance for transfer from Guantanamo Bay should be deemed protected. The Court granted
petitioner’s motion to unseal his clearance, denied the government’s cross-motion to designate
his clearance as protected, and issued an Order stating that “petitioner and his counsél may
pﬁbliciy disclose that helhas been approved for transfer from Guantanamo by the Guantanamo
Reviéw Task Force.” See Order (June 30, 2009) (Dict.‘No. 223).

The government orally requested a two-week stay of the Cowrt’s Order in order to seck
relief from the Couﬂ of Appeals. The Court granted that request in part, and stéyed its Order for
oﬁe week so that the government could pursue an appeal. The Court’s Order specified that it -
would stayed only “until the close of business on July 7, 2009 ﬁnIess a stay is entered by the

D.C. Circuit Court of Appeals.” See Order (June 30, 2009) (Dkt. No. 223).
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The government did not immediately appeal the decision. In#tead, it waited until mid-
day on July 7, 2009, the véry date the stay was set fo expire, fo file its appeal. Atorabout 1:30'
a.m. on July 7, the government also filed a motion for an indefinite stay pending resolution of its
appeal, or, alternatively, for another one-week s'tay.2 Petitioner filed an opposition less than two
hours later, and the Court held a hearing at 2:30.p.m.- that same day.

| ANALYSIS

To prevail on a motion for a stay pénding appeél, a party must show: (1) alikelihood of
prevailing on the merits of its appeal; (2) that it will suffer irreparable injury absent the stay; (3)
tﬁat the non-moving party .w_iil not be harmed by the issuance of a stay; aﬁd (4) that the public
interest will be served by a stay. A/ Magaleh v. Gates, _F. Supp. 2d _, 2009 WL 1528847, *3
(D.D.C. June 1, 2009) {(citing United States v. Philip Morris, Inc., 314 F3d 612,617 O.C. Cir,
2003)). |

The Court has already considered and rejected the government’s arguments to protect
pétitioner’s clearance status. For those reasons, and for the reasons stated below, the Court
'coﬁcludes that the government is not likely to prevail on.appeal, the government has not shown
irreparable injury, the stay will further pfeju'dicé this detainee’s abilify to be released from
detention at Guantanamo Bay, and the pubiic has an interest in having access to this information
in this case. It therefore again denies the government’s réquest for an additional stay.

“Tt is the court, not the Governmént, that has discretion to seal a judicial record; which
the public ordinarily has thé right fo inspect lan’d copy. Therefore, insofar as a party seeks to file

with the court nonclassified information the Government believes should be ‘protécted,’ the

? The government has failed to provide a convincing reason as to why it waited a full seven days
before filing its appeal. See D.C. Circuit Handbook of Practice and Internal Procedures 32 (2009)
{“Where counse] or a party gives only a vague or general explanation as to why [an “emergency
motion”] was not filed at least 7 calendar days before the date of the requested court action, the Court
may conclude that expedited consideration of the motion is unwarranted.”),

<122>
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Governiment must give the court a basis for withholding it from public view.” Bismullah v.
Gates, 501 F.3d 178, 188 (D.C. Cir. 2007). The government has no power to ﬁnilaterally
designate information as protected. See Mem. Op. at 2, In re Guantanamo Bay Detainee Litig.,
Misc. No. 08-442 (TFH) (D.D.C. June 1, 2009) (Dkt. No. 1780) (“[T]he Protective Order permits
‘the government fo ask the Court to designate unclassified information as ‘protected,’ théreﬁy
- shielding such information from the public.”) (emphaéis added).

Péragraph 34 of the protective order governing the Guantanamo Bay habeas cases
requires the govemmeﬁt to notify habeas counsel if it seeks to designate" information as
protected. If the parties cannot agree — as is the case here — then the government is required fo
file a motion asking thé Couft to order the designation. See Protective Order and Procedures for
Counsel Access to Detainees at the United States Navel Base at Guantanamo Bay, Cuba, In fe
Guantanamo Bay Detainee Litig., Misc. No. 08-442 (TFH) (D.D.C. Sept. 11, 2008) (Dkt. No.
409). |

In making deteﬁninations .rcgardi'rzg protected designations, the Court is mi.ndful that the
judiciary may not involve itself in matters left solely within the province of the executive. See
El-Shifa Pharmacuetical Industries Co. v. United States, 559 F.3d 578, 582 (D.C. Cir. 2009)
(“The province of the couﬁ is, solely, to decide on the rights of individuals, not to enquire how
the executive, or executive ofﬁcers, perform duties in which they have a discretion.”) (quoting
Marﬁury V. Madiso'n,ls U S. (1 Cranch) 137, 170 (1803)). 1tis, however, the judiciary’s duty to
decide whether unclassified ,informatian‘ should be protected based on a careful consideration of
the specific circumstances and unique facts presented by each case. In &oing S0, ‘the Court
recognizes that ;‘public access plays a significant positive role in the functioning” of habeas

prbcecdings. Mem. Opin. at 14, In re Guantanamo Bay Detainee Litig., Misc. No. 08-442 (TFH)
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(D.D.C. June 1, 2009) (“Opening the iudicial process ensures actual fairness as well .as the.
| ﬁppearance of fairness.”).

‘The government’s rationale for protecting petitioner’s clearance status is riddled with
contradictions. On one hand; the government argues that release of petitioner’s clearance status
would lead to widespread release of the clearance status of all detamees which would in turn
frustrate the government’s diplomatic efforts. Yet, the government has prevxously perrmtted the
fact that a petitioner has been cleared for fransfer fo be public without apparent concern for its
global impact. For example, in Batarfi et al. v.-Gates, Civ. No. 05-409 (EGS), the govémmeﬁt
released the petitioner’s clearance status to tﬁe public — a fact which was subsequently noted in
unsealed orders by the court. See, é.g., ‘Order (Mar. 30, 2009) (EGS) (“Petitioner has been
approved for transfer from Guantanamo Bay.”). In Omer and Yoyej v. Obama et al., Civ. No.
05-2386 (RBW),l Judge Walton issued a decision denying the government’s request to protect .the
fact that the petitidners have been approved for transfer, but the government chose not to appeal
that decision. See, e.g.,, Order (June 4, 2009) (RBW). Notably, one of those petitioners is an
Algerian,

Moreover, when a petitioner held at Guantanamo Bay is granted habeas relief, that
iﬁformation immediately b.ecofnes public. There is no rational distinétion be;twe@n the public
disclosure of court decisions ordering the release of the detainee and the public disclosure of
transfer clearance notices. Petitioner’s case was stayed because of the government's decision to
clear him fér transfer, and the public has an interest in understanding why petitioner’s habeas
case is not proceeding promptly, as required by B&umedz’ene v. Bush, 128 8. Ct. 2229, 2275

-(2008) (“The detainees in these cases are entitled to a prompt habeas corpus hearing.”). There is

no practical reason to keep clearance approval secret from the public simply becanse it has been
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: g‘gnted By the government instead of the Court, nor should petitioner potentially be put in a
;vorse poéition by being cleared for transfer than by having an ‘adjudication of his habeas case.

This Court has alrcady conducted a fact-based inguiry to determine whether the |
inforrﬁation sought to be protected is supported by specific and valid reasons, and the Court must
again reject the government’s attempt to file an identical motion and generalized declarations in
twenty-two cases that fails to address any of the specific factors related to petitigmer,‘s individual
circumstances. As the D.C. Circuit admonished in Parhat v. Gate.g, the government cannot rely
“solely on spare, generic assertions of the need to protect information.” 532 F.3d 834, 852-53
(D.C. Cir. 2008). Despite this admonition, the government provides no specificity as to why
Ameziane’s cleared stafus must be protected or why his counsel should be plrohibited from using
the information to advocate for his resettlement to other countries. Without “an explanation
tailored to the specific information at iss'uéf’ this Court has “no way to determine whether
[Ameziane's transfer clearance] warrants protection — other than to accept the government’s own
designation,” which would usurp the Court’s dis_cretion to seal a judicial record. Parhat, 532
F.3d at 853.

In addition, petitioner will be prejudiced by the nondisclosure his clearance status.
Petitioner has been imprisoned at Guantaname for more than seven years. His counsel is
currently engaged in resetflement discussions with two potential host countries, including the
country where family ﬁxembe:s live and where petitioner previously lived. Both countries have

. expressed an interest in whether petitioner hés been cleared for transfer. Notice o’f petitioner’s
transfer clearance would likely advance those discussions and secure a more speedy release of
petitioner. Moreover, petitioner’s habeas case has been stayed on account of his transfer

clearance, and it would be unfair if he were in a worse position to advocate for his resettlement
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‘to foreign countﬁes than if his habeas case had proceeded and he was ordered released by this
Court,
Nor is the Court convinced by the government’s specuiativ.e and conclusory arguments

- that the release of p'etiﬁoner’_s clearance status would cause significant harm to the interests of
the government, If disclosure of the clearance decisions constituted a security threat, then the
gdverﬁment could have designated that information as classified, which, of course, it did not.”
Moreover, protecting petitioner’s clearance status will do little to prevent petitioner’s counsel -
from soliciting other countries to acéept him Because, as the govemnént admits, petitioner’s.
counsel is free to communicate directly with foreign governments to advocate for his
resettlement irrespective of this Court’s June 30, 2009 Order.

Most importantly, the record demonstrates that protectiﬁg petitioner’s clearance status
would serve little purpose Because that information has. already been made public. .As counsel
indicated, both the Red Cross and petitioner’s brother in Canada are already aware that petitioner
has been cleared for transfer. The fact that the information is already in the public domain
counsels against protection. See, e.g., Cotfone v. Reno, 193 F.3d 550, 554 (D.C. Cir. 1999)
(“[M]aterials normally immunized from disclosure under FOIA lose their protective cloak once
d,isélosed and preservéd in 8 permanent public recordr.”)

Finally, permitting the goveﬁnnent to take additional time to pursue its appeal would be
conﬁmy to the Supreme Court's directive that “the costs of delay can no longer be bome by

those whio are held in custody,” see Boumediene v. Bush, 128 S, Ct. 2229, 2275 (2008) (“The

? The Executive has “authority.to classify and control access to information bearing on national
security,” and the Supreme Court has stated that “the protection of classified information must be
committed to the broad discretion of the agency responsible, and this must include broad discretion
to determine who may have access to it.”” Dep 't of the Navy v. Egan, 484 U.8, 518, 527 (1988); see
also Fitzgibbon.v. Cent. Intelligence Agency, 911 F.2d 755, 762 (D.C..Cir. 1990). The government
has determined petitioner’s clearance status does not need to be classified.
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‘detainees in these cases are entitled to a prompt habeas corpus hearing.”), especially given the
lack of any compelling reason for the government’s delay in seéking an appeal; In this regard,
the government claims that Judge Lamberth’s ‘July 2, 2009 decision in Mattan v. Obama et a{.,
Civ. No. 09-745 (RCL), granting the government’s motion for protected designation, was the
reason for its delay. This argument cannot withstand scrutiny. First, Judge Lamberth issued his
ruling on July 2. Second, his decision did .not, as argued by the government, create a new split
among the district judges since Judge Kessler had issued a similar decision weeks earlier, which
the government could have relied upon in its appeal. Moreover, the different decisions arose not
from “serious legal questions,” as the government asserts, but from unique factual circumstances
that distinguish the instant case from Judge Lamberth’s. Here, pétitienér’s clearance status has
already been publicly disclosed both to a family member and to a nonprofit organization;
petitioner’s counsel is engaged in serious discussions with two potential host countries who have
requested notice of his clearance; and petitioner’s summary judgment motion had already been
decided and his habeas case was moving swiftly to a full-blown merits hearing before it was |
stayed on account of the government’s transfer decision. -

The government waited more than three weeks before it filed its motion in support of
protected designation, and then it waited a full week before filing its appeal of the Court’s June

| 30, 2009 decision denying that motion. The Court previously provided the government the relief
that it seeks here — a temporary stay to allow the government to seek further relief from the Court
of Appeals — but the government failed to take advantage of that Order. There is no reason for

this Court to grant an additional stay.
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‘CONCLUSION

For the foregoirig reasons, the Court denies the government’s request for a stay of the

June 30, 2009 Order.

ELLEN SEGAL HUVELLE |
United States District Judge

DATE: July8, 2009
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' DECLARATION OF SANDRA L. HODGKINSON

T, 'Sa“ﬁ”drhi. ‘Heﬂﬁkinson, pursuant fo 28U8.C. § "1‘7’4’6'; 'h'ét"ehy dedlafe‘and*say"as Tollows:
| 1.~ Tam the Deputy Assistant Secretary of Defense for Detaines Affaips in the |
Department of Defense (“DoD”). My office is erganized under the office of the Under Secretary
of Defense for Pelicy. The Office of Detainee Affairs, which T supervise, is responsible for
provrdmg policy advice to the Under Seoretary of Defense on matters regarding detainees in
DOD control, I have served in this position since Iuiy 9, 2007, The statements in paragraphs 3
through 8 of this Declaration provide a general overview of the process of transferring detainees
in DpD control ;ﬂ the United States Naval Base af Guantanamo Bay, Cuba (“GTMO”), to the
‘c“ontro% of a foreign government. These stateniﬁqts are not intended to be an exhaustive
- description of ll of the steps that might be undertaken in particular cases,‘ buf rather they reﬁect |
United Srafss"policy and practices with respect to transfers of detainees from GTMO I ﬁlake
this declaration based upon my personal knowledge and upon information made available to me
in the performance of my official duties. |

2. One of DoD)’s current missions is to use.all necessary and appropriate fdrcg ﬁé defeat

the al Qaeda terrorist network and its supporté;s. In tfmi course of that carﬁpai-gn - which remains v
onéaing ~the United States and its allies have captured thousands of individuals overseas;
virtually all of whom are foreign nationals.. Through a screening and evaluation process, DoD
determines whether the individuals should be detained during the conflict as’enemy combatants.

As of July 2, 2008, approximately 265 foreign nationals are being held by DoD at GTMO.
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3. 1t is lawful and apprgpriate for DoD to detain enemy combatanS aslong as hostiiit.ics
are ongoing. Nonetheless; DoD has no interest in detaining enemy éombatants longer than
necesg‘ary; Accordingly, Dol conducts reguiar _reviewé of GTMO detainees who have been
dejzemine_d to be eneny combatants but have not been referred to rpiiitary cem‘mission or
previously cleared for transfer or release to determine whether continued detention is warranted
based on factors such as Whether the detainee continues fo pose a threat fo the United Btates and
its allies. Where continued detention is deemed no lenger necessary, a.detainee may be
transferred 1o the control of another government for release, Furthermore, theoUnitcd Sfatﬁs also

| transfers GTMO detainees, under appropriate circumstances, to the control of other g{);iamments
wh‘en those governments are willing to accept responsibility for ensuring, consistent with their
laws, that the detainees will not contiﬁue— to pose a threat to the United Stétes and its #Ilies. Once
transferred, detainees maﬁf be subject fo detention, fnvestigation, and/or prosecution if
appropriate under the receiving couniry’s laws. Such governments gan include the government -
of a detainee’s home country, or a country other than the deta:inee’s home country, including a

. country that may have a law enforcement, prosecution, or other interest in the detainee.

4, Since 2002, approximately 500 detainees have departed Guantaﬂamo 'for other
countries including Albénia, Algeria, Afghanistan, Australia, Banglad;sh, Bahfaén, Belgium,
Denmark, Egypr,-France, Germany, Iran, Iraq, Jordan, Kuwait, Libya, Maldives, Mauritaﬁia,'
Meoroceo, Pakistan, Russia, Saudi Arabia, Spain, Sweden, St_xdan, Tajikistan, Tunisia, Turkey,
Uganda, the United Kingdom, and Yemen. |

5. When the DoD transfers GTMO detainees to the control of other governments, the
DoD does so after dialogue with the receiving government, Such dialogue may be initiated by
the receiving government or m-ay be initiated by the United States. Unless a tranéfer istobea
transfer for release; a purpose of the dialogue is to ascertain or establish what measures the
receiving government intlends to take pursuant to its own domestic laws and independent
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| determinations that WilI'ens;ure that the detainee will not pose a continuing threat to the United
States and its allies. in all CaSes of ' transfer, the detainee is transferred entirely to the custedy and |
control of the other government, and. once transferred, is no longer in the custody and gontrol of
the Q‘nited States; the iridiv-idué}l ié detéined, ifat 'ali., by the foreign government pursuant to its
own laws and not on behalf of the United States. When detainees are transferred to the custody
or control of their héme gcvc_amments, it is frequently the case that the home government takes
.thc'detainee in{o its custody, at least for an initial period, Tn some cases, the home government
has subsequcntly're;leascd the detainee, sometimes after a period of questioning or investigation,
while in other cases, the detainees have remainé.d .in confinement or subject to other restrictions
in their home cou;xtries for various reasons based on the determinations and laws of the home
govermment, Of the GTMO detainees wfxo have been transferred by the DoD 1o the control of
their home countries, most have Subsé:quently beén released from detention.

| 6. Once a DoD transfer of a GTMO detainee is proposed, the views_ of -interested,United
States Government ageﬁcies'are considéred. For such a transfer, it is the policy of the United
Stafgs, consigtent with the approach taken by the United States in implementing the Convention
Against Torture and Other Cruel, Inhuman or ﬁegrading Treatment or Punishx’nent,l not to
repatriate or transfer individuals to other qoﬁn’fries where it believes it is more likely than not that
they will t;e tortured. Thcrefore; if a transfer is deemed appropriate, a process is undertaken,
involving the Department of State, in which appropriate assurances regarding the detainee’s
tre'atn?ent are sought from the country to whom the transfer of the detainee is proposed. The
Declaration of Clint Williamson dated July 7, 2608, accurately and completely describes that

process to the best of my knowledge and belief.
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7. The vitimate decision 1o temafer 2 dstainee to the conteol of anofher :govemmgﬁt 15

woede with the nvolvement of senior -Uni:ed--Staies Govemment officidls, The Smet-a;y of

| Dafensa or his designee u!ﬁmately a.pproVes transfcrs‘ Dostslons on wangfors.aro madeona

l '. _ -case»-bynoase basis, takuxg mta anummt thehparﬂcaiax ciroumstances of m@ ﬁ;wa“sf;;, th; ga;nﬁ'f,

| | and the detaime.mgamgﬁ,.as wall as any assueanees recelved from the recelving govamment,
If a'. casewezs to arise In which the assurances obtained from the recetving gevermment were ok
sufficiont when balanced ageinst ireatment comoerns, the United, States wenld not transfor a
defainee to-the control ot'-lha-t ‘government u#lgss the concerns were satisTactorily resalved,
Circumstances heve arisen in the past wheze the Department of Defenss slected not 4o tpansfer
detainess to thelr country of origin beopuse of torture congems,

8, TheExecutlve Branchis best aituated to maks deoisions regarding transfers of
detainees, 29 noted in the Deolaxetion of Clint Williamson. Requiring the United States 1o
disclose information unilaterally about proposed wansfers and negotiations outside of appmpriate'
~ executive branéh agencies could adversely affect the relauonsh;p of the United Stases mth otfier

countries and xmpedez otr cotintry’s ability to obtain vital co::pera!mn from concerned
govérmmments with respeet to military, }aw.anforcemem, and Intellipence eﬁorts, inshuding with
respect to our joint efforts in the war onterrorlsm, Judicial review, im:iudmg the pass{ble

o nvcﬁugn;g‘& decisions to transfer and dclays"z;; transfers voozsioned by 1 by raview. and pcgzible

appealy, could lead to similar harm,

1 declare urider penaity of petjury that the foregoing is thue and correct.
Executed on July G , 2008, A ‘
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- EXHIBIT 7
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1, Clint Wi‘llimscn,‘.pursuant 10 28 U.S.C.'§ 1746, hereby declare and say as folows:
1. T'am the Ambassador-ai-Large for War Crimes Issues and ha;zs supervisedthe

.-ﬁlﬁiﬁrfaﬁ.@ms@ﬁthe'ppalWam -@:ﬁSi;&te:@‘faﬁee;afm'arﬂxrim@s»Issues&@S/JMQI.)..si@ga@m%m,uzmﬁ. .
In that capaéity 1 advise the Secretary of Siate direct-iy and formulate U.8. pﬁ-ﬁ(}y TespoRses o
gerious vio‘latiéns of international hymanitarian law cémmitted in areas of c@ﬁiii_@t-'ﬁhmughaut- the
werld, As the President’s envoy, I trave] worldwide and engage foreign govemment leatiers-and
international organizations fo build: bilateral and internatiohal support for 1.8, policips.velated to

. acepuntability for atrocities committed in armed confliots and otber violations of itemtional
humaritarian law, Following September 11, 2001, S/WCI was assigned the additional role of
maintaining a diplomatic dialogue with foreign govemmeﬁts whose naﬁouals have been cap’mgﬁ
in connection with the.armed conflict with the Taliban and al Qaeda and whe are detained at the |
U.s. Névai Base at Guantanamo Bay, Cuba. The following statements provide a general
oyerview of the Department of State role in carrying out United States poligy_;n{i;ti} respect to the
transfer to foreign governments of detainees held by the Department of Defense at Guantanamo -
Bay and tﬁe,-process that "is followed to ensure that any internationel obligatiens and United |
States policies are properly implemented. These statements are not inténded to be an exhaustive
desoription of all of the steps that might be undertaken in any particular case, but do reflect

| United States policy and practices with respect to transfers from Guantanamo. Imake these
statemerits‘based upon my personal knowledge and upon inform?,tion made a;\rz;il-ablc to %ne in the
performance of my official duties.

2. The United States has no interest in detaining enemy combatants longer than

necessary. While acting in accordance with the President’s stated objective of moving toward
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2

the-day #Jhen we can eventually close. the detention i:aci_lity at Guantanamo Bay, the U.8,
Government’s paramount gedl is to ensure, to the maximum extent reasonably possibtle, that

- -ﬁmﬁfeging ! 'detairi'eg -&utoﬂi:&-@m@mmantwbmzd%px‘iar—te~the~cessaﬁém*&‘ﬁhﬁ&fﬂiﬁfﬁsdwﬂl :
not inorease the risk qf further attacks on the United States or its allies. The Seorstary of
Defense, or his designes, is generdlly responsible for approving the ttansfer of dstainees from
Trepartment of Defense coritrol al‘ G‘{uantﬁnamo Bay 1o other govermnants either '&?#ﬁ‘ieass-'er’-for
posiible detenfion, investigation, prosecution or other control measures, as-appropiiate. Gnaan
ongeing basis, the D@ﬁartmento"f Defense reviews the continued detention ofeach 'inﬁi&iﬂﬂai it
holds af Guantanamo Bay Naval Base, Cuba. Since 2002, appmximateiy."a'ﬂ{} detaineoshiave
departed Guant_anamo for other countries including Albania, Afghaniétan, Algeria, Ausiralia,
Bar_xgladesp, Bahrain, Be},gimﬁ, Denmark, Egypt, Ffsncc_a, Germany, Iran, Iraq, Jordan, Ku-wﬁit,
Lib_&a, Maldives, Mauritania, Moroceo, Pakistan, Russia, Saudi Arabia, Spain, Sweden, Sudan,
Tajékistan, Tunisia, Uganda, the United Kingdom, and Yemen. '

3. The Department of Defense consults with appropriéte United States Government
agencies, inclgd'm g the Department of State, bcfore‘detcrmining whether to transfer particular
individuals. Detainees have been transferreﬂ for release when it was dafcénninéd that they do not
meet the criteria of enemy combatants or no longer pose a continuing threat to the U.S, security
interests. Detainees have been transferred to the control of their governments of nationality for
possible detention, investigation, prosccuﬁon or control, as appropriate, When nthose goveraments
were willing to accept requﬁsibﬂity for ensﬁring, consistent with their laws, that the detainees

. will not continue to pose a thieat to the United Staies and {ts allies. A detainee may be

considered for transfer to a country other then his country of nationality, such as in
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3
‘ ci;'cumstances where that country requests transfer of the detainee for purposes of criminal
présccution orin situations_ where humane .ﬁ'éatment concerns prevent the transfer of th;: defainee
1o his country of nationality. , - |

| 4. Of particnldr conéem to the Department of State in making recommendations on .
tfansfers is‘the guestion of whémer the féreign govemment concerned will treat the detaines
humanely, in-a manﬁer éonsistcnt with its international obligations, and will not perseouts the
individual on the basis of his race, religion, nationality, membership in a social -gmuja,'gr
political opinien. The Departrment is paztticulérly mindful of the 1or-£gst-_andiri,g policy of the
United States not to transfer a person to a country if it determnines that itis more likely than not

 that the person will be tofmlred or, in appropriate cases, that the pc;,;'soﬁ has a well-founded fear
of persecution and would not be disqualified from jacrsecution pmte‘ctién on criminal- or
security-related grounds. This policy is consistent with the approach taken by the United States
in implementing the Convention Against Torture and other Cruel, Inthwman or Dagi:adin_g
Treatment or Punishment and the Protocol Relating to the Status of Réﬁzgees. The Department
of State works closely with the Department of Defense and relevant agencies to advise on the
likelihood of persecution or tortﬁre in a given country and the adequacy and credibility of
assurances obtained from a-pariiculaf foreign government prior to any transfer,

5. The Depamsnt of State generally has responsibility to communicate.on fransfer-
related matters as between the United Statc;s and foreign governments. The Department of State
receives requests from foreign governments for the transfer of detainees and forwards éuch
requests to the Depart-mézit of Defense for coordination with appropriate Departments and

agencies of the United States Government. The Department of State also communicates
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: #ee;-uests ﬁ‘omltheUnited Statgs to foreign governmients to accept the transfer of ':their‘nationél‘s.
In ¢ases where ‘épproved detainees cannot be transferred to their commtries of nationality because |
of humane treatmernt concerns, ﬂxé-’ﬂe;’)a’rhneﬁi*cﬁtate commumnicates with-foretg-
governments to explore third«coun&y reseiflement possibilities. More than 60 woumtries have
been appr@aphed to daite with respect to various detainees i%.rho fall within this catégor;}g, and the
omdy country where the U.S. Government has had success in raséttlin'g detainees with ﬁ-e prior
legal ties to that conntiy is Albania, | |

6. Onee the Department of Defense has approved a transfer from Guantaname B@y and

requests the assistance of the Department of Btate, my office would facilitate transfer discussions
with the foreign government concerned or, where repatriation is not an available option because
of humane treatment ooncemslor for other reasons, .Wiﬁ’ third countries where reseftlement might
be- appropriate. The primary purpose of these discussions _is fo 1earn what measures the’reccivi.ng
government is likely to "cake to enguire-that the detainee Will not pose a continuing threat to the
United States or its allies and to obtain ;ppro_priate transfer assurances. My office seeks
assurances that the United States Government considers necessary and apprbpriate‘fer the
country in question. Among the assurances sought in every transfer case in which ¢ontinued

“detention or other security measures by the government concafned are foreseen is the assuraﬁce
of humane freatment and treatment in acco'rdaxicg with the iz_ltemaﬁohal gbligatieas of the forai@
government accepting transfer. The Department of Sfaﬁe considers whether the State in guestion
is party to the relevant treaties, such as the Convention Agains‘t Tortu;e gnd Other Cruel, |
Inhuman or Degrading Treatment or Punishment, and ensures that assurances are taflored

accordingly if the State concerned is not a party or other circumstances warrant,
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7. Decisions with respect to Guantanamo éetaiheeé-.are made on a case-by-cage basis,
taking into accdunt the part:mular circumstarces of the-ﬁapsfér, the country, the individual
-@ansemed,-iand-.any GONCens zagaid:ing:mx:tm:g-or persgcutionthat.may arise,
Rebérﬁmendaﬁons by the Department of State are decided at senior levels through a process |
inwlﬁiﬁg Department officials most familiar with international legal séand«ards and eblgations
- and .tthé conditions in the countries concerned. Within theDep;rtment of State, my offioe,
together with the Office of the Legal Adviser, the Bureau of Derﬁocraéy, Human Rights, and
Laber, and the relevant regional bureau, nonnﬁlly evalyate forsign government -assuﬁames in
tight of the circumstances of the individual concerned, and, if deemed appropriate, brief the
Secretary or other Department Principals before finalizing the position of the Department of |
State. The views of the Bm"eau of Democracy, Hurﬁan Rights, énd Labor, which drafis the 1.8,

Govemnment’s annual Human Rights Reports,’ and of ihe relevant regional bureau, country .dasl_c,_

or U.S'. Embassy are impertant m evaluating forei gn government assurances and any individual
fear of persecution or torture cIaifns, because they are knowledgeable dbout matters such as
hum;m rights, prison cohditions, and prisoners” access to counsel, in.general and as they may
apply to Japarti_cular case in the foreign country concerned, as well as particular infonnz;ttimﬁ
abont the entity or individual that is offering the assurance in any partidular case and relevant
baokg,roﬁnd about any allegations of mistreatment that may have surfaced in connection with

past transfers to the country in question.

! The Human nghts Re,por%s are the official State Departmem reports to Congress on human rights conditions in
individual countries for a given year as mandated by law (sections 116(d) and 502(b) of the Foreign Assistance Act
of 1961, as amended, and section 505(0) of the Trade Act 0 1974, as amended)
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8. The essential question in evaluating foreign government assurances relating to humane

treatment is whether, taking into account these assurances and the totality of ether-relevant

famentof

-f,a’stam-re&lmiﬁg&o—'fshel‘inéiv-idualnané»:ﬁhe-g@vammentai&a question, the-compstent-H pat]
State officials believe it is‘ morg likely than not that the indiv';dual will be tortured in the country

" fo which he is being trangferred. In 'détenni-niﬁg Whether itis ‘.‘mars likely than not" that an
ndividual would betortured, the United States takes into aceount the treatment the individnalis
likely fo receive ypon transfer, including, intgr' alia, the expressed commitments of effividls

| from the foreign government accepting fransfer. When evaluating the adequacy efany
agsyrances, Depariment officials consider the identify, pésition., or other information concerning
the official relaying the assurances, and political or legal developments in the fergign country
concerned that would provide context for the assurances prdvid.ed.' Department officials may
also consider U.S. diplomatic relations with the country c'dncemed whenievaluazing assurances,
Forinstance, Department officials may make a judgment regarding foreign ‘government’s
incentives and capacities to fulfill its assurances o the United States, including the importance to
the government concerned of maintaining geod relations aﬁd cooperation with the United States.
In an appropriate case, the Department of State may also consider seeking the foreign
govemment’s assurance of access by govermmental or non-governmental entities in the country
concerned to menitor the condition of an individual returned to tﬁat country, or of U.S.
Government access to the individual for such purposes. In instances in which the United States
transfers an individual subject to assurauces, it would pursue any credible report and take
appropriate action if it had feasoﬁ to believe that thqse assurances would not be, or had not been,

honored. In an instance in which specific concerns about the treatment an individual may
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7
~1€.e.c—:gi_vé‘ cannot be resolved satisfactorily, we have in the.pastand wowld in the ﬁ?;_mgamecmn;mmd
agpinst-ransfer, consistent with the United Statespolicy.
T g 'I’he Department*a‘fState’ sability to seek*andnbtam*&ssuraﬁcesﬁmm-afwexga

- govermment depends in part on the il}gpaﬁmgnt’s.abﬁgty to treat its dealfitgs Wi&%’ffﬂﬁ'ﬂ'—‘fﬁ?ﬂgﬂ
gevemment with discretion. Copsistent with the diplamatic sensitivities fhatsurbatt the
Department’s m?rmnunicatians with foreign governments conceming ailggations relafing to
.t@;;g;i.;?ga, the Department of Stata does not unilatcrally ma_ké public the sﬁa’&iﬁ'mgmfa:‘m}zwr
otbier precantionary measures obigined in order to avoid the chilling effocts cfmakingsuch
discussions public and the pass'ibl_,e d‘&mége to our ability to conduct fareign #¢lations. s:eiéking
3srsura,nces may be seen as raising questions about ihe Tequesting State’s instifutions.or
commitment to the rule of law, even in cases where' the assurances ére.soughtute highlight the
issue fér the ceuntry'concémed and satisiﬁf the Dep’artment' that the .doua‘try is aware:df'the
congerng-raised.and isin a pesition to undertake a a.omiﬁn.ent,.nfhmnana“mqatmﬁnmf 2
pﬁrﬁculax individuai. There also may be circumstances whére it may be impertant to protect
sources of information (sﬁch as sources within a foreign government) abeut‘a_gover;xmant’s
willingness or capability to abide by assurances conceniing hurnane treattnent or relevant
international obligations.

10. If the Department were required to disclose outside appropriate Executive branch
channels ifs communications with a forcigﬁ government relating to partionlar mistreatment or
. tortufa concerns, that government, as well as .ofhcr governments, would likely be reluctart in the
fﬁture to communicate frankly with the United States concerning such issues. Iknow from

experience that the delicate diplomatic exchange that is often required in these contexts cannot |
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8
ooonr effectively except in a coﬁﬁd&n&gl. setting, Later w{iaw in a public forum. 6fthe
}?)Q;ﬁamnent’s fealings with a particular foréign government rggardi.ng transfgr matters woild
. ﬁéﬁﬁﬁ’ﬂay mamme our'a"t;i‘lity 'tb;inmﬁfgffaﬁﬁrﬁﬁe‘gaﬁons ‘cfmi’stfeahﬁétft'oriaﬁﬁafé“tmmmaﬁa‘--
pur“_asteﬁtion and $o reach acceptable ;aee@méﬁ-atiéns with other governments:to -atddgeSs:jshgse
© important co#cex;xas, |
| - 11. The Department’s recommendation eencerning transfer telies heavily onthe fats a.nd
an&l;g@sess provided by various offices wmhm the Department, including its Enilyasstes.
Cpia‘ﬁdenﬁaliw is often ¢ssential 10 ensure that -th's advice and analysis providédiy these offices
areuseful and informative for the decision-maler. If those offices are expecteli-to:proville candid
| |ax_1d useful assessments, they normally need to know that their reports will net Jaterbe pubilicky
disn!@ssd of brought to the attentién of officials and othersin the foreign States with which they
deél on a regular basis, Such disclosure could chill important sources of information and could
| interfore with the ability of our foreign relation'_s.@.ersonncl to interact effectively with.foreign
State officials, |
| 12. The Executive Branch, and m partieulaf the Depariment of State, has the tools fo
obtain and evaluate assurances of humane treatrnéﬁt, to make recommendations dbout w’he‘t—her‘ .
transfers can be made consistent with UE. ,géverﬁment policy on humane treatment, and where
appropriate to follow up with réceiving governments on compliance with t—hose.assxixanws,' The
‘Dépa:tment of State has used these tools in'the past to facilitate fransfers in a responsible manner
that comports with fhe-policies described herein. The judicial review of the dipiomatic dialogue
between the U.S. Government and other governments coneéming the terms of transfer, or of the

ulﬁma-tga decision to effect s transfer to a given couniry, risks undermining the.ability of the U.S
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9
Gévarmherit to speak witﬁ oné voice on Guantanamo transfer issues, This is ;miﬁoai«as v;re |
continue to seek a reduction in the mumber of detainess in the Guantanamo detention facility and
riove foward-the day whehthe facility van Ve glossd 'zilfq'getliar,

I declare under the penalty of perjury that the foregoing is true and correct,

Executed on July 7, 2008,

Clint Williamson
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DECLARATION OF DANIBL FRIED

1, Peanie] Fried, pursuant:to 28 U:S8.C. § 17486, howshby declare-and say as f@ﬁ@mﬁ: |

1. Thave been the Spedidl Brvoy-for the'Closure of the Guantanawp Bay Detention
Bacility Siﬁae“aécémm'g‘m‘}*'&pp@dﬁmﬁﬁ anWy 15, 2009, 'In my-eapacity aa*ﬁp&&tﬂl%méy 1
angage in diplomatic diaa;l.;ague'wi;h foreign povernments concerming the mpnﬁ‘iaati@n andior
resetflement of individuals who are detdined at the U.8. detention facility at Gﬁt}fiﬂtanmm Bay,
Cuba. My position was established in order fo intensify diplomatic efforts to amsnge for the
.mpanziatian or resettiement of individuals approved for such disposition unﬁar the review
p:;a'-wéiuzesastaﬁlishad by Executive Order 13,492, which was signed by President Olana on
Janvary ..22,' 2009. Prior to sceepting this appointment, T was the Department of'Btale’s Assistant
Ss@réiary for European and Eurasian Affairs from M&y, 2695*5&3(, 2009 and-the Spesial
Assistant to the President and NSC Senior Directer for European and Burasian Affairs "fm}m>
January, 2001-May-2005. 1alse served as Ambessador to Peland from 1997-2600 and prior to
théhin vé,x:iczps posis at the'State Department, at overseas pests, and at the NSC startipg in 1977.
This declaration is submitted in s@pmr_t of the Government’s mofion to vacate the_iaé&mmtions
ﬁamin,-g the Government fiom repatriating six Algerian nationals - Nabﬂ Hﬂﬁéﬁﬁ&b (ESN 2383;
Motei Saib (I8N 288);-Ahmad Belbacha (ISN 290); Diemel Ameziane (J8N 310); Farhi ‘Saegd
bin Mohémméd (ISN 311); Abdul Aziz Naji {ISN 744) - to Algeria. For thﬂ regsons disoussed
below, the injunction in this-case places an inappropriate obstacle in the way of U.S. Government
* diplomatic efforts aimed at transferring these detainecs 1o their country of natiomality,
2. As Special Envoy, my primary task is to implement the mission set forth inExecntive |

 Order 13,492 of finding dispositions for individuals who are approved for repatriation or
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2
resettloment jra manmer that is-consistent with the nafional seeyrity aﬂﬁ ﬁem@ﬂﬁcy interests
- pfthe United States, apd-that will allow the U8, Gfmmmen; 16 .a,ashicw the.closure of the

' Gupnmnamo Bay Detention Fac{hty as seon as prastwabic aﬁd Anany. ewent not ia’ser ﬂaan

it e S .

Japuary 22, 2@10 In this task I am guzﬁed by the U.8. Govemmexzt 5 palicies- wﬂh Tespect to
post-transfer sq:cunty and past«-ttansfar bamane treatment, mcluﬂmg the peligy thet the 1.8,
Govetnment will nettransfer iridividuals to-countries where it hes determined that they.are more
likely thannot to be i@ﬁtmﬁ‘ |

| 3 Threugh the application of these policies, the Department.of Huate ias.assensct, on the
basts of avallable inforration and in acoprdance witb the proceduzes pet forth in -ﬁmév—attacimd
declaration of Amﬁassador Clint " Williamsen,' that the six Mﬁgéﬁian detainees referenced &héve
oan be repatriaied to their country of nationality comsistent with our policies on pest-tansfer
humane treatment. 1n making this dete.rmimation, the Department of Btate has taken inte account
thut the Umtcd States Government has, from July 2008 to the present, .’cransfe_rrerd eight defainees
to the exclusive custody and control of the Government of Algeria ﬁnd we have received no
credible alle gaiicms 1o suggest that the Government of .Aigaria' has treated any of these
individuals in a anner inconsistent with its i;abligszti(ms under the Convention Against Torture
and other Cruel, lrrhumah,. or Degrading Treatment or Pumishment {which in clades pwhiﬁiﬁans
on ferture and other forms of c;uel, intamean or degrading or treatment or punishment). We are

not awate of any infermation that wonld lead the Dep'atttment of State to conclude that the

' Although Ambassader Williamson’s office is no longer the office handling issues velaved to the. transfer of

Quansanirmo Bay detainees within the State Departmeny, the policies and practices set forth n his declaration remain
in-effect,

<146>



-nwwm - b A e A e b

USCA Case #09-5236 Document #1200277 Filed: 08/06/2009 Page 150 of 166

3
Gwzmnxrem of Algerin will sleviate from: ﬂu%mék, zeeond in its tmamm af the-six-detaimens
-ye,fgmnoeé above. Dedisions with respeet sa tmms“ﬁar uf Gnantaﬁamﬁ ﬁa»yﬂmeeﬁ«mmazi@ on

an mdimiuai caﬂe—-by«case baszs, takang intp-aeponnt 8 varlety of mfexmahansarnd 'scaumqs

nzegaﬁ&mg fhe particular circamstances of fhedrdsfer, thewunﬁry, ﬁhemétmﬁ.j._’;,} i

| By PNOSHES eparding tortre or persacutmmhat mny arise. See Wﬂhamwm@cei’ﬂ 748.. Itl the

cases offhie six Algerian nationals at issue hore, iwe-have considered a vaﬁ’a‘ay ='eyf“:mi;ﬁmammn,
mkuﬁmg stbmissions we havc received fo date fmm cownsel representing tl&e éﬁf:&mﬁes, o reach
ourspreset conclusion that the detainees.can be repatriated fo Algerla cansm;%am th mm
pelieies -a‘-p‘estﬁtransfar humane tne-aﬁnenL
4. BExeoufiveOrder 13,492 requires fhe-clesure of the Guantanamo Bay:detetiionfuctiity
o Jater-than Jamuzn:yﬂz, 2019, The imﬁgmmmtaﬁgn ofathis order is amimpertant fargign. policy |
ohigefive of fhe United States-Government, Tn.order to give effeet to this-onder s onitiodl B

the Department of State be in & position to negotiate for the repatriation of dstainess who have

been approved for transfer and ean be returned to their home countries sonsistent with fhe United

States Govemnment’s security and post-transfor humane treatment policies.
5. The Départment of State cannef, however, engage constructively in negﬂtiaxlﬁns for
_lzgxgémiaﬁ@n_ of thesix Algerian nationals witheut dlexity. about whether or net it will be péssﬁale
to-implement repatriation arrangements ance they are, conciu‘deﬁ. Inéned, the injunctions |
interfere with the U.S. Government’s ability to have meaningful dipfkemaﬁc engagement on this
issae with the Government of Aigeﬁa, Any such discussions at this time would necessarily be
. confingent upon the sutcome of uncertain future lfigation 1o vacate the transfer injméﬁms.

This type of contingency harms the diplomatic prmesé because the Depantment of State must

o

<147>



USCA-Case #09-5236  Document #1200277 Filed: 08/06/2009  Page 151 of 166

4
hgﬁ:,ggﬁg@abﬂity to make ﬁg‘l@g@;@}@ﬁgg@e@@m&ﬁm«mﬁ ﬂ@mnnems whan-mg@grﬂmw!élyﬁ&h
,ziglg‘ . on mghtels of. su@mggh Semﬁtvﬁgr "Basefon cur piior- mﬁ%ﬁae%i@ﬂwﬁwsment

afA;gﬁma regardm pUSvieHs datams Wﬁﬁs‘ﬁiﬁs we, Judge thext onee: wangzﬁa have been

[T m«mmwmw-—mﬁ- e

P - w...... - s

opngluted, the Algerian Govermmentis’ Eﬂcely 0 ha,ve a streng echmaﬁr@n Q‘f ﬁmﬂaﬁi
implementation, end that any delay o thepart of the U.S. Government is By 4 raj.ﬁﬁ SPTIORINS
onthe part of the Algprians as to .sur:m:edif&iﬂiiy.. These ,cdmenﬁ coutd Jead The Afgetiansito
resensider ..*éhéi-r position regarding acoeptance of their nationals, delay the -U:S;‘@W@mwt’s

. a‘bi}iiiy?ﬂ narry out-the proposed repatriation, and oreate aﬁﬁ-ﬂmc maphea“twmﬁ»ﬁh&%pamaﬁmn
Biﬁ:ti)ther Algerians, Given these risks and based on consultation with senior U8, %&E@ﬁﬁlﬁaﬁéwﬁh
responsibility for our bilateral relationship with Algma,, T+do not believe it wca\ﬁdfwe Appropriate
ar. ccms:zmstwe to engage in discussion with ﬂle Algerian Government- wwith m&;mn‘t 1o:fhe

- repatrisfion.of six Algerian nationals referenced above until such time-as thedtijpmctionsihave
56@:@%‘1&3@& | |

6. As explained above and in the 'atté.ched deolaration of Ambassador ‘Williamsen, ﬂne" ‘

Ui, Government will not transfer individuals to countries where it has determined that they aze
more likely than not to be tortured, The Department of State has, and wﬂi continne, té'é.pplﬁf-fhis
pgiidy in its dealings with the Government of A’Egeriél In the ex-_rent» additional infermation comes
to laght that leads the Dc-pari:z—rx‘:zﬁ of State 1o xegoaasi‘der its cﬂrmni conclusion that the six
Algerian nationals can be repairiaied to Algeria consistent with tﬁis policy, then the repatriation
wwill not 'eccur,.natwitbstanding the consequences to our diplomatic relaﬁoﬂship with Algeria,

untl such concerns are addressed,
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1 declare under the penalty of perjury that the foregoing is-true-and corract,

Executéd-cn July 9, 2009,

" Daniel Pried
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o "'(:FREDENTJLALS
1

2.

j%ﬁmalmts T-also worked as ﬂmman Tights Tesearches

- g it - [ Y

Declanaﬁen of John Siffon of One WorldResearch

I ami a resident of New York City, where 1 thwe Tived most: of my life.

Attached fo this dcclamtion is a-copy of my mm:im:lmn vitag,

. Thold 2 I.D. cum laude-from New Yofk University Schooi of La"w and a B,;A cum laude

From St. John’s CoHegemAnnapohs Maryland,

I ama hcensed attomey and,a..hcensed pnvatf: mvesttgaim almman : ;_' i

Finman Rights Wetch and fhe Internations] Resoms Commritioe Imgxﬂaﬂjbnefea
ambassadors, U.S. mﬂﬁazy and executjve branch oﬁma}s,msmbers of Can ess, and

i

.-—..- g -:\v.:..m.?.‘fe-unu eend .
iz and KOSoMD dg axmad

A Swmv

coz_xﬁmt there i 1999.

T curently serve as-the executive director of One World Research, en investigation-and
research firm that speomlxzes in international investigative services. One World Reésearch,

. among other projects, carries. put exfensive investigative work mN@rmAﬁnca, fhem&dle

‘Bast, and South Asis, for 2:variety of clients, including law Firms and Dons pmﬁt gmups

‘Our work inchndes research, consulting, and mvesﬁgaﬁve work. 1. persona}ly supervise most

Cne Wﬁﬂd Research projects.

. Inprapaﬁngvthis declaration, I consulted One World Research”s ;previm’-zs-*resgamh and
. ‘investigation experience in Algeria, including knowledge gaired frorn exiensive

investigation over the last one-and-a-ha}f years in trips-to Algiers and in- extensive tslephone
«calls to contacts there. In addition, T.consulted Wlthstaﬁ‘ of One World Resgarch to: Gonfirm

_or obtain information abont rélevant; prachces pelicies, and: e:vents and'to re_fre§h my

memory or add. to ny knowledge. Further, both Tand staff umiér 1y supervision conmﬂted
with several contacts familiar with the-matters discnssed in this:affidavit and engaged in
télephone and e-mail correspondences with other knowledgeable sonrces.
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7.

. .caurts, ‘inchding in cases mvolvggg aﬂeged terrorist acizwnes

Aspart of our mission to Al_gcmn in.January 2008, my colleagues and I conducted-extensive

interviews with attomeys and-mepertsin Algiors, inchding numerons A} ezamgttmmeys
e}{,panenced with Algerian cnmmallaw, apphcable laws and provisie 5 ggmcedwe
antt-practices, in partictilar attdines: :experienced in cases involving 3 eged activitiss
consmiewd 1o involve “terrorist™or“sibversive™ acts. The mfarmaia,@n a&igqﬁeﬁ:ﬁ'@m these
atforneys comprises collectivély decades of experience defending suspects before Algsnan

e

' ASSESSVEENT OFRISK

" Algerian Attornegs Tnterviowed Face Tntimidiation

As a-preliminary matter, it should. be noted-that some af the information coutamed inthis
affidavit was gathered from repeated discussions and interviews with Algcm,n attomeys
who have worked on-cases of détainees returned to Algeria from Guan: éginé) g8 well-as

other cases involving persons with alleged involvement with Islamist groups ins ather
coimtries who were returned to'Algeria fmm the United States, Canada, orBurepe.

Many of the attorneys and experts my oaﬁaaguﬂs apd I mterviewed in Adgeria xequested“that

their names not be used or commected with the issves addressed in fhis deelazrauan farfc&r

that they could face persecution by.govemment officials or Jeo_pa:rdxze fhetr:cHents rights or

- geclazation,

10.

1.

13.

well-being, Accordingly, I have:mt nsed the names of i mtervmwees in prepanng“ﬁm

Many of returned detainees’ local attorneys—if such pemons have local attamays——hava
fedrs of their own, vis-d-vis intimidationby Algerian authorities. Algerian authorities have
made threats to attorneys whe crificize the government, and in.some-cagses jprosecuted
Yawyers who Tepresented persons suspected of invitvement indereo S Ana SUIVEIINE
activities. As a Tesult, many of the attorneys who Tepresent returned detainees are aftaid to
speak out about the cases, and fear retaliation from authorities if they criticize the fairness of

the cases or f00 harshly challenge the questionable basis of the evidence against fheir chents.

Toprovide an example of how serions their fear is, some of the attorneys who Tepresent
returned detainess were too afraid to sign their pames-to affidavits-stating the-same-facts as T
state in this affidavit. Bven when suggested that their affidavits could possibly be filed under
seal, lawyers refiised, stating their fear of prosecution or harassment. -

Ovexall risk of interrogation, detention, investigation, and pifoseeuﬁon

All persons One World Research have interviewed in Algeria as part of its research agree
that it is highly likely—almost certdin—that curient Guantanamo detainees will be arrested
at the airportupon arrival to Algeria and detained by the Algerian security services
(Département du Renseignement ef de la Sécurité, or DRS).

Most detainees will be transferred to Algetian custody simultaneousty with a filé containing
information from 1.8, authorities, with information sufficient for prosectition in Algerian

~
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© pourts. Aitma:twely, gven if o file isiransforred with.

14,

- 15.

'mvasﬁga’fbd”by M;gemml withirities bt ingtead SRl cbm“fam”amﬁggé o i

etainess, it is likely I;hatAlgcnan

ﬂlormes willbemware of fermer allegations made agamst Hetameos W];ﬁle“:fhegy weredn
Guantaname Beverl former-Guantanamo detainees who: have sleady. ‘mam df:pgrted 1o
A},gena have”been Gharged under article 87.6.

In most cases, allogations made against returned dstainges, Wh@therﬁ’@m Crrrmptamamy
cases of ramedmzapc@ts from other counizies, are nathased endnformation. g

govemment agepioiés, Poreign governments often eppear to hand over ‘ﬁlﬁs 10, A‘lgmm
authorities with detainees, upon their transfer, which are then nsed.in cases apdinst them.

Alternatively, in cases-where no detmled substa.ntlve evidence exists &gamst amm@mdua},
the “gvidence” presernted-in a case may-simply consist of allegafions coftgined in-media -

- ‘reports or, inthe case of the Guantanamo detainees, U.S. gpvernment :x:spants:ﬁ:mm the past

or the documents or files delivered upon transfer, and inforinafion contained in amy. -
confession the df:tamees may be forced to signasa result of the mmwmsﬁ gbove.

- The- -attorneys stvsssad that Algerian judges would come 16 .condlnsions; rzﬂxmtihe detdinees’

16.

1.

18,

critninal Tiability based on the thinnest of ewécntlary needs.-

Algerian aitomeys who have worked on previsus cases of detainees retumed from
Guantanzamo (discussed finrther bélow) indicate that in many of these cases ﬂmﬂ]ﬁgﬂimm
against detainees appear to be based on the original allegations that were mafle against them
n"U.8. custody. Jtd4snot clear whether this is because the charges are being diracfly based on
some evidentiary file provided by the U.S. -government, along with etuined détainees, or
because detainees have been interrogated on the basis of a file prtmded"byU.S authorities
and then “confessed” to allegations made against them,

In amy case,t.is verry-ﬁksly fhat the T.S. allegations will be the.backbons of mest
prosecutions going-forward, raising at the very least the appearance that the Algerian -
government is*prosemlﬁngthc returnees “for” the .S, government, :

Upon arrival to Algeria, the detainees will likely be held in DRS detention fbru_p 1o twelve
days, per provisions of demestic law applicable in similar cases, and interrogated @bout their

" activities dbroad.and in Algeria. The nitial twelve day period of detention nipon arrest is

18.

20.

called the garde & vue. The term garde & vue is an old-fashioned Fxmch idiom ﬂlaihtera]iy
tanslates as “keep in sight” or “keep in view.” .

During garde & vue, the deta.mﬁes will be taken to unofﬁmalﬁnc‘i secret dﬂtmhon facﬂmes
where the interrogation will take place. While in detention they will ‘haveno access 10 an
attorney and their detention will not be supervised by the judiciary. It ispossible that
detainees will face torfure or the threat of torture while in garde & vue custody.
Following garde a vue, the detajnees will likely be prosecuted under the Algerian pena]
code, Authorities will be aware of their past detention at Guantanamo and allegations made
against them, and will arrest them at the airport npon return. As explained below, arrest is
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what has happened in the clear majority of cases of 1eturned. dcta.mees ;Erom Guamwmm in
2@08 and fhe: :ﬁrstbalf of. 2609, . ,

 Risk-of Prosecution and Risk of an '[Ei’iﬂair Tl

21. Attorneys in.Adgeria dlso stated that, ifiprosecuted, many - Guantaname detamggs will li‘&ely
. -~ -be-convioted of-charpes-against them, Whistherpruseonted for aaﬁmﬁ:xes.a?pmm@r A gama,
atfomeys stated that athorifies will-try to-ensure that atiy proscoufion hiappens gifefly amd
slowly, and that they will attengpt to-effect 2 situation where the detainces does mfbave a -
' gttorneyto represent him, thereby pazevcnimg fhem from recéivinga fa:n'm |

22. Oupe attorney stated it is hkely ratumed Algenans mzy be “smnggled in :&'@nt of 2 judgs” and -
: “qmatly convicted.”

23. Attomey B.S. emphamzed that the Algerian jud.ioiazjy was not ‘-‘inﬂepexiﬁenf”:

There are those who pull the strings behind the wczll ...... Generally, for alleged
terrorists, it’s very difficult to assure fazr trials.

- 24. Ope Waorld Research mvestlgaiors agked B.S. whether apresxmptwn ofi macence existed in
Algerian law and pranﬁce and he laughed out Iowi

[Laughing] W?zzle the law states that all persons ave presumed mnocentmz’zl
- proven guilty, in actuality, in Algeria all alleged terrorists are presumeﬁ’ guilty
mﬁi’ proven mnocent o

25. Qnepossibility for fer Guantanamo-detainees is that ﬂwy will bes prescou’ted*fwhﬁre*the
+ governmment determines aﬁegahcms are feasible) under various provisions ofarficle 87 of the
Algerian pensl code, for previous association with groups fhat are allegetlto’be commected,
affiliated, involved or dlleged to be supporting temorism.-One attorngy pointed ont that-itds
commnon practice for authorities to make general allegations of memberskip“in dleged "
“terrorist groups,” such as the Algerian GIA.(a radical Islamist insnrgent; gmup) without
_ specific evidence. Convictions are toutinely obta.mcd on fhmsy gove.mment accusaixons

26. More Iﬂcely, eturned detainees may be prosecuted under Axticle 87.6 Gfihe penal coﬂe
proscribing “terrorist” and “subversive” activities committed] outside of Algeria, or
membership in any group or or_gamzahon that 35 believed to be tavalvedin such aci;mties..

Aigeria’s Record with -Returned Guantanamo Detainees as of J u-lleOB
27. Based on our review and discussions ‘with relevant U.S. and Algerian attomeys, One World
Research has determined that seven of the cight detainees returned from Guantanamo so far

have been charged or will face charges under the Algerm penal code, article 87.6. (Some
cases have already been referred to drial, others are in a pre-frial stage_)
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. 28.

A e1ght0f the r&tmmed d@tamees agpem to.havc beenhigld ip. garde_a e m;sta&y after
ﬂgexr Tetum, without: attenmeys pmsent. Andwhile it: appaans fhatzﬂl Igtair Iiﬂmrg the

-8 ‘whp were:charged, have been? réleassdsmne retursy, the's Sevm who weﬁ@gﬁhﬂ:

29,

remnainimder judicial con.h:ol

Asnotc& above, Alganan attorneys. who thave worked.on t‘hese Cases mdlcaie"that’fhe
‘aflogntions against deiginees appear: tobe"iaased on the orfiginal :ﬂlregamms ithat

e agm&mst fhemn.in ILS cmstmdy It.aggsaﬁg ﬁaa,t the T.8. »alicgaiamns qnayiq:;m :ﬁ_}gé;hasgsaaf the -
pl‘@_SBGIIthIlS, aising the appearahee that: ‘the A"Jgemn govErment | is "pm“sﬁuumﬂg dhe
' mtumees “for” fhe U8, gwemment.

30.

- 31,

'mui:maly Tound typ suspected “radical” Jslamists in the wake of attacks,

' ‘I‘he Rj.sk ‘of Tortare a.nii Mistreatment. in- })RS Custody

ItJS dlso mpoztant 10 nc’ce“that previously. remmed dsta:txmes, as WeH:asmtquea ’deta.mses s
in oommgmonths and years, are-at 7§k of'amest and interrogation in eve;
security fhreat or terrorist attackm?:hz ftitutc 4 smoall numiber of7 bom;_r i
govemnment and civilian fargets mAlgw:s.have occurred in recent yeér'

s fear:
inthe firtore, in fhe event.of a larger oriinore spectacular attack, auﬂlomﬁ 5o :ﬁﬁ:rmmﬁ;&p
Iaxgafnmﬂam's of people, and include fm:mer Guagtanamo detainess ammngﬁhem

If arrested in the event of a fitture-attack, fonner Gtmntanamt: detainees” vmll Face a sexious
risk of torture in DRE custody. Aftorneys interviewed stated‘tha’s mmmmdwmm of

. DRS detatnees, orfhreat of it, is commonplace in DRS “facilifies, aspecxaﬂyfer“ Tslamiist”

- detdinees or persons, suspectcd of involvement in aﬂege&,tarronst or, subversiveaotivities.

- They similarly stated that mistreatrient at RS facilities is ongoing - andihat torfure
- continues to be a “method they use-when they tieed to” and.a “methodl’ they nseto get
' information,” The - atiormeys o goncloded ihairetumees are at risk of torture.and mistreatment

32.

Wlnlst i the custady of’the DRS.

NX., an attorney, said thai torture was mdesPraad in cases allegmg tcn'onsm. ’K.L annﬂmr
attorney, stated that when DRS arrest-a-person suspected of links to terrorism, they will “not
limit themselves on the methods they nse” to get prisoners to confess to alleged actmhezs,
citing the'nse of physical beahngs in parhcnlar : ,

In 95 percent-of all cases mrerragdz:ed by DRS, the person will be tortured. . .
Well, maybe not 95 percent, but in the majority of cases there will be forture. . .
. This will be both phiysical and psychological torture, . . . I have had clients
who syffered the worst forms of torture. '

—33 Attorney N.K. indicated that in many cases detainees are forced 1o0.5ign astatements

confessmg to-violations of Article 87.of the penal code. My team of investigators asked
various follow up qas?tmns on this point, as follows: ‘

i -

One World Research: How will the detamee be forced 1o sign confessions?
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N.K.: He will be tortured or beaten into signing it.

One World Research: Is it tor*tw-@ oris it just mistreciment?
N K No, itk really torture, ] had a case af a person who worked far an
mtematzanql company who was lighed to.a group of peqple who were
arrested by the DRS: far.tarkmg bribes on interpationd] contracts—and. hewas -
abomiably torfiured, Jf forture Whaphening in these lmdsof cabesnars
- definitely happening for rgfm'nmg detainees. In cases df' terrorwm, fortureis
almost automatic. .

34, Almost. a,ll of thc aiiomeys my‘team of. mvsstlgaiors interviewed spoke‘ﬁfﬂ;msmrﬁ At

common, cause and effect of the Algenamudmraz_y 5 reliandeion- confessmns m’ﬁm Broces-

' verbgle,to obtain criminal charges against dstainees or.eVento Obtain 6oms

. Aftorneys stated, as noted above, thattorture and: othermstreaiment o
primarily during the garde & vue, but s#id also thatit occuts Hiring stibigst
detenfion. The zathorities have little concern about any checks-orbalamoes: ;
besause -of the jodicial process. As one dftorney descn'bedlt;ﬁieDRS ma"‘t@gue wing:of
the military-which s nnder no jodicisl confrol” :

35, Attamey T.N. described ameﬁmd of torture used af the Hydxa ﬁcﬂ.ﬂ;y eal]zﬁ dhe prevve de
chiffon, somewhat Hke “waterboarding,” whereby a prisoner istied to a#dblebyhis arms
and feet'and-with straps over his foréhead and chin, water is then poured drite thesprisoner’s
mouth,anfi down his throat, wntil his stomach-is swollen, after which someong:sitsionthe

prisoner sothe waisrzspamﬁﬂiyforceé out. Incldents of se-mal dbuse’ have a’lso"heen
-dlsclased by chents 10 SOIDE CAses.

36. ’&xangpl'es nfa]legatmns of psychological torture-described by attomeysmﬁipﬂn‘a’ﬁqgahons
. that DRS officials confined clients in 2 small space and momdedthem with-barking fogs
(presumibly to frighten them and deprive them of sleep), and-allegations that DRS ¢Ffcials -
. regularly threaten detainees or threaten to rape detdinees” wives or sisters. A’Etomeys stated .
that some detainees have also claimed that-they heard the sounds of other prisoners '
' screaming, which attorneys cited as an ‘example of psychilogical torture. Attorneys also-
 indicated that in some cases detainees ars subjected to forced standing and sleep deprivation.

Risk of inhumane t’letﬁntwn

37, Attomeys interviewed stated that detainees, aﬁer conmctlon, wﬂl be taken 1o pnscms m
‘ ~which they will be at risk of further mistreatment,

38. A‘ttdmeys described the harsh conditions in which their.clients have reported being held.
Many prisons in Algeria are very old and were built in colorialtimes. I was consistenily
1eported to niy investigators that the conditions in the priséns 4o not meet internatiorial

_ standards. A attorney familiar with the report of the Commission Nationale Consultative de
la Defense des Droits de I'Homme and a cenﬁdenﬁal Teport wnttem by the ICRC stated that
this is conﬁimed in both of these reports, |
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. iin;populafion and.ave refemred to.ax s, Sfp

/ Rensetgnemem‘ i de In séciritd (DRS) 351wsmn oFfhe Mlmstry o Defemscf.- |
41.

42,

'sgyareﬁfér overforz}rgneo;ple Gvelzcm dirie

. vAlgwrs Uf ﬂﬂﬁ Mmshy of Eafense cantmﬂmg’thqpnsons even"thoug’li

”~

61?531616 byfhsﬁauyp§@1" wh
ﬁ;@r iks ”l&xer_:l%m_stexm_ fifhe:

or2 mgtres sqamed aach**to Jivcmfhm. &

cond;ﬁcms ‘ot Betention in ﬂle*pmsens ”fro, :

e

att@meymdlcaied thatthe conditions tmder Jzichpnsnnars are fetaj
wiho eontrolsthe prison. There:is. mm&sﬂmg probilem, ekpedially v

A i,

were:desetibed as “Frightening™ and are o gtﬁhan *éhose for thc ma::mgmgg Bl

‘ CG)NC.‘IJUSI@N

Based-on ihmnfamz&on mcludedm ﬂ:us -declaration, I have cencluﬂﬂd ‘.that’ patitanamo
detainees returned from U.S. custody toAlgeria face a well- founded fear ofpersscuﬂon,
terture, or ofher mistreatment if Feftrned.

o on iy b Sk AT et i

.Efreﬁmed‘to Algem it is highly likely fhey will be an:ested and ’taken imto the: wustody m?
the. DRS, charged with violations of Article 87.6 of fhe pe:ual code, and-even: ﬁmlsas’ed, will

be at risk of torhure or mistreatment in the future, either after their canvmﬁon@rmihe ‘event

.of 2 pational security emergency.or terrorist attaok in Algeria, If pmsecuteﬁ, they-vill'be at

tisk of an unfiir tral. Asnoted above, the thagges against the. dﬁMeesWImoéﬂxkaly be.

based.on the very allegatmns angmafﬂy pmwéfe& or mspx:red bythe UiS: govemmsnt,

- smggeshngﬂlatibﬂAlgman government may be prosecuting the Téturnees i Hogsiltation

." yith, or o behalf of, the T.S. governinent. ¥ is hghly Hkely that, affer cenweﬁmn, ﬁh&ywﬂl

. bekept in inbumane detentmn conﬁmons mprson.

I Swear undf:r penahy of perjury that the above is true-and correct to the best of my knowledge.
S1gned thzs 2Hh day of Fuly, 2009:

John Sifton
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APPENDIX. A: ARTICLE 87 OF THE ALGERIAN PENAL COBE AND AT/GERIA'S
REC@NCEIAEI’JE@N CHARTER

A‘gtomzys interviewed have predlcted accurately the retumed Gugntanamo detainees will hkely
‘e presecuted under provisions of the Algerian Penal Cods, Section 4, mﬁsﬂad"“About Crimes
Qua:hfymg as Terrorist or Subverszve Acts.” Article 87 is the apphcaibla artiole.

' The"ﬁrst paragraphs of Article 87 de,cﬁne “tigrorist oF subVersive ants” broadly, forfne —-—
of interpretation mthm and outsﬁeAlgana_

T errorzsr and subversive acts are ¥l acts drected of the scg"egz of z‘ke staz‘e, umt,}hqf"z‘he temtory,
the srabzlzzy and normal ﬂmcrzorzing of the institutions, with the main pmpose -gf being:

. fo dzssemznaz‘e terror at z‘he hearf affhe popufatzon and to create a cizmate ofi insecurity,
 ‘while bringing psychological or physical harm to people or putting z‘ke;zr ZW&S; Tiberty.or
_ security in danger, or while harmiing thetr well-being;
e - fo hold up traffic or get in the way of ﬁeedom of movement on fhe roads and to accu_z{v
~ public places by crowding.

» 10 attempt [an attack onl.the symbols Qf the Nation and of the Repub?zc and to vislate
sepulchers [graves.or burial sifes];

to bring harm to the means gf commumication and transport, to private and public
property, and to take possession aof them or to-occupy them unduly;

. to bring harm 1o the environment or to bring inio the atmosphere, on the ground,
underground, or in the waters, including the territorial waters, g submmnoe which will put.
in danger the health of the people or the animals or the natural environment;

-« o stand in the way of the work of the public authorities or to the exercise of free religion
and fo public liberties,.as well as To the finctioning of the establishments.responsiblefor

public service;
» o stand in the way of the ﬁmctwnmg of pubhc institutions, or to brmg harm to the life or
property of their agents, or to Inferfere wzth the appl:caﬂon of laws and regulanom

Further Arhcle 87.3 provides that

- Anyene who creates, founds, organizes or dzrects' any association, boafy group or organization
whose mission or activities fall ynder the provisions of article 87 of the present ordmanee are to
" be punished with a sentence of life in prison.
All membership or participation, in whatever form, in a.s'soczafzon.s' bodies, groups or - |
organizations at which the present articie is directed against, with knowledge of their activities
or missions, is fo be punishéd by.a prwon séntence of ten to twenty years. '

In addmon, artlcles 87.4 and 87.5 provide for punishments for any person who “makes apolo gies,
for, encourages, or finances, by any means whatsoever,” or who “knowingly Teproduces of -
: dlSssmmatss docnments, print-outs, or directions which make apologies for” the actions defined
in the overarching section—i.e,, any of the acis described by the various prowsxons of article 87.
Article 87 7 dlso criminalizes various uses of Weapons and explosrves :

<158>



i o i AT UL g iy i et ot i i g e a4

USCA Case #09-5236 Document #1200277 Filed: 08/06/2009  Page-162 of 166

The- gpemﬁc pxows:{onaholﬁawhch attorneys Taised the most seripus coneerns was. Article 87.6
. The article has two paragraphs:

Al dlgerians who are active in or who are enrolled in a terrorist or subversive association,
groyp or organization abroad whattever their form or their denomination, even. y’,thz;s' Associate,
graup or organization’s actions are not directed towards Algeria, arepuni,sthed by-a prwon

Sentence af ten fo n»ventyyears and by e fine of 500,000 D4 1o 2, 090 0@0 DA_

Wken 't?ze actions listed in the, precedmg paragraph have the ob_;eat of. hmvnmgAIgemm
" ipferests, fhe punishment is 1 fe in prison. .

0st all of the attornéys interviewed said that persons remmed 1o Algena comnectedte .
. tsm;;nst groups outside of Algma-——hnwamar vague the allegationsvfa sofineetinn—_iord-be
. -chatged under the first paragraph of 87 dbove. Aftorneys provided several: mmples of: such

casas, ‘inchuding Algerians deported from the Umted Kingdom and Canada SN

The a:ttomeys mter\rmWed for fhis raport said that the provisions ﬂaovs taleen sapmly and.
. mgfgﬁhsr, offer the government of Algeria an arsenal of legal Opttons‘to uﬁlbzemproseqﬂtmg
pérsans who.aré suspected ef involvement in te:s:ronst activities in countries oufSide:of: Mgetia.

Attomeys were adamant that the vsxyfactﬂlat suspects had travelied. abroad to counties like
~ Pakistan, Ai’ghmnstan, or Chechnya, and had later been mssted, coula be used as azeason to
‘ .convmt them. -

- Attorney KL ‘ summad up the ovsramﬁing COnCErm:

Article 87. . . says that every Algerian who belongs to o terrorist organization
working abroad will be prosecuted. . ., The fact of being transfarredifiom a.
foreign government works against them. The charge will be for belonging to an -+
actz've group abroad. There z's little chance they will not go-fo prison.

Algeria’s Recmicﬂmtmn Charter T

All of the attorneys ‘mterviewed agreed fhat the 2006 rcconcﬂ:aatmn charter would not apply to
the major possible criminal cherges that might be invoked against Teturnees under article 87.6 of
the penal code. The attorneys indicated that the charter, by speéiﬁc terms, only applies fo the
specific violations noted in the second paragraph of article 87.6, L.e., those actions that have the
object of “harmiing Algenan interests.” :
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' In@zciary Coumﬂ of - Algena
osecutar’ s Oifice
' Djfictment Chairiber
 09/04/14 :
| Ease Numslsér: 2009509

Decl’aranan of ﬂlﬁ Presentation of this Casc to the Indzchnent Chanﬂ)er .
" The Prosecutor :for the. Algenanjudmmy Councﬂ

© To: Mr. Belbacha Mohamed : ‘
- Residing: In the ”.Boroug‘h of Central Alg,wrs, Algma

Implementing . A:'txcls 182 of the Penal Code Procedures, we mform you.: ﬁbatm casa;ﬁiﬁas
open at the level of the %Mnhammad Court, Room 9,10 manamnd, Bergcha Amed,

The reason: joining a }m:fmst gmup actrve abmacl

Séhedﬂled for thejnﬁictmcni Chamber of the Judiciary Councﬂ of Algcna on April 14 2009
at9 AM to. Ioe)k into putfing him ymder accusation.

The proccdm:as fcx‘ﬁus sitting of the Court for ﬂ:za Indictment Chamber will be'held in-the
room of constltancy inthe presence of the Prosecutor-and the lfmyers fortheiother: pamﬁs
and this is justto give official notice. If you do not have a lawyer, you sho:ulﬁ forward.a
wmtten statement witich will be kept.atthe office of the Indictment Cha.mbermf_@;;ths.Al er
IaHiclary Councﬂ, zmﬂ"ﬂ:tatzs m accorda:uce with Artlcle 182 of the Feualﬁoﬂs?r@ce"&ums

" Written at the ofﬁce of the Attomey General: 2009/04/05 :
. Deputy Aliormcy General :

;
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PROTECTED INFORMATION - FILED UNDER SEAL
CERTIFICATE OF SERVICE

I certify that on this 6th day of August, 2009, I caused to be served

overnight mail one true and correct copy of the foregoing appendix addressed to

the following:

J. Wells Dixon

Pardiss Kebriaei

Center for Constitutional Rights
666 Broadway, 7th Floor

New York, NY 10012

e

AUGUST E. FLENTIJE
Attorney

PROTECTED INFORMATION — FILED UNDER SEAL



