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INTRODUCTION AND SUMMARY OF
ARGUMENT

As applied here, the four challenged provisions in
18 U.S.C. § 2339B directly prohibit pure political
speech, facially discriminate on the basis of content,
and hinge severe criminal penalties on such inde-
terminate distinctions as that between “general” and
“specialized” knowledge—classic terms of degree that
force plaintiffs to guess as to whether their speech is
protected or proscribed. The government concedes
that the provisions make it a crime to advocate law-
ful, peaceable activities in concert with a proscribed
group, yet fail to cite a single decision upholding the
1mposition of such penalties on pure speech.

The government’s central argument is that be-
cause the statute also penalizes conduct, it may be
applied to criminalize plaintiffs’ pure speech—even
where the only asserted or conceivable basis for this
application (the question in an as-applied challenge)
1s the communicative impact of the speech or of the
association involved in coordinating the speech.
That is not the law. The government cannot penalize
otherwise lawful pure speech for its content simply
because it also penalizes conduct.

»

1. All four challenged provisions (“training,” “ex-
pert advice or assistance,” “service,” and “personnel”)
are impermissibly vague. The government, in argu-
ing otherwise, declines even to apply the heightened
vagueness standard applicable where a criminal
statute implicates First Amendment freedoms. It
1dentifies no other statute using the terms at issue to
divide criminal from non-criminal activities involving
speech. And the government’s attempts to explain
the challenged provisions only further confuse mat-



ters. Indeed, the provisions are so vague that they
render their use in the statute facially overbroad.

2. The government’s contention that the provi-
sions are a content-neutral conduct regulation that
only “incidentally” criminalizes expression, warrant-
ing (and satisfying) intermediate scrutiny under
United States v. O’Brien, 391 U.S. 367 (1968), fails
for multiple reasons.

First, as applied here, the challenged provisions
penalize speech, not conduct, and do so based on its
communicative impact. O’Brien applies only to laws
regulating the “nonspeech element” of expressive
conduct, 391 U.S. at 376, and serving interests “un-
related to the suppression of free expression,” id. at
377. As applied to plaintiffs’ proposed pure speech,
there is literally no “nonspeech element” to regulate.
The only way that plaintiffs’ speech could conceiva-
bly implicate the government’s asserted interests in
denying aid or legitimacy to proscribed organizations
is by virtue of what it communicates. O’Brien no
more applies here than it would if a law criminaliz-
ing all “conduct that interfered with the draft” were
applied to an anti-draft op-ed essay.

Second, the provisions discriminate on the basis
of content, and O’Brien is reserved for content-
neutral laws. The statute permits unlimited provi-
sion of religious materials, thereby favoring religious
over all other expression. O’Brien is therefore inap-
plicable here, as it would be to a ban on destroying
draft cards except for religious reasons. See Police
Dept. of Chicago v. Mosley, 408 U.S. 92, 101-02
(1972). And the provisions favor instruction and ad-
vice based on “general knowledge” over speech whose
content imparts a “specific skill” or is derived from



scientific, technical, or other specialized knowledge—
explicit content-based distinctions.

Third, the challenged provisions fail even under
the O’Brien standard. The government’s interest, in
applying the provisions at issue to plaintiffs’ speech,
1s not “unrelated to the suppression of expression.”
And the provisions penalize much more speech than
necessary; the government has offered no valid rea-
son for criminalizing speech that advocates only law-
ful, nonviolent activity (while at the same time toler-
ating unlimited donation of religious materials or
“independent advocacy” urging violent terrorism).

3. The challenged provisions also impair plain-
tiffs’ right of association. The provisions criminalize
speech based on the political identity of its recipient
or beneficiary. The very same speech, association,
and coordination are allowed if a non-designated or-
ganization is involved, even if that organization en-
gages in widespread terrorism. It is not enough that
plaintiffs are free merely to join a designated organi-
zation. A law that criminalized any advocacy com-
municated in coordination with Greenpeace Interna-
tional, a foreign organization that engages in legal as
well as illegal conduct, would impair associational
freedoms even if it allowed nominal membership in
Greenpeace. At a minimum, the right of association
must encompass the right to speak to and in conjunc-
tion with groups one has a right to join.

4. The Court may avoid definitively pronouncing
on all of the foregoing defects by reading Section
2339B to require specific intent to further
the terrorist activities of the designated terrorist or-
ganization when speech is at issue. Congress ex-
pressly directed the courts to interpret Section



2339B to avoid First Amendment infringement. And
this Court followed a similar course in construing the
Smith Act decades ago, involving an organization
(the Communist Party) likewise found to engage in
Iinternational terrorism. A specific intent require-
ment would resolve this particular case, because
plaintiffs undisputedly seek only to further the
LTTE’s or PKK’s lawful activities. Whether such a
construction would “save” the statute from every
conceivable future constitutional challenge is irrele-
vant; the constitutional avoidance principle is guided
by “avoidance,” not “saving.”

5. Protecting plaintiffs’ right to engage in lawful,
nonviolent speech—on statutory or constitutional
grounds—will not remotely threaten the govern-
ment’s compelling interests in fighting terrorism.
Section 2339B would remain fully applicable to all
nonspeech conduct, and would be inapplicable only to
peaceable speech that is not intended to further the
1llegal, much less terrorist, ends of a group. The gov-
ernment has not come close to supporting its broad
argument that practical security concerns require
that the challenged provisions be upheld as applied
to the particular speech at issue here. Indeed, it has
not cited a single prosecution under the statute for
speech remotely like plaintiffs’.

ARGUMENT

I. THE CHALLENGED PROVISIONS
ARE IMPERMISSIBLY VAGUE

The challenged provisions force plaintiffs to guess
whether their proposed political advocacy, human
rights training, and peacemaking assistance is de-
rived from or imparts “general” or “specialized”



knowledge, is done “for the benefit of” the recipient
group or for other purposes, or is conducted inde-
pendently or in some unspecified coordinated fash-
ion. If they guess wrong, they face a felony terrorist
conviction and up to fifteen years in prison. Where,
as here, such open-ended and indeterminate stan-
dards mark the difference between permitted speech
and a serious crime, the First and Fifth Amendments
require far greater precision than the statute pro-
vides.

The government first argues that the provisions
need not satisfy the heightened vagueness standards
applicable to criminal statutes that impinge on First
Amendment freedoms, because, in the government’s
view, the statute regulates conduct, not speech, and
does not violate the First Amendment. U.S. Br. 17.
As we show in Point II, the government’s premise is
incorrect, as the provisions do violate the First
Amendment as applied to plaintiffs’ pure speech.
But more fundamentally, the government mischarac-
terizes vagueness doctrine.

Heightened standards apply not merely to stat-
utes that otherwise violate the First Amendment, but
to statutes that are “capable of reaching” protected
speech. Smith v. Goguen, 415 U.S. 566, 573 & n.10
(1974); Village of Hoffman Estates v. The Flipside,
Hoffman Estates, Inc., 455 U.S. 489, 499 (1982)
(heightened vagueness standard applies if statute
“threatens to inhibit the exercise of constitutionally
protected rights”). If the heightened standard ap-
plied only to laws that independently violate the
First Amendment, it would be redundant, because
any statute to which it applied would be independ-
ently unconstitutional on other grounds.



The government cannot deny that the provisions
are “capable of reaching” protected expression. It
insists that they criminalize human rights advocacy,
amicus briefs, op-ed essays, and lobbying Congress—
all classic forms of protected speech—so long as they
are done 1n conjunction with a proscribed group.
And its invocation of O’Brien’s intermediate First
Amendment scrutiny is itself a concession that the
provisions implicate expression, because otherwise
even intermediate scrutiny would not apply. Rums-
feld v. Forum for Academic and Institutional Rights,
Inc. (FAIR), 547 U.S. 47, 66 (2006).

The government’s next error is to assert that the
statute’s express scienter requirement saves the pro-
visions from vagueness. U.S. Br. 13, 17-18. But the
requirement that defendants know the organization
they support is a “foreign terrorist organization” does
not even speak to the vagueness issue here—namely,
what types of speech are proscribed by the advice,
training, personnel, and service terms. Moreover,
unlike a scienter requirement of specific intent to
advance terrorist activities, the requirement that one
know that a recipient organization is designated nei-
ther excludes plaintiffs’ proposed peaceful political
speech nor radically shrinks the range of uncertain
application of the statute to protected speech.

The government also errs in arguing that plain-
tiffs’ use of the challenged terms as shorthand to de-
scribe their own activity confirms that the terms are
not vague as a legal matter. U.S. Br. 14, 28. The
fact that a term is used as a general descriptive mat-
ter in the English language does not make it a per-
missible basis for criminalizing speech. Plaintiffs
have consistently maintained that their proposed



speech 1is sufficiently close to what the provisions
appear to prohibit to establish standing to sue, but
have simultaneously argued that the legal terms
themselves are insufficiently clear to satisfy the va-
gueness doctrine.! That plaintiffs did not preface
their every reference to their speech with the adjec-
tive “apparently” does not defeat their challenge.

The above flaws infect the government’s analysis
of all four provisions. The government fares no bet-
ter in defending each provision standing alone.

A. Training

Every judge to have ruled on the “training” prohi-
bition in this case, both before and after Congress
amended it, has concluded that it is fatally unclear
about what speech is prohibited. Yet the government
insists that persons of ordinary intelligence would
implicitly understand what none of these federal
judges could—namely, the difference between in-
struction in “specific skills” and instruction in “gen-
eral knowledge.” Everyone knows what is “com-
monly known,” the government maintains, and
therefore Congress can make it a crime to make a
mistake about the difference between the “general”
and the “specific.”

Like the distinction between “general” and “ela-
boration” declared unconstitutionally vague as a
standard for bar discipline in Gentile v. State Bar of
Nevada, 501 U.S. 1030, 1033-34 (1991), the “train-
ing” definition rests on an inescapably subjective
general-specific distinction. If such a distinction is

1 See, e.g., Fertig Dec., J.A. 99 (expressing concern that Hu-
manitarian Law Project’s speech “would appear to fall within
the still-broad definitions of the material-support statute”).



impermissible even where no criminal sanctions are
involved, it is a fortiori impermissible where a felony
conviction is at stake.

The government’s attempts to distinguish Gentile
are unpersuasive. If Gentile involved “classic politi-
cal speech,” U.S. Br. 23, so does this case: teaching
people to advocate for peace and human rights is at
least as “political” as commenting on a criminal case.
Moreover, neither Gentile nor any other case sug-
gests that vagueness standards apply differently to
“classic political speech” and all other protected ex-
pression.

The government also contends that, unlike in
Gentile, the distinction between “general knowledge”
and “specific skills” has a “settled usage,” U.S. Br.
24. But the best the government can cite for support
(U.S. Br. 21, 24) 1s Pierce v. Underwood, 487 U.S. 552
(1988), which (a) presented no vagueness challenge,
(b) involved a non-criminal statute, the Equal Access
to Justice Act (EAJA), 28 U.S.C. § 2412, that does
not use the terms “general knowledge” or “specific
skills,” and (c) actually underscores the terms’ ambi-
guity here. In Pierce, the Court interpreted an EAJA
provision authorizing enhanced attorney fees to re-
quire judges to distinguish between cases requiring
“general lawyerly knowledge” and those demanding
“distinctive knowledge or specialized skill,” such as
patent law expertise. 487 U.S. at 572. dJudicial de-
termination of attorney compensation is a far cry
from criminalizing speech, and nothing in Pierce
suggests otherwise.

In any event, the EAJA standard only under-
scores the vagueness of the “training” definition as
regards plaintiffs’ proposed speech. Under EAJA,



the litigation of individual rights complaints against
the federal government, even when involving com-
plex regulatory schemes, is not generally treated as
involving specialized skill warranting increased
compensation; and surely the government would not
urge otherwise. See, e.g., Healey v. Leavitt, 485 F.3d
63, 68-71 (2d Cir. 2007). The EAJA standard would
seem to make plaintiffs’ proposed human rights in-
struction “general knowledge” excluded from the
“training” prohibition—the very opposite of the gov-
ernment’s assertion that plaintiffs’ proposed speech
is prohibited. U.S. Br. 14.

The government cites numerous statutes using
the term “training” (U.S. Br. 20 n.2), but not one of
them uses the term to separate criminal from non-
criminal conduct. Most impose no penalty whatso-
ever. The government has cited no criminal stat-
ute—federal or state—imposing criminal sanctions
on speech on the basis of a distinction between the
general and the specific.2

B. Expert Advice or Assistance

The “expert advice or assistance” prohibition si-
milarly employs terms too uncertain for the present
criminal context, leaving plaintiffs to guess whether
their speech derives from “scientific, technical, or

2 The Sentencing Guidelines’ reference to “special skill” (see
U.S. Br. 22 n.3) is inapposite. The provision does not separate
criminal from non-criminal conduct, but addresses only sen-
tencing. Because convicted defendants have no right to a par-
ticular sentence within the legislative range, our legal systems
have long permitted highly discretionary sentencing under
standards that would be unconstitutionally vague if used to
define criminal behavior in the first place. See United States v.
Wivell, 893 F.2d 156, 159-60 (8th Cir. 1990) (“[T]he Sentencing
Guidelines are simply not susceptible to a vagueness attack.”).
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other specialized” knowledge, or some other unspeci-
fied kind of knowledge. The standard’s similarity to
Federal Rule of Evidence 702 cannot establish its
sufficiency here: the Rules of Evidence use many
terms—e.g., “more probative than prejudicial,” “in
the interests of justice,” “equivalent circumstantial
guarantees of trustworthiness”—that are acceptable
for judges making discretionary evidentiary rulings
while presiding over trials, but undoubtedly would be
vague if imposed on the general public as grounds for
criminalizing speech. Different contexts and conse-
quences demand different standards.

The “expert advice” definition suffers from the
same indeterminacy—for crime-defining purposes—
as the general/specific distinction for “training.” Is
advising on human rights or political advocacy de-
rived from “scientific, technical, or specialized know-
ledge” (to make it forbidden here) or is it derived
from a lawyer’s “general knowledge” (the opposite of
“specialized” in Pierce)? The difficulty of assessing
not only what is “specialized” or “technical,” but what
1s “derived from” such knowledge, renders this stan-
dard too indeterminate to be a permissible basis for
criminalizing speech.

The government sought below to offer comfort by
identifying geography as illustrative of a subject
within “general knowledge,” see Pet. Br. 27-28 &
n.13, but now warns that a citizen must avoid “geo-
science” or “geopolitics.” U.S. Br. 24 n.5. Yet the gov-
ernment says nothing about distinctions among
physical, economic, cultural, political, and other as-
pects of geography, leaving one to wonder what facts
about a place on the planet are permissible to
teach—or whether it matters if the speaker “derived”
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the information he conveyed from a college class, a
high school textbook, an academic journal, or Na-
tional Geographic. The government offers no answer
because the provision is fundamentally indetermi-
nate.

The government now proposes that “expert ad-
vice” encompasses speech derived from knowledge
that is “specific, practical, and related to a particular
branch of science or a profession,” U.S. Br. 31, or
from “knowledge relating to subject matter and
based on experiences not usually possessed or shared
by the general public.” Id. at 30. These definitions
do not clarify matters. Is advice based on human
rights, political advocacy, or peacemaking derived
from “specific’ and “practical” knowledge? Where
does one find a gauge of what knowledge or experi-
ences are “usually” possessed by the “general pub-
lic’? And even if these questions could be answered,
how is a citizen supposed to know that they are the
right questions to ask, given that these are not the
statute’s terms?

The government introduces still further ambigu-
ity by arguing that citizens should be guided by the
other forms of aid prohibited in the statute—such as
“false documentation or identification, communica-
tions equipment, * * * weapons, lethal substances,
[and] explosives.” U.S. Br. 32 (arguing that this “list
demonstrates the types of ‘scientific’ and ‘technical’
‘advice or assistance’ that concerned Congress”); id.
at 39 (same argument for “service” prohibition). A
citizen seeking to discern the meaning of “expert ad-
vice” from the other forms of prohibited support
could reasonably conclude that it forbids only advice
that furthers a group’s violent ends. He could hardly
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expect that speech with no nexus to violence, and
even speech designed to reduce resort to violence,
would be viewed as “like” providing explosives and
lethal substances.

Congress’s directive that the statute not be inter-
preted or applied in a manner that abridges First
Amendment rights (§ 2339B(1)) exacerbates this con-
fusion. That provision might reasonably suggest
that advice about human rights, which is usually
protected speech, is not to be treated like “explo-
sives.” But the government apparently draws the
opposite conclusion. U.S. Br. 14. Alternatively, that
provision requires citizens to undertake the complex
doctrinal analysis illustrated by the briefs in this
case simply to assess whether their speech is permit-
ted or proscribed. Either way, it offers no clarifying
guidance to an ordinary person.

C. Service

The government’s attempt to defend the prohibi-
tion on “service” underscores the provision’s vague-
ness in multiple ways. First, the government offers
three dramatically different definitions of “service” in
just a few paragraphs. It first contends that the pro-
hibition covers any act done “for the benefit of” a des-
ignated group, U.S. Br. 38, then that it might be
(much more narrowly) limited to acts done “at the
command of” a designated group “to further its goals
and objectives,” id. at 40, and finally that it might
encompass services provided at an organization’s
“behest,” id. at 41, yet a third concept presumably
broader than “command” but narrower than “for the
benefit.” If the government itself cannot decide, how
are plaintiffs to decipher the prohibition’s meaning?
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Moreover, the two narrowing definitions (“com-
mand” and “behest”) are so fundamentally at odds
with the statute’s asserted purpose of halting “aid” to
designated groups that few citizens could reasonably
rely on them. Would the government really assert
that the provision of some valuable non-speech ser-
vice (such as surveying and mapping a target site) is
not a prohibited “service” because it was neither
commanded nor requested? The government no-
where explains how any of plaintiffs’ proposed activi-
ties would be deemed at the behest, much less com-
mand, of the LTTE or the PKK, yet it insists that
they would all be covered. U.S. Br. 14, 41-42.

Second, in response to plaintiffs’ argument that
there are internal contradictions between what the
“training,” “expert advice,” and “personnel”’ provi-
sions expressly do not cover—“general knowledge,”
non-specialized advice, and “entirely independent”
activity—and what “service” prohibits, see Pet. Br.
38-40, the government advances a new argument,
never proposed previously, that the “service” provi-
sion should be interpreted to incorporate sub silentio
all of those exceptions. U.S. Br. 40. The government
does not explain how an ordinary citizen should
glean this from the face of the statute, particularly
when it took the government’s own lawyers several
years to come up with this reading. In any event, the
proposal introduces to the interpretation of “service”
all of the uncertainty regarding the line between the
“general” and the “specific” that infects each of the
narrower provisions. See Pet. App. 25a. (The same
would be true of “personnel,” as the same noscitur a
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sociis argument would presumably guide interpreta-
tion of that term as well.)3

Third, in response to plaintiffs’ reasonable con-
cern that the “service” ban could bar even independ-
ent advocacy done “for the benefit of” a designated
organization, the government asserts that because
the statute prohibits only the provision of service “to”
a designated group, it requires “a direct relationship
with the foreign terrorist organization.” U.S. Br. 39.
A citizen could not remotely rely on that view. Inde-
pendently acting to benefit someone is not uncom-
monly labeled rendering a service to him. And the
government offers no specification as to what sorts of
coordination amounts to a “direct relationship,” a
term that does not even appear in the statute.
Would any communication with any member be suf-
ficient? With a leader? Must the “relationship” have
any formal elements, such as an employment or con-
tractual relationship? What about a relationship
through an intermediary? The government’s “direct
relationship” gloss only further muddies the waters.4

Finally, the government asserts that the statute
permits plaintiffs to join or associate with designated

3 The vagueness created by the provisions’ interaction is fur-
ther illustrated by the fact that some of the government-
supporting amici take precisely the opposite view, contending
that conduct excluded by one provision is prohibited by others.
Amicus Br. of Scholars, Attorneys, and Former Public Officials
33.

4 The statutory word “to,” on which the government rests its
interpretation, applies not only to “service” but to all material
support. Would the government contend that an individual
who gave explosives to an intermediary so that the intermedi-
ary could give them to a designated organization is not liable
under the statute, because he lacked a “direct relationship”
with the designated group?
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groups and to communicate freely with the groups
and their members (U.S. Br. 37-38, 61), yet simulta-
neously insists that anything of benefit done in con-
junction with a designated group may be a crime. Id.
at 35, 38. It studiously avoids offering any guidance,
however, as to the scope or degree of coordination
that transforms protected advocacy into a crime. In
short, the scope of “service,” left undefined by Con-
gress, remains hopelessly unclear, and plaintiffs are
left to fear that anything they do that might benefit
the group could trigger a prosecution.>

D. Personnel

Plaintiffs’ principal vagueness objection to the
“personnel” prohibition is that it leaves undefined a
vast gray area between “entirely independent” activ-
1ty, which the provision expressly states does not fall
under “personnel,” and prohibited action taken under
a group’s “direction or control.” In that vast area are
many forms of coordination, leaving plaintiffs deeply
uncertain as to what is permissible. Pet. Br. 36-38.

The government maintains that “direction or con-
trol” should be understood by reference to “concerted
activity” under the Sherman Act § 1. This is the first
time in this decade-long litigation that the govern-
ment has suggested such a reading, even though it

5 Another of the government-supporting amicus briefs main-
tains that to determine whether any speech provided to a des-
ignated group is prohibited by any of the four prohibitions,
plaintiffs must also determine whether it is “material,” which
turns on whether the recipient would “value the advice,” thus
turning the criminal sanction on the hypothesized response of
the listener, a position the government has never advanced.
Amicus Br. of Maj. Gen. John D. Altenburg, et al. 23-24. Such
disagreement about the meaning of the prohibitions further
illustrates their vagueness.



16

now argues that any ordinary citizen should have
known it all along. In fact, the concepts appear to be
quite different.®

Under Section 1 of the Sherman Act, two persons
can reach an agreement as equals on a course of con-
duct without either one acting under the other’s “di-
rection or control.” The government cites no anti-
trust decision that makes “direction or control” either
a sufficient or a necessary condition of concerted ac-
tivity: they are different concepts. An agreement is
present under antitrust law when two parties merely
exchange oral unenforceable promises, even when
they are free to walk away at any time, so that nei-
ther is under the other’s direction or control. See
United States v. Container Corp. of Am., 393 U.S.
333, 335 (1969); 6 Phillip Areeda & Herbert Hoven-
kamp, ANTITRUST LAW 9 1404 at 18 (2d ed. 2003).
Moreover, proof of direction and control will not al-
ways establish an agreement for antitrust purposes.
See Fisher v. City of Berkeley, 475 U.S. 260, 267
(1986) (control by a regulator is insufficient to estab-
lish an agreement for Sherman Act purposes); see
also 6 P. Areeda & H. Hovenkamp, ANTITRUST LAW ¢
1408 at 39-40 (party’s acts motivated by fear of an-
other sometimes, but not always, involve agreement).
The antitrust concept of agreement—concerted ac-
tion—thus appears to have little in common with the

6  Here, too, the government and amici that seek to lend it
support offer conflicting readings of the provisions they both
insist are so clearly defined. Thus, one amicus brief maintains
that “personnel” prohibits the “provision of individuals ready to
obey the DFTO’s orders” and “ready to do the DFTO’s bidding,”
concepts that seem significantly more demanding than the gov-
ernment’s proposed “concerted activity” standard. Amicus Br.
of Scholars, supra, at 30-31.



17

“direction or control” required by Section 2339B(h).
Indeed, it would be surprising if the government, in
its role as antitrust enforcer, would ever agree that,
to prove a Section 1 agreement, it had to prove facts
showing that one party worked under the other’s “di-
rection or control.”

That the government had to reach so far to im-
port an inapt notion into Section 2339B(h) this late
in the litigation confirms the inherent uncertainty of
the statute’s language as applied to plaintiffs’
speech. Its citation to other federal statutes using
the terms “direction or control” do not help, as they
involve employment relationships (a concept quite
distinct from “concerted action”) or regulate underly-
ing conduct that is unlawful independent of the sta-
tutorily designated relationship. None of the cited
statutes threatens to criminalize otherwise-protected
First Amendment activity based solely on varying
levels of coordination with a designated group. None
creates the problematic gray area presented here by
carving out “entirely independent” activity. And
none of the statutes has been read, as the govern-
ment now suggests the “personnel” provision here
should be read, to encompass all “concerted activ-
ity.”7

7 The only two criminal statutes the government cites that
use “direction or control” are manifestly different. The first, 18
U.S.C. § 175b(d)(2)(G), prohibits possession by “restricted per-
sons” of certain biological agents, and defines “restricted per-
sons” to include, inter alia, “an alien who . . . acts for or on be-
half of, or operates subject to the direction or control of, a
government or official of a country described in this subpara-
graph.” The underlying prohibition on possessing biological
agents has no nexus to protected speech, and thus need not
satisfy heightened vagueness standards. The second, 18 U.S.C.
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E. The Provisions Are Invalid on Their Face

The government erroneously asserts that plain-
tiffs “do not challenge the statute on its face.” U.S.
Br. 18. In fact, plaintiffs expressly argued that the
four challenged provisions are so profoundly inde-
terminate that they are facially overbroad as well as
vague. Pet. Br. 42-43, relying on United States v.
Williams, 128 S. Ct. 1830, 1845 (2008). The many
examples of how these provisions interfere with the
work of peace groups such as the Carter Center,

§ 951, requires “agents” of foreign governments to register, and
defines “agent of a foreign government” as “an individual who
agrees to operate within the United States subject to the direc-
tion or control of a foreign government or official.” 18 U.S.C.
§ 951(d). That statute, unlike this one, invokes a traditional
agency relationship, and does not purport to encompass all con-
certed activity, or to carve out only “entirely independent activ-
ity.”

None of the lower court decisions that have rejected vague-
ness challenges to the “personnel” prohibition in Section 2339B
involved the type of loosely coordinated speech in which plain-
tiffs seek to engage. Rather, they involved nonspeech conduct
and either an employment or command-and-control relation-
ship. See United States v. Taleb-Jedi, 566 F. Supp. 2d 157, 182
(E.D.N.Y. 2008) (defendant created an “employment relation-
ship” with designated group); United States v. Goba, 220 F.
Supp. 2d 182, 194 (W.D.N.Y. 2002) (defendant allowed himself
“to be indoctrinated and train[ed]” with weapons in an Al Qae-
da training camp); United States v. Lindh, 212 F. Supp. 2d 541,
545-46 (E.D.Va. 2002) (defendant fought in Taliban unit and
received military training under Al Qaeda). In the only case
involving a more ambiguous relationship, the court found that
while the “personnel” provision was not vague as applied to the
receipt of training in an Al Qaeda terrorist training camp, the
provision was vague as applied to “allegations that [the defen-
dant] remained in communications with Al Qaeda associates
after he returned to Canada.” United States v. Warsame, 537 F.
Supp. 2d 1005, 1010 (D. Minn. 2008).
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Christian Peacemaker Teams, and the International
Crisis Group illustrate the real-world implications of
this facial vagueness and overbreadth. See Amicus
Br. of Carter Center, et al. 12-28.

The government’s contention that the court of ap-
peals confused the vagueness and overbreadth doc-
trines (U.S. Br. 42-43) ignores this Court’s own link-
ing of the doctrines when vague statutes implicate
speech—not only in Williams, but elsewhere. See
Cox v. Louisiana, 379 U.S. 536, 551 (1965) (statute
facially invalid because it is “unconstitutionally va-
gue 1n its overly broad scope” and “would allow per-
sons to be punished merely for peacefully expressing
unpopular views”); Village of Hoffman Estates, 455
U.S. at 494 (heightened vagueness standard applies
where statute implicates free speech).

In sum, the problem here is not that one can hy-
pothesize close cases that are difficult to decide, but
that the statutory standards themselves are too in-
determinate for the imposition of criminal penalties
on speech. They leave plaintiffs and others in the
dark as to what level of coordination will constitute a
service or personnel, what speech is derived from
“specialized knowledge,” imparts a “specific skill,” or
constitutes “general knowledge,” what renders advo-
cacy “independent,” and how the provisions interact
with each other and with the rest of the statute.8

8  One of the government-supporting amicus briefs argues
that the vagueness of the statute is mitigated by the opportu-
nity to apply for a license for certain limited legal services.
Amicus Br. of Scholars, supra, at 24-28 (citing 31 C.F.R.
§ 597.505(a)). But that regulation has a limited reach, focused
on very specific legal services, and would not cover the types of
advice, training, and service that HLP seeks to provide to the
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II. THE CHALLENGED PROVISIONS
VIOLATE THE FIRST AMENDMENT
BECAUSE THEY IMPOSE CONTENT-
BASED PROHIBITIONS ON SPEECH
BASED ON ITS COMMUNICATIVE
IMPACT

Despite the fact that the provisions as applied
here criminalize pure political speech on the basis of
its content, the government contends that only
O’Brien intermediate scrutiny is warranted because
the challenged provisions are part of a general regu-
lation of conduct—assertedly aimed at preventing
“aid” to designated organizations—that only inciden-
tally affects expression. But O’Brien is inapplicable
here, because 1t 1s limited to content-neutral statutes
that, as applied, regulate the noncommunicative as-
pect of expressive conduct. In any event, the gov-
ernment’s attempt to criminalize plaintiffs’ proposed
advocacy of human rights, peacemaking, and other
lawful activities, cannot survive even intermediate
scrutiny.

A. O’Brien Does Not Apply to Provisions
That Criminalize Pure Speech Based
on Its Communicative Impact.

In O’Brien, this Court held that where a law regu-
lates conduct on a content-neutral basis, its regula-
tion of the “nonspeech element” of expressive conduct
is constitutional if the government can establish that

PKK. In any event, as the government tacitly acknowledges by
not making this argument, a constitutionally vague statute is
not saved by inclusion of a licensing provision that effectively
acts as a prior restraint. Thomas v. Collins, 323 U.S. 516, 540
(1945); see also Citizens United v. FEC, No. 08-205, slip op. 18-
19 (U.S. Jan. 21, 2010).
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it furthers a “substantial government interest” that
1s “unrelated to the suppression of free expression”
and that the restriction on expression is “no greater
than is essential to the furtherance of that interest.”
O’Brien, 391 U.S. at 376, 377.

The Court subsequently established, in Texas v.
Johnson, 491 U.S. 397 (1989), that in order for
O’Brien’s intermediate scrutiny to apply at all, the
government’s interest in regulating must be unre-
lated to the conduct’s expressive element, or “com-
municative impact.” Id. at 411 & n.8; see id. at 407
(“[W]e have limited the applicability of O’Brien’s rel-
atively lenient standard to those cases in which ‘the
governmental interest is unrelated to the suppres-
sion of free expression”) (quoting O’Brien, 301 U.S.
at 377). The Court explained: “the communicative
nature of conduct [is] an inadequate basis for sin-
gling out that conduct for proscription.” Id. at 406
(emphasis in original). Accordingly, “a law directed
at the communicative nature of conduct must, like a
law directed as speech itself, be justified by the sub-
stantial showing of need that the First Amendment
requires.” Id. (emphasis in original).

The Johnson Court held that the state’s interest
in preserving the flag as a symbol of nationhood and
national unity, as applied to Johnson’s conduct, 491
U.S. at 403 n.3, was related to the suppression of
expression, because the only way Johnson’s flagburn-
ing could undermine that interest was by virtue of
what it expressed, i.e., through its communicative
impact. Accordingly, the Court treated it as a con-
tent-based regulation of speech and applied strict
scrutiny. Id. at 410-20.
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Where, as here, the state seeks to criminalize not
conduct, but pure speech, O’Brien is even more clear-
ly inapplicable. Thus, in Cohen v. California, 403
U.S. 15, 18 (1971), the Court held O’Brien inapplica-
ble to an otherwise-valid breach-of-the-peace law
when applied to penalize pure speech:

The conviction quite clearly rests upon the as-
serted offensiveness of the words Cohen used to
convey his message to the public. The only
“conduct” which the State sought to punish is
the fact of communication. Thus, we deal here
with a conviction resting solely upon “speech,”
not upon any separately identifiable conduct.

Id. (emphasis in original) (internal citation removed);
see also Cox Broadcasting Corp. v. Cohn, 420 U.S.
469, 495 (1975) (same); Pet. Br. 61-62.

As in Cohen, so here, the only “conduct” the chal-
lenged provisions would penalize, as applied, is “the
fact of communication.” There is literally no “non-
speech element” or “noncommunicative conduct” be-
ing regulated. In this respect, this case is analogous
to Street v. New York, 394 U.S. 576 (1969), which
involved a statute barring both flagburning and
“cast[ing] contempt upon [it] by words.” Id. at 578.
Without questioning the validity of the flagburning
prohibition, the Court overturned the conviction be-
cause Street may have been convicted for his words.
Id. at 590-94. Here, as in Street, some parts of the
statute apply to conduct. But as applied, the chal-
lenged provisions criminalize only words—indeed,
“political speech,” which “must prevail against laws
that would suppress it, whether by design or inad-
vertence.” Citizens United, slip op. 23. Strict scru-
tiny applies. Id., slip op. 33 (“If the First Amend-
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ment has any force, it prohibits Congress from fining
or jailing citizens, or associations of citizens, for sim-
ply engaging in political speech.”).

As in both Johnson and Cohen, the government’s
Iinterest is necessarily “related to the suppression of
expression.” The government claims that it seeks to
deny “aid” to designated groups, whatever form that
aid takes, and therefore its interest i1s not related to
expression. But the only way that plaintiffs’ speech
can possibly “aid” the PKK or the LTTE is by virtue
of what i1t communicates, either to their members or
to non-members, and thus the government’s interest
in preventing that “aid” is necessarily an interest in
suppressing expression. Similarly, in Cohen, the
state’s general interest was in averting breaches of
the peace, but as applied to Cohen that interest was
“related to the suppression of expression,” because
the only way the words on Cohen’s jacket could have
disrupted the peace was by virtue of what they com-
municated.® Cohen, 403 U.S. at 18.

One simply cannot separate out preventing “aid”
as an expression-independent interest for the stat-
ute’s application here, because the only “aid” plain-
tiffs propose to provide is 100 percent speech. See
Eugene Volokh, Speech as Conduct: Generally Appli-
cable Laws, Illegal Courses of Conduct, ‘Situation-
Altering Utterances,” and the Uncharted Zones, 90

9  See John Hart Ely, Flag Desecration: A Case Study in the
Roles of Categorization and Balancing in First Amendment
Analysis, 88 Harv. L. Rev. 1482, 1497 (1975) (“The reference of
O’Brien’s second criterion is therefore not to the ultimate inter-
est to which the state is able to point, for that will always be
unrelated to expression, but rather to the causal connection the
state asserts.”).
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Cornell L. Rev. 1277, 1284 (2005) (“[W]hen a gener-
ally applicable law is content-based as applied—
when speech triggers the law because of the harms
that may flow from what the speech says—the law
should be subject to full-fledged First Amendment
scrutiny.”) (emphasis in original).10

A law that banned all conduct “that interfered
with the draft” could not be defended under O’Brien
as applied to an anti-draft speech. As applied, the
law would not be regulating any “nonspeech ele-
ment,” and the government’s interest would not be
“unrelated to the suppression of expression.” Such a
prosecution, as in Street and Cohen, would properly
be viewed as a regulation of speech based on its
communicative impact, and would trigger strict scru-
tiny. So too here.

The government’s interest in the suppression of
expression is further underscored by its assertion

10 At times, the government seems to deny that the statute
penalizes speech at all: it maintains that the statute “does not
target expression at all,” U.S. Br. 46; that “Sections 2339A and
2339B say nothing about speech,” id.; and that the statute does
not regulate “speakers attempting to reach particular audi-
ences,” id. at 50. This is false both on its face and as applied.
Prohibitions on “advice” and “training” are nothing if not a reg-
ulation of speech. And as applied here, the government con-
cedes the provisions criminalize such core speech as lobbying
Congress or writing amicus briefs, as well as teaching or advis-
ing “particular audiences.” As the Solicitor General wrote when
an academic, this conflation of speech and conduct renders the
doctrine incoherent: “For a court to . . . classify an explicit
speech-directed action as 'incidental’ whenever it can be concep-
tualized as a component of a broader, nonspeech prohibition
would subvert the very basis of the doctrine [of incidental re-
straints].” Elena Kagan, When A Speech Code Is a Speech Code:
The Stanford Policy and the Theory of Incidental Restraints, 29
U.C. Davis L. Rev. 957, 961-62 (1996).



25

that it seeks to penalize even advocacy of lawful,
peaceable activity because such advocacy might lend
“legitimacy” and “good will” to designated groups.
See infra pp. 34-35 (quoting government briefs). This
interest, articulated by counsel below as a desire to
make proscribed groups “radioactive,” is directly and
necessarily related to the suppression of expression,
because only speech that expresses a message of le-
gitimacy will even potentially implicate the govern-
ment’s interest.

The government’s reliance on United States v. Al-
bertini, 472 U.S. 675 (1985), U.S. Br. 46, 52, is mis-
placed, because there the government’s regulation of
conduct was unrelated to expression. Albertini up-
held a conviction for violating an order barring entry
to a military base. The order barred the conduct of
re-entry for any reason, and therefore the govern-
ment’s interest was in prohibiting the noncommuni-
cative aspect (the physical entry) and not in sup-
pressing whatever communication Albertini desired
to express once on the base. Albertini, 472 U.S. at
685-86. Here, by contrast, the provisions criminalize
pure speech because of what it communicates.

The government argues that the provisions at is-
sue can be likened to other criminal offenses that
“usually are accomplished through the use of words,”
such as conspiracy, fraud, bribery, and extortion.
U.S. Br. 46. But those laws prohibit only speech that
1s specifically intended to further, and inextricably
intertwined with, independently unlawful conduct,
or that is itself unprotected. None of those laws pro-
hibits speech advocating lawful, nonviolent activity.
A conspiracy conviction requires proof of an agree-
ment to engage in some distinct criminal conduct.
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Fraud is an intentional falsehood causing personal
harm (by transfer of money or otherwise). Bribery
involves the act of providing money or other things of
value in exchange for official action. Extortion in-
volves use or threats of force, violence, fear, or offi-
cial power to obtain property. Such “long-established
criminal proscriptions,” Williams, 128 S. Ct. at 1841-
42, involve features wholly missing here.ll Section
2339B’s novel and sweeping prohibitions prevent
plaintiffs from engaging in speech that does not in-
tend to induce any independently illicit activity or
involve any intentional falsehoods or threats.

Were the Court to accept the government’s invita-
tion to apply O’Brien’s more relaxed scrutiny to laws
that criminalize pure speech based on its communi-
cative impact merely because they also regulate con-
duct in other provisions or applications, First
Amendment doctrine would need to be radically re-
vised. The Court has reversed numerous convictions
for protected speech and assembly under facially con-
tent-neutral “breach of the peace” and “disorderly
conduct” laws.12 In these cases, the Court generally
did not question the facial validity of the laws, which
did not target speech. But the Court nonetheless
repeatedly reversed convictions on the ground that
the statutes were unconstitutional as applied to

11 This Court has described categories of speech like conspir-
acy and fraud as unprotected, not even triggering O’Brien scru-
tiny. Williams, 128 S. Ct. at 1841-43. The government’s conces-
sion that at a minimum O’Brien applies here thus undermines
its asserted analogy to conspiracy, fraud, and the like.

12 See, e.g., Cohen v. California, supra; Edwards v. South Car-
olina, 372 U.S. 229, 235 (1963); Gregory v. City of Chicago, 394
U.S. 111, 112-13 (1969); Cox v. Louisiana, 379 U.S. 536, 545-52
(1965); Cantwell v. Connecticut, 310 U.S. 296, 308-09 (1940).
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peaceable speech and assembly. As the Court stated
in Cantwell v. Connecticut, 310 U.S. 296, 308-09
(1940), a “breach of the peace” law legitimately “em-
braces a great variety of conduct,” including “violent
acts,” but 1s unconstitutional as applied to a convic-
tion for speech because of “the effect of [the speak-
er’s] communication upon his hearers.” Id. at 309.

Similarly, in De Jonge v. Oregon, 299 U.S. 353
(1937), the Court did not question the validity of the
criminal syndicalism statute on its face, but struck
down its particular application because, as applied, it
criminalized pure speech and “peaceable assembly.”
Id. at 365; see also Pet. Br. 53-54, 57-58. And in
NAACP v. Claiborne Hardware Co., 458 U.S. 886,
909-10 (1982), the Court invalidated a tort judgment
using strict First Amendment scrutiny where a fa-
cially neutral business-interference tort cause of ac-
tion, which legitimately encompassed a wide range of
conduct, was applied to hold the organizers of a boy-
cott liable for their speech and association. Under
the government’s approach, all of these cases should
have triggered only O’Brien scrutiny, because they
criminalized speech pursuant to an otherwise facially
valid regulation of conduct. But when such laws
were applied to penalize pure speech, this Court sub-
jected the applications to strict, not intermediate,
scrutiny. See Volokh, Speech as Conduct, 90 Cornell
L. Rev. at 1286-93. The Court should do the same
here.

B. O’Brien Does Not Apply Because the
Challenged Provisions Are Not Con-
tent-Neutral.

O’Brien is also inapplicable for the separate rea-
son that the challenged provisions are content-based
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on their face. Recognizing that O’Brien’s scrutiny is
limited to content-neutral statutes, the government
repeatedly insists that the provisions here are con-
tent-neutral. See, e.g., U.S. Br. 45 (“2339B does not
target expression at all, let alone expression of a cer-
tain content or viewpoint”); id. at 46 (“Sections
2339A and 2339B say nothing about speech, much
less about the content of any speaker’s message”); id.
at 47 (“the statute’s aim is not the content or view-
point of the speech”). But no matter how often the
government repeats them, these claims cannot be
squared with the language of the statute itself.

As the government agrees, whether a statute is
content-based or content-neutral “is something that
can be determined on the face of it; if the statute de-
scribes speech by content then it is content-based.”
U.S. Br. 46 (quoting City of Los Anegeles v. Alameda
Books, Inc., 535 U.S. 425, 448 (2002) (Kennedy, J.,
concurring)). Here, the statute is nakedly content-
based in several respects.

The statute entirely exempts the provision of reli-
gious materials. It is as if the law in O’Brien banned
draft card burning, except for religious purposes.
Statutes that distinguish religious and nonreligious
expression are content-based, and in some settings
even viewpoint-based. Rosenberger v. Rector & Visi-
tors of University of Virginia, 515 U.S. 819, 830-37
(1995); Lamb’s Chapel v. Center Moriches Union Free
School Dist., 508 U.S. 384 (1993). The government’s
only defense of this expressly content-based distinc-
tion is a footnote that merely quotes the court of ap-
peals’ assertion that Congress “is entitled to strike
such delicate balances.” U.S. Br. 51 n.11. But that
assertion does not dispute that the “religious materi-
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als” exemption is content-based. And when the gov-
ernment discriminates on the basis of content, it is
not enough merely to assert that it is a “delicate bal-
ance,” even when foreign policy is implicated; the
government bears the heavy burden of satisfying
strict scrutiny. Boos v. Barry, 485 U.S. 312 (1988).
The government has made no attempt to explain
what compelling government interest made it neces-
sary to exempt the provision of unlimited religious
materials to designated foreign terrorist organiza-
tions—even materials calling for violent jithad—while
criminalizing advocacy of peace and human rights.

In addition, the “training” and “expert advice”
provisions both “describe[] speech by content.”
Speech whose content instructs in “general knowl-
edge” 1s permissible; speech whose content conveys
“specific skills” or is “derived from . . . specialized
knowledge” is proscribed. And according to the gov-
ernment, the same content distinction applies to
“service” and “personnel.” U.S. Br. 40. It is not just,
as the government says in a striking understate-
ment, that training and advice “usually are accom-
plished through the use of words.” U.S. Br. 46. The
statute expressly defines prohibited and permitted
speech by reference to its content, and plaintiffs can-
not determine whether their speech is prohibited ex-
cept by reference to its content.

Quoting Hill v. Colorado, 530 U.S. 703, 721
(2000), the government argues that it is not improper
“to look at the content of an oral or written state-
ment in order to determine whether a rule of law ap-
plies to a course of conduct.” U.S. Br. 51. But as
previously explained, Pet. Br. 50 n.27, the Court
treated the regulation in Hill as a content-neutral
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“time, place, and manner” restriction on all “picket-
ing,” which simply restricted the place at which the
speech could occur and did not “accord[] preferential
treatment to expression concerning one subject mat-
ter,” 530 U.S. at 722. Here, the government concedes
that the statute is not a time, place, or manner re-
striction, U.S. Br. 49, and does not deny that it dis-
criminates in favor of speech that addresses religious
or “general knowledge” subjects, totally barring the
non-preferred speech “to” the disfavored listener at
any time or place, or in any manner.

Thus, because the challenged provisions, as ap-
plied here, regulate plaintiffs’ pure speech based on
1ts communicative impact, because the government’s
asserted interest i1s precisely in “the suppression of
expression” that aids designated groups, and because
the provisions expressly discriminate on the basis of
content, O’Brien’s intermediate scrutiny is inapplica-
ble. Rather, “we are outside of O’Brien’s test, and we
must ask whether th[e government’s] interest justi-
fies [criminalizing plaintiffs’ proposed speech] under
a more demanding standard.” Texas v. Johnson, 491
U.S. at 403. But the government nowhere even tries
to defend the measures at issue here under strict
scrutiny.

C. The Provisions Cannot Survive Even
Intermediate Scrutiny

The nature of the speech at issue here makes the
provisions invalid as applied no matter what stan-
dard of review governs. When peaceful protected
speech or advocacy of lawful activities is involved,
the Court has repeatedly rejected government justifi-
cations for criminalization as insufficient, whether
the government seeks to deny aid to the Communist
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Party, De Jonge, supra; to secure peace and safety
during war, Taylor v. Mississippi, 319 U.S. 583
(1943); to protect children from sexual exploitation,
Ashcroft v. Free Speech Coalition, 535 U.S. 234
(2002); to limit the exposure of confidential commu-
nications to the public, Bartnicki v. Vopper, 532 U.S.
514 (2001); or to prevent a breach of the peace, Cox,
supra; Gregory, supra. The government has not cited
a single decision of this Court upholding a law that
criminalized peaceable speech or advocacy of lawful
activities, under any standard of review.

Even if this Court were to conclude that the gov-
ernment’s interest in criminalizing the specific
speech at issue is “unrelated to the suppression of
expression”—which it should not, see II.A., supra;
Pet. Br. 62, 65—application of the provisions here
would fall under O’Brien. The government cannot
establish that criminalizing plaintiffs’ proposed
speech restricts expression no more than is necessary
to further the government’s interests.

In this as-applied challenge, the government’s
burden 1is to justify criminalizing plaintiffs’ specific
speech, not the statute in general. In Federal Elec-
tion Commission v. Wisconsin Right to Life, 551 U.S.
449 (2007), for example, this Court entertained a
pre-enforcement as-applied challenge to § 203 of the
Bipartisan Campaign Reform Act (BCRA), even
though the Court had previously upheld that very
provision as facially valid. As the Court explained,
“[t]hese cases, however, present the separate ques-
tion whether § 203 may be constitutionally applied to
these specific ads . . . the Government must prove
that applying BCRA to WRTL’s ads furthers a com-
pelling interest and is narrowly tailored to achieve
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that interest.” Id. at 464.13 Thus, the First Amend-
ment question presented here is not whether Section
2339B is generally valid, nor whether the four chal-
lenged provisions are valid in other applications, but
only whether the provisions are valid as applied to
plaintiffs’ specific proposed speech.14

Moreover, as demonstrated by this Court’s de-
tailed examination of evidence in Turner Broadcast-
ing Sys., Inc. v. FCC, 520 U.S. 180 (1997), it is not
enough merely to assert interests in the abstract.
Rather, the government “must demonstrate that the
recited harms are real, not merely conjectural, and
that the regulation will in fact alleviate these harms
in a direct and meaningful way.” Turner Broadcast-
ing Systems, Inc. v. FCC, 512 U.S. 622, 664 (1994).
Thus, the government must demonstrate here that
the criminalization of plaintiffs’ speech about lawful,
peaceable activity is in fact necessary to further its
legitimate interests. This it has failed to do.

First, the government cites a congressional find-
ing that terrorist organizations are so “tainted by

13 See also Greater New Orleans Broadcasting Ass’n, Inc., v.
United States, 527 U.S. 173 (1999) (as-applied First Amend-
ment analysis); U.S. v. National Treasury Employees Union,
513 U.S. 454 (1995) (same).

14 The government and government-supporting amici devote
much of their argument to defending other aspects and applica-
tions of the statute, which do regulate conduct. But plaintiffs
do not challenge other provisions or applications here. To be
clear, plaintiffs do not concede that all the statute’s other provi-
sions are constitutionally valid, as the government erroneously
asserts. U.S. Br. 56 (citing Pet. Br. 55). Plaintiffs have made
no such concession. Plaintiffs have simply narrowed their chal-
lenge in this Court, not pressing here their original challenge to
the ban on providing monetary support that furthered only
humanitarian interests.
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their criminal conduct that any contribution to such
an organization facilitates such conduct.” AEDPA,
§ 301(a)(7), 110 Stat. 1247; U.S. Br. 54. But even if
such a generic statement were acceptable as a fac-
tual finding in a First Amendment case,!® it is lim-
ited to “contributions,” not speech. Congress made
no finding that speech advocating lawful activities
has that effect; to the contrary, Congress expressly
directed that Section 2339B not be interpreted or
applied to abridge free speech or association. 18
U.S.C. § 2339B().

The government also cites a House Report, U.S.
Br. 55, but that Report also speaks in terms of “con-
tributions,” not speech. H.R. Rep. 104-383, at 45
(1995). In fact, the Report expressly states that the
statute preserved “one’s right to think, speak, or
opine in concert with, or on behalf of, such an organi-
zation.” Id. at 44 (emphasis added). The government
below seemed to recognize the intended distinction,
citing this language as speech protective and assert-
ing that “Congress noted that the statutory ban ‘only
affects one’s contribution of financial or material re-
sources.” See Pet. Br. 7 (quoting government brief in
court of appeals). Notably, the House Report insisted
that the statute protected advocacy conducted “in
concert” with a designated group (H.R. Rep. 104-383,
at 45), directly contrary to what the government
seeks to justify here. Thus, neither the House Re-
port nor the congressional finding embodies a deter-
mination that speech advocating peaceable activities
poses any problem, much less furthers terrorism.

15 Cf. Bose Corp. v. Consumers Union, 466 U.S. 485, 503-11
(1984) (appellate courts have independent obligation to assess
facts where First Amendment freedoms are at stake).
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Nor does the government’s rationale for how fi-
nancial contributions aid terrorism—that money can
be commingled with other funds and redirected to-
ward illegal purposes even if donated for a lawful
end (U.S. Br. 54-55)—apply to plaintiffs’ speech.
Human rights advocacy training and peacemaking
are not fungible like money. The government identi-
fies no illegal use to which any of plaintiffs’ proposed
speech could plausibly be put, nor any evidence that
such speech has ever been used to further terrorism
or any other illegal conduct in the past.

The government contends that plaintiffs’ speech
might “free up” other resources that the PKK and the
LTTE would then be able to devote to terrorism.
U.S. Br. 56. This ground, not invoked by Congress
and never before held constitutionally sufficient to
prohibit speech, is dangerously broad; indeed, the
same could be said of independent advocacy and pro-
vision of religious materials, both left unproscribed.
In order to establish that plaintiffs’ proposed train-
ing in human rights advocacy and peacemaking
would “facilitate” criminal conduct in this way, the
government would have to show that terrorist
groups, in the absence of such support, would have
spent their own resources to obtain such training.
The government provides no evidence to support that
supposition.

Finally, the government argues that even if hu-
man rights training cannot be used to support terror-
ism directly, and even if it will not free up other re-
sources to spend on terrorism, it may nonetheless
“bolster” the organization’s “efficacy and strength in
a community, thus undermining this nation’s efforts
to delegitimize and weaken these groups.” U.S. Br.
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56; see also Third Cross-Appeal Br. for Appellants 42
(C.A., filed July 12, 2006) (“even non-fungible sup-
port confined to humanitarian purposes causes harm
by increasing the terrorist group’s good will, recruit-
ing, and image of legitimacy.”) This rationale, which
government counsel below articulated as an interest
in making designated groups “radioactive” that justi-
fied prohibiting even the filing of amicus briefs, see
Pet. Br. 49 n.26, 1s an invalid interest under the
First Amendment, because it seeks to suppress a
particular message—namely, that groups the United
States disfavors are “legitimate.”

This is essentially the same interest held insuffi-
cient to justify laws penalizing Communist Party
membership. This Court never questioned Con-
gress’s detailed findings that the Communist Party
was part of an international conspiracy using terror-
1sm and other illegal methods to overthrow the Unit-
ed States by force and violence. The government ar-
gued that active association would inevitably support
the organization’s illegal ends.'® This Court, how-
ever, repeatedly insisted that laws must carefully
distinguish between those who associated with the
Communist Party to further its legal ends and those

16 In Scales v. United States, the United States argued that
“knowingly joining an organization with illegal objectives con-
tributes to the attainment of these objectives because of the
support given by membership itself.” U.S. Br. on Reargument
at *8, Scales v. United States, 367 U.S. 203 (1961) (No. 1), 1959
WL 101542; id. at *11 (“Membership in an organization renders
aid and encouragement to the organization”) (quoting Frankfeld
v. United States, 198 F.2d 679, 683-84 (4th Cir. 1952)); id. at
*22-*23 (active membership can be proscribed “even though the
activity be expended along lines not otherwise illegal, since
active support of any kind aids the organization in achieving its
own illegal purposes”).



36

who did so to further its illegal ends. The govern-
ment’s interest in “delegitimizing” the PKK by the
means at issue here—prohibiting plaintiffs from ad-
vocating in cooperation with it and urging it to use
human rights and peacemaking tools—is equally im-
permissible.

III. THE CHALLENGED PROVISIONS
VIOLATE PLAINTIFFS RIGHT OF
ASSOCIATION

For related reasons, the challenged provisions
independently violate plaintiffs’ right of association.
By effectively outlawing all “concerted activity,” the
services and personnel provisions penalize virtually
anything one might do in association with a desig-
nated group, even if, like De Jonge, one is engaged
solely in peaceable advocacy and assembly. And they
impose criminal penalties on speech based on the
disfavored identity of the organization with which it
is coordinated.l’” By acknowledging that plaintiffs’
speech and advocacy is protected if engaged in inde-
pendently of a designated group, U.S. Br. 14, but a
crime if cooperation with the group is involved, the
government admits that what the statute prohibits is
association.

17 The government contends that plaintiffs have abandoned
their due process “guilt by association” argument, U.S. Br. 62,
despite their having specifically preserved it, Pet. Br. 43 n.23,
and having devoted a section of their brief to the claim that the
statute impermissibly criminalizes plaintiffs’ speech based on
association. Pet. Br. 56-59. Since both due process and the
First Amendment prohibit guilt by association, and plaintiffs
have expressly argued that the statute violates the right of as-
sociation by imposing criminal liability, the argument is
squarely presented.
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The government concedes that De Jonge estab-
lishes that “peaceable assembly for lawful discussion
cannot be made a crime.” De Jonge, 299 U.S. at 365;
U.S. Br. 61. But it insists that Section 2339B “does
not prevent [plaintiffs] from peaceably assembling
with members of the PKK and LTTE for lawful dis-
cussion. It prevents the separate step of rendering
material support, in the form of property or services.”
U.S. Br. 61. This is circular: the government simply
redefines “peaceably assembling with members of the
PKK and LTTE for lawful discussion” of human
rights advocacy and peacemaking as a “service.” To
define “peaceable discussion” as a “service” does not
eliminate the First Amendment violation, any more
than Oregon’s labeling of De Jonge’s “peaceable dis-
cussion” as “criminal syndicalism” did. The govern-
ment “cannot foreclose the exercise of constitutional
rights by mere labels.” NAACP v. Button, 371 U.S.
415, 429 (1963).18

The statute also violates the right of association
by hinging criminal punishment on association. The

18 The government argues, almost in passing, that plaintiffs’
right to associate with foreign entities is less “absolute” than
with domestic organizations. U.S. Br. 52. But it offers no re-
sponse to this Court’s holding in Lamont v. Postmaster General,
381 U.S. 301 (1965), protecting the right of Americans to re-
ceive information from the Communist Party abroad (without
registering with the government first), nor to the Court’s many
cases fully protecting the right of association with the Commu-
nist Party, notwithstanding the government’s contention that it
“was under the firm and direct control of the Communist Inter-
national and, through it, of the Soviet Union.” U.S. Br. at *185,
Dennis v. United States, 341 U.S. 494 (1951) (No. 336), 1950 WL
78653. The only case the government cites, DKT Mem’l. Fund
Ltd. v. Agency for Int’l Dev., 887 F.2d 275, 295 (D.C. Cir. 1989),
held that family planning organizations lacked standing to
challenge AID’s anti-abortion funding policies.
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statute permits advising the Palestine Liberation
Organization (PLO) on peacemaking, because the
PLO, despite its notorious terrorist activities, has not
been designated a “foreign terrorist organization.”
But the very same peacemaking advice is a crime if
provided to the PKK. The Communist Party cases
establish that the government may not impose pen-
alties on peaceful and otherwise-legitimate associa-
tion with a group simply because the group engages
in illegal activities. See Amicus Br. of Victims of
McCarthy Era (drawing parallels between the chal-
lenged provisions and McCarthy-era laws).

The government dismisses the Communist Party
right of association cases on the ground that those
statutes hinged penalties or denials of benefits on
membership or association alone, whereas the chal-
lenged provisions of Section 2339B penalize not just
association, but association plus something more.
U.S. Br. 60. But the only “plus” in these as-applied
cases 1s speech advocating lawful, peaceable activi-
ties, which makes the provisions more invalid, not
less.

On the government’s theory, Congress could have
reenacted every one of the anti-Communist penalties
and disabilities that this Court invalidated, simply
by penalizing “speaking in cooperation with” instead
of “membership in” the Communist Party. In fact,
the Court has never defined the right of association
so anemically. What is protected is “the right to as-
sociate with others in pursuit of a wide variety of
political, social, economic, educational, religious, and
cultural ends.” Roberts v. U.S. Jaycees, 468 U.S. 609,
622 (1984). Through the right of association, the
Court has protected the right to “peaceably assemble
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for lawful discussion,” De Jonge, supra; to solicit
members to the Communist Party and circulate lit-
erature, Herndon v. Lowery, 301 U.S. 242, 245
(1937); to organize a boycott, even where it included
substantial acts of violence, NAACP v. Claiborne
Hardware Co., 458 U.S. at 907-909; and to litigate
for social and political purposes, NAACP v. Button,
371 U.S. at 428-30. The right of association is not
limited to holding a membership card.

IV. THE COURT CAN AVOID THE
CONSTITUTIONAL QUESTIONS
PRESENTED BY ADOPTING A
SPECIFIC INTENT REQUIREMENT

The Court can avoid all of the above constitu-
tional issues by interpreting the challenged provi-
sions to require proof of intent to further a desig-
nated group’s terrorist activities when applied to
speech. That is the very course this Court took in
Scales v. United States, 367 U.S. 203 (1967), when
confronted with the application of a similarly broadly
worded statute penalizing association with the
Communist Party.l® And here, Congress has specifi-

19 Contrary to the government’s contention (U.S. Br. 62-63),
plaintiffs below consistently urged the interpretation they ad-
vance now and invoked the “avoidance” canon. See Br. for Ap-
pellees at 17, HLP v. Mukasey, 552 F.3d 916 (9th Cir. 2007)
(Nos. 05-56753, 05-56846) (“The constitutional infirmity identi-
fied above can be avoided by interpreting the statute to require
proof that the donor specifically intended to further the recipi-
ent group's illegal activity.”); Br. of Appellees at 33, HLP v.
Mukasey, 509 F.3d 1122 (9th Cir. 2007) (Nos. 05-56753, 05-
56846) (“[TThe Court can avoid the constitutional problems
identified above if it interprets the statute to incorporate a
mens rea requirement that the defendant intended to further
the designated organization's illegal activities.”); Mem. in Supp.
of Summ. J. at 13, HLP v. Gonzales, 380 F.Supp.2d 1134 (C.D.
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cally directed the courts to construe the statute to
avoid First Amendment infringements.

The government contends that interpreting the
challenged provisions to require proof of specific in-
tent would not avoid resolution of plaintiffs’ claims.
But that is wrong. If the Court construed the chal-
lenged provisions to require specific intent as applied
to speech, the injunction against applying the provi-
sions to plaintiffs’ proposed speech could be sus-
tained on statutory grounds, and there would be no
need to reach plaintiffs’ constitutional challenges.
That is avoidance, irrespective of whether a specific
intent standard would clearly “save” the challenged
provisions from all possible future constitutional
challenges. U.S. Br. 63. The canon is about avoiding
constitutional questions, not resolving them. It is
enough that the specific intent construction would
permit relief on statutory grounds.

The only constitutional issue plaintiffs present
that goes beyond their own conduct (which is undis-
putedly not specifically intended to further illegal
ends) is their Williams claim of overbreadth because
the statute is vague in a substantial range of appli-
cations. The Court would not need to reach that

Cal. 2005) (No. 03-6107 ABC Mcx.) (“The imposition of a specific
intent requirement is . . . essential here.”). Both lower courts
expressly considered this specific-intent issue. Pet. App. 13a-
19a; 47a-60a. In any event, the Court has said that it is inde-
pendently obligated to adopt a statutory construction that
avoids constitutional adjudication if it can do so. See, e.g., Ed-
ward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr.
Trades Council, 485 U.S. 568, 575 (1988). It can do so here,
without encountering the problems that barred such an ap-
proach in Citizens United v. FEC, No. 08-205, slip op. 10-12
(U.S. Jan. 21, 2010).
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claim if it afforded plaintiffs relief on statutory
grounds. And contrary to the government’s sugges-
tion, U.S. Br. 63, that claim would be answered by a
“specific intent” test. As the government recognizes
(U.S. Br. 17-18), and as this Court illustrated in
Scales, 367 U.S. at 221-30, a properly formulated
scienter requirement can substantially mitigate va-
gueness problems by so narrowing the potential ap-
plications of the statute that there would be nothing
of relative significance that is constitutionally pro-
tected within its narrow prohibitions. A statute lim-
ited to speech intended to further terrorist activity
would not apply to a “substantial” amount of pro-

tected speech (if any), and hence would avoid over-
breadth.

The government argues that the suggested inter-
pretation is not available because Congress rejected
it. U.S. Br. 64. But there is no evidence of such a
rejection (and given Congress’s explicit instruction to
avoid First Amendment infringements, the Court
should adopt the intent construction unless Congress
expressly rejected it). Congress never considered
and rejected a requirement, in Section 2339B, that
speech be specifically intended to further terrorist
activity. In 2004, Congress adopted a requirement
that defendants know that the organizations they
support are designated or have engaged in terrorist
activities, 1n response to a court of appeals decision
holding that such a requirement was constitutionally
mandated. See HLP v. U.S. Dep’t of Justice, 352 F.3d
382, 393-94 (9th Cir. 2003). But adopting a general
knowledge requirement with respect to the identity
of a beneficiary for all the statutory prohibitions is
not inconsistent with a narrow “specific intent” re-
quirement applicable only where the statute crimi-
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nalizes speech. Indeed, as plaintiffs explained in
their opening brief, Pet. Br. 67-68, in Scales this
Court interpreted a statute to require proof of spe-
cific intent where Congress had expressly required
only “knowing” support. Scales, 367 U.S. at 219-24.

The government suggests that Congress must
have rejected a specific intent requirement for Sec-
tion 2339B because it adopted one for Sections 2339A
and 2339C. U.S. Br. 64-65. But those provisions do
not require specific intent; they permit punishment
where an individual knowingly or intentionally pro-
vides aid to a terrorist act. And the context those
provisions address is different: they do not pose the
same First and Fifth Amendment concerns as the
provisions challenged here, because they are limited
to support of specified terrorist acts, rather than or-
ganizations more generally. Finally, that Congress
did not expressly impose a “specific intent” require-
ment on all forms of “material support” in Section
2339B hardly means that it would flout congres-
sional intent to adopt such a requirement when Sec-
tion 2339B applies to pure speech. Congress ex-
pressly directed the courts to construe Section 2339B
to avoid infringement of speech and association
rights. The Court in Scales has already shown how
to do that.

V. GRANTING PLAINTIFFS RELIEF WILL
NOT IMPEDE THE GOVERNMENT’S
LEGITIMATE INTERESTS IN
NATIONAL SECURITY

The government sweepingly invokes national se-
curity, calling Section 2339B “one of this nation’s
most valuable and vital tools in the fight against in-
ternational terrorism.” U.S. Br. 16. Amici make sim-
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ilar claims for Section 2339B generally. But what
amici, and the government, never do is explain in
any persuasive way how tolerating plaintiffs’ pro-
posed speech will undermine the security of the Unit-
ed States.

There 1s simply no good reason to think that U.S.
security will be endangered if Judge Fertig and the
Humanitarian Law Project are permitted to help the
PKK learn to bring human rights complaints in Ge-
neva, to assist it in efforts toward peaceful resolution
of its disputes with the Turkish government, or to
work with it in advocating for legal reforms at the
United Nations and in Congress. dJust as in De
Jonge, where the Court found no evidence that toler-
ating peaceable advocacy of the Communist Party’s
lawful activities would further criminal syndicalism,
or in Cox v. Louisiana, where the Court held that
peaceable civil rights protests would not undermine
the peace and security of Louisiana, so here, there is
no reason to believe that plaintiffs’ speech will
threaten U.S. security. The government and amici
dismiss such a determination as a policy disagree-
ment with Congress, but it is not. Rather, it is the
Court’s duty, in as-applied challenges to laws regu-
lating speech and association, to invalidate the stat-
ute as applied if the government cannot meet its con-
stitutional burden of justification.

Protecting plaintiffs’ speech will leave the gov-
ernment with fully adequate tools to address threats
to our national security. A decision declaring the
four challenged provisions invalid as applied to
plaintiffs’ proposed speech would leave the entirety
of Section 2339B available for enforcement against
all conduct that is not protected speech, along with a
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host of related statutes criminalizing support of ter-
rorist activity. While it insists that plaintiffs’ speech
must be prohibited, the government has not been
able to cite a single case in which it has used the sta-
tute to prosecute anyone for the kind of speech plain-
tiffs propose here. The empirical record of use of the
statute does not justify the claim of need the gov-
ernment must support to prevail here. See Citizens
United, slip op. 10 (“First Amendment standards . . .
‘must give the benefit of any doubt to protecting ra-
ther than stifling speech.”).

CONCLUSION

All four provisions should be held invalid or, al-
ternatively, read to require intent to further terrorist
activity, as applied here. The judgment of the court
of appeals should be affirmed with respect to the
provisions held invalid and reversed with respect to
the provisions upheld.
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