Case 1:09-cv-04888-NG -LB Document 50 Filed 03/10/10 Page 1 of 33

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ASSOCIATION OF COMMUNITY FILED
. h F
ACORNINSTITOTE NG e ST o
) '
and MHANY MANAGEMENT, INC., d MAR 10 2010

f/k/a NEW YORK ACORN HOUSING :
COMP ANY, INC., | mm m

Plaintiffs,

OPINION AND ORDER
09-CV-4888 (NG)
-against- -

UNITED STATES OF AMERICA;

SHAUN DONOVAN, Secretary of the Department
of Housing and Urban Development;

PETER ORSZAG, Director,

Office of Management and Budget;
TIMOTHY GEITHNER, Sccretary of the
Department of Treasury of the United States;
LISA P. JACKSON, Administrator

of the Environmental Protection Agency;
GARY LOCKE, Secretary of Commerce; and
ROBERT GATES, Secretary of Defense.

Defendants.
X

GERSHON, United States District Judge:

Plaintiffs, the Association of Community Organizations for Reform Now, Inc.
(“ACORN"), and two of its afﬁliaies, challenge as an unconstitutional bill of attainder a group of
appropriations provisions enacted by Congress that bar plaintiffs from receiving federal funding.
Qn December 11, 2009, a preliminary injunction against the enforcement of Continuing
Resolution 163, the only provision then at issue, was entered. ACORN v. United States, 662 F.

Supp. 2d 285 (E.D.N.Y. 2009) (“4CORN I"). In an amended complaint, plaintiffs have added
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the remainder of the challenged 2010 appropriations provisions and have named as defendants
the officials responsible for enforcing them. The parties have now agreed to consolidate
plaintiffs® motions for preliminary and permanent relief and, in effect, both sides have moved for
summary judgment. See Fed R. Civ. P. 56, 65. While there are minor disputes about factual
matters, the parties agree that there are no material issues of fact that prevent resolution of this
case without a trial.

As was noted in 4ACORN 1, in bringing this action plaintiffs ask this court to consider the
constitutionality of legislation that was approved by both houses of Congress and signed into law
by the President. I again emphasize that such a task can be approached only with the utmost
gravity, because legislative decisions enjoy a high presumption of legitimacy. This is
particularly true where the challenge is brought under a Irarely—lit:igated provision of the
Constitution, the Bill of Attainder Clause, which has been successfully invoked only five times
in the Supreme Court since the signing of the Constitution. |

.ACOR.N’S critics consider it responsible for fraud, tax evasion, and election law
violations, and members of Congress have argued that precluding ACORN from federal funding
is necessary to protect taxpayer money. ACORN, by contrast, while acknowledging that it has
made mistakes, characterizes itself as an organization dedicated to helping the poor and argues
that it has been thée object of a partisan attack against its mission. This case does not involve
resolution of these contrasting views. It concerns only the means Congress may use to effect its
goals. Nor does this case depend upon whether Congress has the right to protect the public
treasury from fraud, waste, and abuse; it unqﬁeﬁﬁonably does. The question here is only whether
Congress has effectuated its goals by legislatively determining ACORN’s guilt and imposing

punishment on ACORN in violation of the Constitution’s Bill of Attainder Clause.
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BACKGROUND

ACORN describes itself as “the nation’s largest community organization of low-and-
moderate income families.” ACORN, in addition to its own work, has affiliations with a number
of other organizations, including its co-plaintiffs ACORN Institute, Inc. and MHANY
Management, Inc., which was formerly known as New York ACORN Housing Company, Inc.
Plaintiffs have in past years received millions of dollars in federal funding from a variety of
grants, embodied in contractual agreements, from various federal agencies. ACORN itself does
not receive federal grants, but it has been a frequent subcontractor of ACORN affiliates such as
ACORN Institute. |

Numerous accusatiops have been made against ACORN. Most prominently, ACORN
came wnder attack after publication of hidden-camera videos in September of 2009, in which
employees of an ACORN affiliate are seen to advise a purported prostitute and her boyfriend
about how to engage in various illegal activities and evade law enforcement while doing so.
Other allegations include that ACORN violated tax laws governing non-profit organizations,
misused taxpayer dollars, committed voter fraud, and violated federal election laws by playing
an impermissibly partisan role in its voter registration campaign. ACORN has been and is
currently the subject- of numerous investigations.! ACORN answers that it has responded by
terminating staff members found to have engaged in misconduct, reorganizing its board of
directors, and hiring Scoft Harshbarger, Esq., a former Massachusetts Attorney General, to
conduct an internal investigation. Both sides rely on Mr, Harshbarger’s report, issued on

December 7, 2009, which identifies problems with ACORN’s internal management, discusses

! The Congressional Research Service has prepared a list of all pending and previous
investigations relating to ACORN. See Memorandum from Congressional Research Service to
House Judiciary Committee re: Association of Community Organizations for Reform Now (Dec.
22,2009).
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reforms already being undertakén, and suggests others; it also raises issues regarding the
integrity of the videotapes.

In the fall of 2009, in the absence of 2010 appfopﬁations acts for all federal agencies and
programs, Congress enacted, and President Obama signed into law, a Continuing Appropﬁations
Resolution (“Continuing Resolution™). That Continuing Resolution included one of the
provisions at issue in this case, referred to here as “Section 163,” which was the subject of
ACORN I, Continuing Appropriations Resolution, 2010, Pub. L. No. 111-68, Div. B, § 163, 123
Stat. 2023, 2053 (2009). Section 163 provides that:

None of the funds made available by this joint resolution or any

- prior Act may be provided to the Association of Community
Organizations for Reform Now (ACORN), or any of its affiliates,
subsidiaries, or allied organizations.

The Continuing Resolution containing Section 163 went into effect on October 1, 2009, |
and was extended on October 31, 2009 to December 18, 2009, Further Continuing
Appropriations Resolution, 2010, Pub. L. No. 111-88, Div. B, § 101, 123 Stat. 2904, 2972
(2009). The extension of the Continuing Resolution was included in the same law as the 2010
appropriations act for the “Department of the Interior, Environment, and Related Agencies.”
Another division of this Act prohibits federal funds from being “made available” under the Act
to ACORN or “its subsidiaries.” Dep’t of the Interior, Environment and Related Agencies
Apprapriations Act, 2010, Pub. L. No. 111-88, Div. A, § 427, 123 Stat. 2904, 2962 (2009).

On October 7, 2009, Peter Orszag, the Difector of the Office of Management and Budget
(“OMB™) and a defendant here, issued a memorandum to the heads of all executive branch
agencies regarding the implementation of Section 163 (“OMB Memorandum™). The OMB
Memorandum directs, inter alia, that “[njo agency or department should obligate or award any

Federal funds to ACORN or any of its affiliates, subsidiaries or allied organizations (collectively
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‘affiliates’) during the period of the [Continuing Resclution],” even where the agencies had
already determined that funds should be awarded to ACORN, but had not yet entered into
binding agreements with the organization to do so. This prohibition applied not just to the 2010
fiscal year, but also to appropriations made in Fiscal Year 2009, and to any funds left over from
prior years’ appropriations. In addition, the OMB Memorandum states that agencies should,
“where permissible,” suspend performance and payment under existing contracts with ACORN
and its affiliates, and ask for guidance on any legal considerations from the agencies’ own
counsel, OMB, or the Department of Justice. Finally, turning to subcontractors, the OMB
Memorandum instructs agencies to “take steps so that no Federal funds are awarded or obligated
by your grantees or contractors to ACORN or its affiliates” and recommends that cach agency
notify federal grant and contract recipients about Section 163. On November 19, 2009, HUD
gave notice to plaintiff ACORN Institute that it was suspending several of its contracts with the
organization because of Section 163.

Plaintiffs filed suit in this court on November 12, 2009, arguing that Section 163 is an
unconstitutional bill of attainder and that it violates their rights under both the First Amendment
and the Due Process Clause, In their initial complaint, plaintiffs alleged that, as a direct
consequence of Section 163, agencies have refused to review their grant applications; that grants
they were told they \&ould receive have been rescinded; that previously-awarded grants have not
been renewed; and that HUD had refused to pay on its contractual obligations even for work
already performed. Plaintiffs also alleged that other organizations, such as private corporations
and foundations, have cut ties to them as a result of Section 163.

Following the dissemination of the OMB Memorandum, the Department of Justice Office
of Legal Counsel (“OLC”) responded to a request for guidance from HUD as to whether Section

163 prohibits payments to ACORN to satisfy contractual obligations that arose prior to Section

5
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163's enactment.? The OLC memorandum advises HUD that “[S]ection 163 should not be read
as directing or authorizing HUD to breach a pre-existing binding contractual obligation to make
payments to ACORN or its affiliates, subsidiaries, or allied organizations where doing so would
give rise to contractual liability,” To read Section 163 otherwise, the memorandum notes, wduld
“undo a binding governmental contractual promise.” The memorandum explains that its
construction of Section 163 not only avoids a.bzfoga.ting “binding governmental coqtractua.l
promises,” but also avoids constitutional concerns, in particular those arising from the Bill of
Attainder Clause, that “may be presented by reading the statute, which applies to specific named
entities, to abrogate such contracts, including even in cases where performance has already been
completed but payment has not been rendered.”

Plaintiffs sought emergency relief on November 13, 2009, arguing that Section 163 was
an unconstitutional bill of attainder and that it violated their rights under both the First
Amendment and the Due Process Clause. On December 11, 2009, I preliminarily enjoined then-
defendants the United States, Peter Orszag, in his official role as Director of OMB, Shaun
Donovan, in his official role as Secretary of HUD, and Timothy Geithner, in his official role as
Secretary of the Treasury, ﬁom enforcing the provision, on the grounds that plaintiffs had shown
irreparable harm and a likelihood of success on the merits of their claim that Section 163 1s a bill

of attainder.® 4CORN I, 662 F. Supp. 2d at 299-300. -

2 Although the OLC memorandum is dated October 23, 2009, it was not publicly released

. until late November 2009,

3 The government appealed that decision on December 16, 2009, but has not moved in the
Second Circuit to expedite the appeal. By letter dated February 12, 2010, the government asked
for a due date of May 13, 2010 for its opening brief in the Court of Appeals, which request was
“so ordered™ on February 17, 2010. '
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On December 16, 2009, President Obama signed into law the 2010 Consolidated
Appropriations Act. Consolidated Appropriations .Act, 2010, Pub. L. No. 111-117, 123 Stat,
3034 (2009). This Act, described by the government as a “minibus™ Act, is a consolidation of
various appropriations-acts for Fiscal Year 2010.

Several of the consolidated acts contain provisions prohibiting the award of fu:ruilin:n.:.jr to
ACORN.' Section 418 of Division A of the Act, which appropriates funding for
“Transportation, Housing and Urban Development, and Related Agcneics,” precludes federal
funding to ACORN in languagé identical to that of Section 163. See Transportation, Housing,
and Urban Development, and Related Agencies Appropriations Act, 2010, Pub. L. No, 111-117,
Div. A, § 418, 123 Stat. 3034, 3112 (2009).° Section 534 of Division B of the Act, which covcré.
appropriations for “Commerce, Justice, Science, and Related Agencies,” provides that “[njone of
the funds made available under this Act may be distributed to the Association of Community
Organizations for Reform Now (ACORN) or its subsidiaries.” Commerce, Justice, Science, and
Related Agencies Appropriations Act, 2010, Pub. L. No. 111-117, Div. B, § 534, 123 Stat. 3034,
3157 (2009).

Section 511 of the “Military Construction and Veterans Affairs and Related Agencies”
appropriations act provides that “[nJone of the funds made available in this division or any other

division in this Act may be distributed to [ACORN] or its subsidiaries.” Military Construction

‘ The government has identified three Fiscal Year 2010 appropriations acts passed shortly
after Section 163 that do not include a ban on funding ACORN, See Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies Appropriations Act, 2010,
Pub. L. No. 111-80, 123 Stat. 2090 (2009); Department of Homeland Security Appropriations
Act, 2010, Pub. L. No. 111-83, 123 Stat. 2142 (2009); Energy and Water Development and
Related Agencies Appropriations Act, 2010, Pub, L. No. 111-85, 123 Stat. 2845 (2009).

5 The parties agree that Section 418’s “prior Act” language bars funding of ACORN from
HUD funds left over from prior years’ appropriations, but disagree as to whether that language
extends to other agencies’ funds from prior years. Plaintiffs and the government agree that this
dispute need not be resolved to decide this case.

7
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and Veterans Affairs and Related Agencies Appropriations Act, 2010, Pub. L. No. 111-117, Div.
E, § 511, 123 Stat. 3034, 3311 (2009). In contrast to the other provisions in the minibus, which
lirnit the funding prohibitions to one single division, the funding restriction in Division E applies
to the entirety of the minibus, except insofar as it may conflict with other ACORN-related
provisions within another division.

Following the enactment of the minibus bill, Congress passed and the President signed
into law the final outstanding appropriations bill, the Department of Defense Appropriations Act
of 2010, which prohibits distribution of funds under the act to ACORN or “its subsidiaries.”
Department of Defense Appropriations Act, Pub. L. No. 111-118, § 8123, 123 Stat. 3409, 3458
(2009). Once this final appropriations act was passed, the Continuing Resolution, and thus
Section 163 included in it, expired.

On consent of the government, plaintiffs filed a second amended complaint including all
five Fiscal Year 2010 appropriations provisions that prohibit funding to ACORN as well as
Section 163.5 Plaintiffs named three new defendants: Lisa P. Jackson, Administrator of the
Environmental Protection Agency (“EPA”™); Gary Locke, Secretary of Commerce; and Robert
Gates, Secretary of Defense.

Plaintiffs and defendants agree that, for the purposes of the bill of attainder argument, the
challenged provisions should be analyzed as one statute. Although several of the full year
appropriations acts use language slightly different from that of Section 163, neither plaintiffs nor
defendants have suggested that any of these differences is significant, either praéticaﬂy or

legally. Similarly, although the challenged provisions differ somewhat in whether they prohibit

s Following the enactment of the 2010 appropriations acts, plaintiffs had amended their
initial complaint to include challenges to these acts, and they moved to
“Amend/Correct/Supplement” the preliminary injunction issued in ACORN I. This motion was
denied on procedural grounds, after which plaintiffs, on consent, filed the second amended
complaint now at issue.

8
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funding to “ACORN or its subsidiaries™ or “ACORN, or any of its affiliates, subsidiaries, or
allied organizations,” at least for plaintiffs’ bill of attainder argument, any difference between
these terms is immaterial, For purposes of simplicity, I refer to the group as “ACORN and its
affiliates.”

Plaintiffs acknowledge that HUD, pursuant to the OLC memorandum, has paid, or has
agreed to pay, for work already performed under existing contracts. They contend that
. congressional suspension of existing contracts and the denial of the opportunity to obtain future
contracts amounts to punishment that violates the Bill of Attainder Clause.

The defendants recognize that ACORN has been singled out by Congress and that there
has been no judicial trial at which ACORN has been found guilty and deserving of punishment,
but argue that the challenged legislation is not a bill of attainder because it does not impose
punishment. The government relies. heévily on Section 535 of Division B of the 2010
Consolidated Appropriations Act, which directs the United States Government Accountability
Office (“GAO™) to “conduct a review and audit of the Federal funds received by [ACORN] or
any subsidiary or affiliate of ACORN” to determine

(1) whether any Federal funds were misused and, if so, the total

amount of Federal funds involved and how such funds were

misused; (2) what steps, if any, have been taken to recover any

Federal funds that were misused; (3) what steps should be

taken to prevent the misuse of any Federal funds; and (4)

whether all necessary steps have been taken to prevent the

misuse of any Federal funds.
Commerce, Justice, Science, and Related Agencies Appropriations Act, 2010, Pub. L. No. 111-
117, Div. B, § 535, 123 Stat. 3034, 3157-58 (2009). Section 535 directs that within 180 days of
enactment of the Act, the Comptroller General “shall submit to Congress a report on the results

of the audit . . . , along with recommendations for Federal agency reforms.” Id Plaintiffs do not

challenge the Section 535 provision as a bill of attainder, but the government relies on the

9
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investigation to argue that Congress had a non-punitive reason for pas;sing the challenped
provisions,
DISCUSSION
L. Bill of Attainder Analysis
Article I‘, Section 9, of thc. Constitution provides that “No Bill of Attainder or ex post
facto Law shall be passed.”” A bill of attaindcr‘ is “a law that legislatively determines guilt and
inflicts punishment upon an identifiable individual without provision of the protections of a
judicial trial.” Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 468 (1977). Enacted as a “bulwark
against tyranny” by Congress, “the Bill of Attainder Clause was intended not as a narrow,
technical (and therefore soon to be outmoded) prohibition, but rather as an implementation of the
separation of powers, a general safeguard against legislative exercise of the judicial function, or
more simply—trial by legislature.” United States v. Brown, 381 U.S. 437, 443, 442 (1965). This
principle of separation of powers animates bill of attainder jurisprudence; its prohibition
“reflected the Framers’ belief that the Legislative Branch is not so well suited as politically
independent judges and juries to the task of ruling uﬁon the blameworthiness of, and levying
appropriate punishment upon, specific persons.” Id. at 445 A
Three factors “guide a court’s determination of whether a statute directed at a named or
readily identifiable party is punitive™ first, “whether the challenged statute falls within the

historical meaning of legislative punishment”; second, “whether the statute, viewed in terms of

7 The Constitution includes two clauses prohibiting bills of attainder. Article I, Section 9,
implicated here, restricts Congress; Article I, Section 10, restricts state legislatures.

§ As the government acknowledges, the Second Circuit has determined that the Bill of
Attainder Clauses protect corporations as well as individuals. See Consol. Edison Co. of NY. v.
Pataki, 292 F.3d 338, 346-47 (2d Cir. 2002). Defendants have reserved the right 1o challenge
the applicability of the Bill of Attainder Clause to corporations in any appellate proceedings in
this case.

10
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the type and severity of burdens imposed, reaéonably can be said to further nonpunitive
legislative purposes,” an inquiry sometimes referred to as the “functional test”; and third,
“whether the legislative record evinces a legislative intent to punish.” Consol. Edison Co. of
N.Y., Inc. v. Pataki (“Con Ed”), 292 F.3d 338, 350 (2d Cir. 2002) (internal quotation marks and
alterations omitted). A statute “need not fit all three factors to be considered a bill of attainder;
rather, those factors are the evidence that is weighed together in resolving a bill of attainder
claim.” Id
A. Historical Meaning of Legislative Punishment

As the Second Circuit has explained, “[sJome types of legislatively imposed harm . . . are
considered to be punitive per se.” Con Ed, 292 F.3d at 351. “The classic example is death, but
others include imprisonment, banishment, . . . the punitive confiscation of property, and
prohibition of designated individuals or groups from participation in specified employments or
vocations.” /d. (internal quotation marks and alterations omitted) 2

Any consideration of the “historical” meaning of punishment in this context must begin
with the handful of Supreme Court cases finding statutes to be bills of attainder. In each of the
five cases in which the Supreme Court has found legislation to violate the Bill of Attainder
Clause, the context of the Court’s ruling was protection of political liberty."® In Cummings v.
Missouri, 71 U.S. (4 Wall.) 277 (1866), for example, the Court concluded that a statute that
barred persons from certain professions unless they took an oath that they had never been

connected to an organization “inimical to the government of the United States™ was punishment

? The history of the bill of attainder, and its roots in fourteenth-century England, have been
described elsewhere. See, e.g., Brown, 381 U.S. at 441-49; In re Extradition of McMuilen, 989

F.2d 603, 604-06 (2d Cir. 1993).

10 Here, plaintiffs allege that ACORN has been punished both for alleged misconduct, such
as fraud, and its alleged impermissible partisanship.
11
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for past association with the Conféderacy. Accord Ex parte Garland, 71 Us. (4 Wall.) 333
(1866); Pierce v. Carskadon, 83 U.S. (16 Wall.) 234 (1I872). Similarly, in United States v.
Brown, 381 U.S. 437 (1965), the Court held that a statute making it a crime for a member of the
Communist Party to serve as an ofﬁcerlor employee of a labor union was a bill of attainder. In
the fifth case, Unired States v. Lovetr, 328 U.S. 303 (1946), the Court held that a statute that
permanently barred three government employees who had been accused of being communists
from government service was an unconstitutional bill of attainder.

As acknowledged in ACORN I, the idea that the deprivation of the opportunity to apply
for discretionary federal funds is “punitive” within the meaning of the Bill of Attainder Clause at
first blush seems implausible. Neither the Supreme Court nor the Second Circuit has been faced
with such a claim. This is not surprising: Plaintiffs assert, and defendants do not dispute, that
this is the first time Congress has denied federal funding to a specifically named person or
organization in this way. One district court, however, in a case much like this one, has
concluded that denial of the opportunity to apply for sfate government confracts amounts to
punishment under Article I, Section 10. See Fla. Youth Conservation Corps., Inc. v. Stutier, No.
06-275, 2006 WL 183I5967, at *2 (N.D. Fla. June 30, 2006). For the reasons explained below, I
agree with the district court in Florida and conclude that the discretionary nature of governmental
funding does not foreclose a finding that Congress has impermissibly singled out plaintiffs for
punishment.

Lovert is particularly instructive in this regard. In Lovert, a congressman attacked thirty-
nine specifically named government employees, including plaintiffs, as “irresponsible,
mlrepreséntative, crackpot, radical bureaucrats,” and affiliates of “communist ﬁ'ont

organizations.” Lovett, 328 U.S. at 308-09. Following secret hearings, Congress passed an act

12
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that no appropﬁatibn counld then, or later, be used to pay plaintiffs’ government salaries. Jd. at
312-13.

The Supreme Court concluded that the appropriations act “clearly accomplishes the
punishment of named individuals without a judicial trial.” Jd at 316. That Congress placed the
prohibition in an gppropriations bill carried no weight. “The fact ﬁat the punishment is inflicted
through the instrumentality of an Act specifically cutting off the pay of certain named individuals
found guilty of disloyalty,” the Court concluded, “makes it no less galling or effective than if it
had been dene by an Act which designated the conduct as criminal.” d.

The government attempts to distinguish Lovert on the ground that plaintiffs in that case
had a “vested property interest” in their jobs, whercas here, as plaintiffs unequivocally
acknowledge, they have no right to the award of a grant or contract from the federal government.
But the Court in Loveit did not base its decision on a property rights analysis. The Supreme
Court found a deprivation amounting to punishment under the Bill of Attainder Clause, not only
because plaintiffs were deprived of their earned income from existing government jobs, but also
because they were deprived of any future opportunity to serve the government. As the Court
stated, “[tthis permanent proscription from any opportu.ﬁity to serve the Government is
punishment, and of a most severe type.” Jd. That plaintiffs had no right to any particular future
job was of no moment.'!

The government relies on two Supreme Court cases to argue that the denial of the
opportunity to apply for federal funding cannot be punishment. In Flemming v. Nestor, 363 U.S.

603 (1960), the plaintiff argued that a statute denying Social Security benefits to a category of

H The government also argues that in Lovett the ban on plaintiffs’ government employment
was permanent, and that it was the permanency of the legislative action that made the statute
unconstitutional. But, as I address at length below, the year-long duration of the ban does not
foreclose a bill of attainder finding, particularly given that even a short deprivation of the
opportunity to apply for or receive federal funding has long-term ramifications for plaintiffs.

13
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deported aliens was a bill of aftainder. The Supreme Court disagreed, dc.scribing the deprivation
as the “mere denial of a noncontractual government benefit” and finding no punitive intent in the
design of the statute. 7d. at 617. The government also points to Selective Service System v.
Minnesota Public Interest Research Group (“Selective Service™), 468 U.S. 841, 853 (1984),
where the Court concluded that a statute barring persons who had not registered for the draft
from federal student aid did not constitute punishment.

This case is closer to Lovert than to Flemming or Selective Service. The Supreme Court
in both Flemming and Selective Service found the statutes at issue to be nonpunitive. In
Flemming, the Court concluded that the legislative record “falls short of any persuasive showing
that Congress was in fact concerned alone with the grounds of deportation,” which, in the
plaintiff’s case, was prior mermbership in the Communist party. Flemming, 363 U.S. at 619. In
Selective Service, the Court reasoned that the statute had the valid goal of encouraging a class of
persons to do what they were already legally obligated to do — register for the draft. See
Selective Service, 468 U.S. at 860. As discussed further bclpw, 1 cannot discern any valid, non-
punitive purpose for Congress enacting the legislation challenged in this case. Further, unlike
the plaintiffs affected by the statute at issue in Selective Service, plaintiffs here cannot avoid the
restrictions imposed upon them. Nothing in the challenged provisions affords plaintiffs an
opportunity to overcome the funding ban. Cf. SBC Comme'ns, Inc. v. FCC, 154 F.3d 226, 243
(5th Cir. 1998) (upholding against a bill of attainder challenge a statute that sought to encourage
competition in the telecommunications industry by imposing restrictions on a specific group of
companies because, infer alia, the companies “[would] be allowed to enter each of the affected

areas as soon as the statutory criteria regarding competition in their local service markets are

met.”).

14
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Notably, in neither Flemming nor Selective Service did Congress single out any particular

- individual or entity for adverse treatment; rather, cach statute applied to an entire category of

people. Here, in contrast, the congressional deprivation is imposed only on ACORN and its
affiliates. See Flemming, 363 U.S. at 619 (reasoning- that, even if the legislative history were
read “as evidencing Congress’ concem with the gropnds fof prior Communist party
membership], rather than the fact, of deportation,” “[tJhis would still be a far cry from the
situations involved in [prior Supreme Court cases] where the legislation was on its face aimed at
particular individuals™); Nivon, 433 U.S. at 485 (Stevens, J. concurring) (stating that *“[i]t has
been held permissible for Congress to deprive Communist deportees, as a group, of their social
security benefits, but it would surely be a bill of attainder for Congress to deprive a single,
named individual of the same benefit. . . . The very specificity would mark it as punishment, for
there is rarely any valid reason for such narrow legislation[.]”).

Accordingly, a close reading of the casés indicates that a deprivation of the opportunity to
apply for funding in fact fits comfortably within the definition of “punishment” for bill of
attainder purposes.

B. The Functional Test

I next consider whether the challenged provisions further non-punitive legislative
purposes in light of the type and severity of the burdens they impose.

The Court of Appeals for the Second Circuit explored this factor at length in
Consolidated Edison of New York, Inc. v. Pataki, in which the Court concluded that an act of the
New York state legislature constituted an unconstitutional bill of attainder under Article I,
Section 10 of the Constitution. 292 F.3a at 345. Based on a finding that Consolidated Edison
(*Con Ed”) had “failed to exercise reasonable care on behalf of the health, safety and economic

interests of its customers,” when it failed to promptly replace steam generators it knew to be

15
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-faulty, and which then failed, the New York legislature ﬁasséd a law forbidding Con Ed from
passing along the costs associated with the outage to the ratepayers. Id. at 344-45.

The Second Circuit found that the State had no valid non-punitive reason that justified
singling out Con Ed. It rejected the State’s argument that the statute had the legitimate non-
punitive p@se of preventing innocent ratepayers from paying for Con Ed’s mistakes. The
statute, the Court concluded, did more than simply re-distribute or minimize costs. Rather, the
“type and severity of the burdens imposed” belied the legitimacy of the regulatory justification.
Id at 353. There was little question that Con Ed could have passed on the cost of obtaining
power elséwhere if it had replaced the generators during a scheduled outage; “[w]hat then,” the
Court asked, “other than punishment can justify forcing Con Ed to absorb these same costs after
the accidental outage?’ /d  Further, the legislature could have enacted “less burdensome
alternatives” to achieve its legitimate objectives, such as excluding “those substantial costs that
would have been incurred absent misconduct on Con Ed’s part.” Id. at 354.

In attempting to articulate a non-punitive rationale for the challenged provisions, the
government now presses the same non-punitive justifications as it did in ACORN I The
govermnment again argues that, because there was no formal congressional finding of misconduct
against ACORN, the year-long bar on all funding to ACORN is not punitive. But, as in Con £d,
the nature of the bar and the context within wﬁich it occurred make it unmistakable that Congress
determined ACORN’s guilt before defunding it. See Nixon, 433 U.S. at 480 (noting that a
“formal legislative announcement of moral blameworthiness or punishment” is not a necessary
element of a bill of attainder). In sum, wholly apart from the vociferous comments by various
members of Congréss as to ACORN’s criminality and fraud, as described below, no reasonable
observer could suppose that such severe action would have been taken in the absence of a

conclusion that misconduct had occurred. See Con Ed, 292 F.3d at 349 (noting that “[a]nother
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indispensible element of a bill of attainder is its retrospective focus: it defines past conduct as
wrongdoing and then imposes punishment on that past conduct.”).

The government also argues that Congress withheld funds from plaintiffs for the non-
punitive reason of protecting “the public fisc,” not to penalize ACORN for past wrongdoing.
But Congress’s interest in preventing fiture misconduct does not render the statute regulatory
rather than punitive. Deterring future misconduct, as Con Ed stressed, is a traditional
justification of punishment. See Con Ed, 292 F.3d at 353; see also Brown, 381 U.S. at 458;
Selective Service, 468 U.S. at 851-52 (“Punishment is not liﬁlited solely to retribution for past
gvents, but may involve deprivations inflicted to deter future misconduct.”). Incapacitation, too,
is often a reason for punishment. Buf ¢f SeaRiver Maritime Fin. Holdings, Inc. v. Minetta, 309
F.3d 662 (9th Cir, 2002) (upholding a statute restricting “tank vessels that have spilled more than
1,000,000 gallons of oil into the marine environment™ from operating in Prince William Sound
against a bill of attainder challenge because the statute had a non-punitive purpose.).

Turning to consideration of the “type and se-verity” of the burdens the challenged
provisions impose, the government argues that the appropriations provisions, unlike the
“permanent” ban on funding in Lovers, are only “temporary.” But the year-long duration of the
ban does not foreclose a bill of attainder ﬁndmg As a preliminary matter, it is far from settled
that punishment must be a permanent measure. See Brown, 381 U.S. at 447 (noting that the Bill
of Attainder clause bars legislative punishment “of any form or severity”). If Congress
determined that a person was to be jailed for a year and then released, the government would be

hard pressed to argue that only a life sentence would constitute “punishment.”"?

2 The government's argument also ignores the fact that appropriations acts, even if
renewed indefinitely, are by their very nature limited in time; if plaintiffs are precluded from
challenging a funding restriction on the basis of the “temporariness” of a year-long
appropriations provision, plaintiffs could never challenge a ban in an appropriations bill that was
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And, contrary to thc.-govemment’s co.ntention, the challenged provisions are no less
permanent than the statute at issue in Con Ed. The New York legislature deprived Con Ed of the
opportunity to recover the costs of its outage through a one-fime rate increase, but Con Ed was
not precluded from recovering costs of fiture outages from ratepayers. In the same way, the ban
on ACORN may last only one year, but ACORN is permanently deprived of the opportunity to
apply for Fiscal Year 2010 funding. This may affect multi-year grants and contracts (although
such grants and contracts may be contingent on congressional appropriations in another fiscal
year). In addition, the backward-looking provision in the HUD appropriations act,- imposing
limits on funding ACORN out of available appropriations from prior acts, also extends the
impact beyond a single appropriations year. See supra note 5. Most importantly, although the
government’s brief refers to the Iim-itations as “temporary,” as “suspensions of funding,” and as a
“moratorium” on funding, plaintiffs are permanently harmed now even if their opportunity to
apply for federal funding is restored in the future.

One difference between Section 163 and the newly-challenged provisions features
prominently in one of the government’s proffered non-punitive rationales: the inclusion in
Section 535 of a directive to GAO to invcsﬁgate grants to ACORN. Citing this investigation, the
government argues that the challenged provisions “further the non-punitive legislative purposes
of investigating the possible misuse of federal funds and exercising oversight of executive
branch agencies’ expenditure of funds.” Gov’t’s Mem. in Opp. to Pls.” Motion for Perm. Relief

15. The government points to the investigation as evidence that Congress’s rationale in enacting

renewed indefinitely. Such a situation would raise difficulties akin to those controversies the
Supreme Court has found “capable of repetition, yet evading review” in the mootness context.
See, e.g., Davis'v. Fed. Election Comm'n, 128 S. Ct. 2759, 2769-70 (2008).

18



Case 1:09-cv-04888-NG -LB Document 50 Filed 03/10/10 Page 19 of 33

these various provisions was not to punish plaintiffs, but rather to learn about their activities to
be able to determine whether to fund them in the 2011 appropriations year.

This argument rests on the faulty assumption that Congress can constitutionally rely on
the results of a congressional investigation to single plaintiffs out and to deny them funding.
Congress is entitled to investigate ACORN and to determine whether the executive agencies with
whom plaintiffs have contracted have properly held them to account. But Congress could not
rely on the negative results of a congressional or executive report as a rationale to impose a
broad, punitivé funding ban on a specific, named organization; explicit non-judicial findings of
guilt would exacerbate, rather than mitigate, the punitive nature of the challenged provisions.
See De Veau v. Braisted, 363 U.S. 144, 160 (1960) (“The distinguishing feature of a bill of
attainder is the substitution of a legislative for a judicial determination of guilt.”). The same is
true for the variety of investigations of ACORN the government relies on to justify Congress’s
action. Similarly, legislative determinations of plaintiffs’ wrongdoing did hot save the statutes in
Lovett or Con Ed.

In any event, the inclusion of a direction to the GAO to investigate does not support the
* plausibility of the government’s rationale. To the extent the government argues that the
investigation evidences Congress’s non-punitive purpose of investigating the possible misuse of
federal funds, nothing in the challenged legislation, or in Section 535, indicates that the
investigation ordered by Congress is linked to the bans on funding in the way that government
counsel suggests. Nor does anything in the legislative record support this rationale; the

government has cited no legislator who articulated it:;"* and in fact, the proponent of the

3 The government notes that two members of the House, Representative Lamar Smith and
Representative Darrell Issa, wrote a letter to the GAO requesting an investigation into ACORN’s
use of federal funds, as did twenty senators. See, e.g., Letter from Congressmen Smith and Issa

19



Case 1:09-cv-04888-NG -LB Document 50 Filed 03/10/10 Page 20 of 33










































